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DECISION

On 23 June 1995 the Defence filed a preliminaryiomotpursuant to Rule 73 (A) (i)
of the Rules of Procedure and Evidence ("the Rubesiich provides for objections
based on lack of jurisdiction, seeking dismissalatifof the charges against the
accused. The Defence motion challenges the powedlse dnternational Tribunal for
the Prosecution of Persons Responsible for SerMiotations of International
Humanitarian Law Committed in the Territory of tRermer Yugoslavia since 1991
("the International Tribunal”) to try the accuseddar three heads: the alleged
improper establishment of the International Triduttee improper grant of primacy to
the International Tribunal, and challenges to thbject-matter jurisdiction of the
International Tribunal. The Prosecutor contends tlme of these points is valid and



that the International Tribunal has jurisdictioneovthe accused as charged. The
Government of the United States of America has stibdna brief agmicus curiae.

The argument of the parties on this motion was dhear 25 and 26 July and
judgement on the motion was reserved, to be delivdris day.

THE TRIAL CHAMBER, HAVING CONSIDERED the written submissions and
oral arguments of the parties and the written sabimin of theamicus curiae,

HEREBY ISSUES ITSDECISION.
REASONS FOR DECISION
|. The Establishment of the International Tribunal

A. Legitimacy of creation

1. The attack on the competence of the Internatibrilaunal in this case is based on a
number of grounds, some of which may be subsumddrumme general heading: that
the action of the Security Council in establishthg International Tribunal and in
adopting the Statute under which it functions igdmel power; hence the International
Tribunal is not duly established by law and carinpthe accused.

2. It is said that, to be duly established by ldve, International Tribunal should have
been created either by treaty, the consensualfawtmns, or by amendment of the
Charter of the United Nations, not by resolutiorthed Security Council. Called in aid
of this general proposition are a number of consittens: that before the creation of
the International Tribunal in 1993 it was neverisaged that such an ad hoc criminal
tribunal might be set up; that the General Assemiyose participation would at
least have guaranteed full representation of thernational community, was not
involved in its creation; that it was never inteddgy the Charter that the Security
Council should, under Chapter VII, establish a guadi body, let alone a criminal
tribunal; that the Security Council had been inéstesit in creating this tribunal while
not taking a similar step in the case of other sau@faconflict in which violations of
international humanitarian law may have occurrddt tthe establishment of the
International Tribunal had neither promoted, norsweapable of promoting,
international peace, as the current situation & fdrmer Yugoslavia demonstrates;
that the Security Council could not, in any evengate criminal liability on the part
of individuals and that this is what the creatidritee International Tribunal did; that
there existed and exists now no such internatienargency as would justify the
action of the Security Council; that no politicajan such as the Security Council is
capable of establishing an independent and impéanitianal; that there is an inherent
defect in the creation, after the event, of ad trdounals to try particular types of
offences and, finally, that to give the Internatibiribunal primacy over national
courts is, in any event and in itself, inherenthpng.

3. Essential to these submissions is, of courgecdhcept that this Trial Chamber has
the capacity to review and rule upon the legalftyhe acts of the Security Council in
establishing the International Tribunal. This theféhce asserts, doing so by way of
attack upon the jurisdiction of the Internationabtinal.



4. There are, clearly enough, matters of jurisdictivhich are open to determination
by the International Tribunal, questions of timéage and nature of an offence
charged. These are properly described as jurisdigkji whereas the validity of the
creation of the International Tribunal is not traymatter of jurisdiction but rather of
the lawfulness of its creation, involving scrutiofythe powers of the Security Council
and of the manner of their exercise; perhaps, tdothe appropriateness of its
response to the situation in the former Yugoslavia.

5. The Trial Chamber has heard out the Defencesiaubmissions involving judicial
review of the actions of the Security Council. Hoe®e this International Tribunal is
not a constitutional court set up to scrutinise #wtions of organs of the United
Nations. It is, on the contrary, a criminal tribunaith clearly defined powers,
involving a quite specific and limited criminal jsdiction. If it is to confine its

adjudications to those specific limits, it will Fawo authority to investigate the
legality of its creation by the Security Council.

6. The force of criminal law draws its efficacy,part, from the fact that it reflects a
consensus on what is demanded of human behavioarrit B of equal importance
that a body that judges the criminality of this &e@bur should be viewed as
legitimate. This is the first time that the intetioaal community has created a court
with criminal jurisdiction. The establishment ofetlinternational Tribunal has now
spawned the creation of an ad hoc Tribunal for RlmarEach of these ad hoc
Tribunals represents an important step towardsestablishment of a permanent
international criminal tribunal. In this contexhet Trial Chamber considers that it
would be inappropriate to dismiss without comméet dccused's contentions that the
establishment of the International Tribunal by Sexurity Council was beyond power
and an ill-founded political action, not reasonahimed at restoring and maintaining
peace, and that the International Tribunal is ity dstablished by law.

7. Any discussion of this matter must begin witk tBharter of the United Nations.
Article 24 (1) provides that the Members of the tddiNations:

confer on the Security Council primary respondipifor the maintenance of
international peace and security, and agree thedrirying out its duties under
this responsibility the Security Council acts oaittbehalf.

The powers of the Security Council to dischargepttisnary responsibility for the
maintenance of international peace and securityser®ut in Chapters VI, VII, VI
and XIlI of the Charter. The International Tribumals established under Chapter VII.
The Security Council has broad discretion in ex@ng its authority under Chapter
VIl and there are few limits on the exercise oft fhawer. As indicated by theavaux
préparatoires

Wide freedom of judgment is left as regards the mam[the Security
Council] may choose to intervene and the meanset@jplied, with sole
reserve that it should act 'in accordance withpiingposes and principles of the
[United Nations].'



(SeeStatement of the Rapporteur of Committee I1I/3,cDb34, 111/3/3, 11
U.N.C.1.0. Docs. 785 (1945).)

The broad discretion given to the Security Coumrcilhe exercise of its Chapter Vi
authority itself suggests that decisions taken utide head are not reviewable.

8. For the Defence it is said that it is a basiman right of an accused to have a fair
and public hearing by a competent, independentirapdrtial tribunal established by
law. The Defence asserts that this right is pretkdiy a panoply of principles of
fundamental justice recognized by human rights [alaere can be no doubt that the
International Tribunal should seek to provide jsisth a trial; indeed, in enacting its
Statute, care has been taken by the Security Claienensure that this in fact occurs
and the Judges of the International Tribunal, smiing its Rules, have also paid
scrupulous regard to the requirements of a faal.tffor example, Article 21 of the
Statute of the International Tribunal guaranteesatcused the right to a fair trial and
Article 20 obligates the Trial Chambers to enshet trials are, in fact, fair. There are
several other provisions to the same effect. Howetés one thing for the Security
Council to have taken every care to ensure thatuatare appropriate to the conduct
of fair trials has been created; it is an entidifferent thing in any way to infer from
that careful structuring that it was intended tlila¢ International Tribunal be
empowered to question the legality of the law wheshablished it. The competence
of the International Tribunal is precise and naiyodefined; as described in Article 1
of its Statute, it is to prosecute persons respbasfor serious violations of
international humanitarian law, subject to spadiadl temporal limits, and to do so in
accordance with the Statute. That is the full exteh the competence of the
International Tribunal.

9. The Defence seeks to extend the competence difiiernational Tribunal to review
the actions of the Security Council by referencethte Rules of the International
Tribunal. It refers first to Rule 73 (A)(i), whigbrovides that preliminary motions by
the accused can include: "objections based ondéagkrisdiction”. That Rule relates
to challenges to jurisdiction and is no authority €ngaging in an investigation, not
into jurisdiction, but into the legality of the a&mt of the Security Council in
establishing the International Tribunal. The Deteratso points to Rule 9False
Testimony Under Solemn Declaratjoas an example of the exercise by the
International Tribunal of powers that are not esifly provided for in its Statute.
There is, however, no analogy to be drawn betwéenimherent authority of a
Chamber to control its own proceedings and any esigg power to review the
authority of the Security Council. Therefore, ewegre it conceivable that the Rules
adopted by the Judges could extend the competdribe tnternational Tribunal, the
Rules referred to by the Defence do not suppott simmcenlargement.

10. The Defence relies on, or at least refers t@twaas been said by the International
Court of Justice ("the Court") in three cases: @arExpenses of the United Nations,
1962 1.C.J. 151, 168 (Advisory Opinion of 20 Julfthe 'Expenses Advisory
Opinion”), Legal Consequences for States of the ContinuesleRce of South Africa
in Namibia (South-West Africa) Notwithstanding SeguCouncil Resolution 276,
1971 1.C.J. 16, 45 (Advisory Opinion of 21 Junédje(tNamibia Advisory Opinion)"



and Questions of Interpretation and Applicationtlted 1971 Montreal Convention
Arising from the Aerial Incident at Lockerbie (Liay. U.S.), 1992 I.C.J. 114, 176
(Provisional Measures Order of 14 April) (thieotkerbiedecision”). In the first of
these, theExpenses Advisory Opinipthe Court specifically stated that, unlike the
legal system of some States, there exists no puoeddr determining the validity of
acts of organs of the United Nations. It referreghtoposals at the time of drafting of
the Charter that such a power should be given éoGburt and to the rejection of
those proposals.

11. In the second of these cases,Naenibia Advisory Opinionthe Court dealt very
specifically with this matter, stating that: "Unduedly, the Court does not possess
powers of judicial review or appeal in respect leé tlecisions taken by the United
Nations organs concerned".

12. Finally, in theLockerbiedecision, Judge Weeramantry, in his dissentingiopj
but in this respect not in dissent from other memlod the Court, said that "it is not
for this Court to sit in review on a given resatutiof the Security Council” and, that
in relation to the exercise by the Security Countits powers under Chapter VII:

the determination under Article 39 of the existeatany threat to the peace .
. . iIs one entirely within the discretion of theudail. . . . the Council and no
other is the judge of the existence of the stataffafirs which brings Chapter
VIl into operation. . . . Once [such a determinatis] taken the door is opened
to the various decisions the Council may make utitsrChapter.

13. These opinions of the Court clearly providebasis for the International Tribunal
to review the actions of the Security Council, iedethey are authorities to the
contrary.

14. In support of its submission that this Triala@tber should review the actions of
the Security Council, the Defence contends thatt#wsions of the Security Council
are not "sacrosanct". Certainly, commentators lsanggested that there are limits to
the authority of the Security Council. It has begmsited that such limits may be
based on Article 24 (2), which provides that theusiey Council:

shall act in accordance with the Purposes and iBlascof the United Nations.
The specific powers appointed to the Security Ciouoc the discharge of
these duties are laid down in Chapters VI, VII,I\Vénd XII.

One commentator interprets this provision to méan the Security Council "cannot,
in principle, act arbitrarily and unfettered by amgtraints.” (D. W. BowetiThe Law

of International Institutions33 (1982).) Another commentator has taken the iposit
that although the Security Council has broad digmmein the field of international
peace and security, it cannot "act arbitrarily se uhe existence of a threat to the
peace as a basis for action which . . . is foratethl and independent purposes, such
as the overthrow of a government or the partitibra State." (lan Brownlie, The



Decisions of Political Organs of the United Nati@msl the Rule of Lawn Essays in
Honour of Wang Tiey@5 (1992).)

15. Support for the view that the Security Coumahnot act arbitrarily or for an

ulterior purpose is found in the nature of the @raas a treaty delegating certain
powers to the United Nations. In fact, such a ktmin is almost a corollary of the

principle that the organs of the United Nations tracs in accordance with the powers
delegated them. It is a matter of logic that if 8ecurity Council acted arbitrarily or

for an ulterior purpose it would be acting outsilde purview of the powers delegated
to it in the Charter.

16. Although it is not for this Trial Chamber tadge the reasonableness of the acts of
the Security Council, it is without doubt that, kvitespect to the former Yugoslavia,
the Security Council did not act arbitrarilyo the contrary, the Security Council's
establishment of the International Tribunal repnésats informed judgement, after
great deliberation, that violations of internatibhamanitarian law were occurring in
the former Yugoslavia and that such violations @éaa threat to the peace. One
commentator has noted the "careful, incrementatcgmh” of the Security Council to
the situation in the former Yugoslavia and desctilibe establishment of the
International Tribunal as a protracted, four-stepcpss involving: "(1) condemnation;
(2) publication; (3) investigation; and (4) punistmh” (James C. O'BrienThe
International Tribunal for Violations of Internat@l Humanitarian Law in the
Former Yugoslavia87 Am. J. Int'l L. 639, 640-42 (1993).) First,tlits resolution
764, adopted on 13 July 1992, the Security Cousttédssed that "persons who
commit or order the commission of grave breachdb@®{1949 Geneva] Conventions
are individually responsiblein respect of such breaches". Second, the Security
Council publicized this condemnation by adopting, I August 1992, resolution
771, which called upon States and other bodiesilbbong "substantiated information”
to the Secretary-General, who would report to teeusity Council "recommending
additional measures that might be appropriate"rdlfidy resolution 780 of 6 October
1992, the Security Council established the Commmissi Experts to investigate these
violations of international humanitarian law. Thec8rity Council in due course
received the report of the Commission of Experthictv concluded that grave
breaches of the 1949 Geneva Conventions and otioéations of international
humanitarian law had been committed in the teritof the former Yugoslavia,
including wilful killing, "ethnic cleansing,"” madsillings, torture, rape, pillage and
destruction of civilian property, destruction ofltacwal and religious property and
arbitrary arrests. Jee Interim Report of the Commission of Experts, U.Doc.
S/25274 (26 January 1993).) Finally, on 22 Februg93, by resolution 808, the
Security Council decided that an international unéal should be established and
directed the Secretary-General to submit speciipgsals for the implementation of
that decision. On 25 May 1993, in resolution 82& Security Council adopted the
draft Statute and thus established the Interndtibrilaunal.

17. None of the hypothetical cases which commergdiave suggested as examples
of limits on the powers of the Security Council,etlrer imposed by the terms of the
Charter or general principles of international lamd, in particularjus cogenshave
any relevance to the present case. Moreover, étbare be such limits, that is not to
say that any judicial body, let alone this Interorél Tribunal, can exercise powers of



judicial review to determine whether, in relatiom &an exercise by the Security
Council of powers under Chapter VII, those limits/a been exceeded.

18. One may add that in the present case any ssiomito the contrary becomes
particularly unattractive when, in the notoriousrcamstances of the former
Yugoslavia, the Security Council has done no mbaa take the step of "ameliorating
a threat to international peace and security byighog for the prosecution of
individuals who violate well-established internatib law. . . . [something] best
addressed by a judicial remedy". (O'Brisupra at 643.)

19. It is not irrelevant that what the Security @oilihas enacted under Chapter VIl is
the creation of a tribunal whose jurisdiction ipmssly confined to the prosecution of
breaches of international humanitarian law that beyond any doubt part of
customary law, not the establishment of some edcesndd novel code of conduct or
some wholly irrational criterion, such as the pgsgm of white hair, as was instanced
in argument by the Defence. Arguments based updaoctio ad absurdunmay be
useful to destroy a fallacious proposition but ve#lldom provide a firm foundation
for the creation of a valid one.

20. In argument the spectre was raised of intarterdy the Security Council in the
proceedings of the International Tribunal, for amste, by the abolition of the
International Tribunal, in midstream as it wera, idholly political reasons. No doubt
this would be within the power of the Security Coilinbut so too is like action in a
national context. National legislatures, with gezabr lesser ease, depending upon
their powers under their respective constitutiomsgoverning laws, may abolish
courts previously created but this in no way detréiom the status of those courts as
entities established by law.

21. The Security Council established the Intermatiorribunal as an enforcement
measure under Chapter VIl of the United Nations r@naafter finding that the

violations of international humanitarian law in tl@mer Yugoslavia constituted a
threat to the peace. In making this finding, theusiéy Council acted under Article 39
of the Charter, which provides:

The Security Council shall determine the existenteany threat to peace,
breach of peace, or act of aggression and shalemagommendations, or
decide what measures shall be taken in accordarticeAwticles 41 and 42, to
maintain or restore international peace and segcurit

22. When, in resolution 827, the Security Countatesd that it was "convinced" that,
in the "particular circumstances of the former Ysigwia“, the establishment of the
International Tribunal would contribute to the mestion and maintenance of peace,
the course it took was novel only in the means tatbput not in the object sought to
be attained. The Security Council has on a numbleroarasions addressed
humanitarian law issues in the context of threathé peace, has called upon States
to comply with obligations imposed by humanitarlaw and has on occasion taken
steps to ensure such compliance. It has done sexémmple, in relation to Southern
Rhodesia in 1965 and 1966, South Africa in 197 hdo®n on a number of occasions



in the 1980's, Iran and Iraq in 1987, Iraq agail®®1, Haiti and Somalia in 1993
and, of course, Rwanda in 1994. In the last ofdht#®e establishment of the Rwanda
Tribunal by the Security Council followed its fimgj that the conflict there involved
violations of humanitarian law and was a threahwpeace.

23. The making of a judgement as to whether theas such an emergency in the
former Yugoslavia as would justify the setting upttee International Tribunal under
Chapter VIl is eminently one for the Security Caliand only for it; it is certainly
not a justiciable issue but one involving consitlerss of high policy and of a
political nature. As to whether the particular measof establishing the International
Tribunal is, in fact, likely to be conducive to thestoration of peace and security is,
again, pre-eminently a matter for the Security @iluend for it alone and no judicial
body, certainly not this Trial Chamber, can or ddaaview that step.

24. The concept of non-justiciability, in a natibm@ntext, has been described as
follows:

Prominent on the surface of any case held to ireval\political question is
found a textually demonstrable constitutional cotnment of the issue to a co-
ordinate political department; or a lack of judisiadiscoverable and
manageable standards for resolving it; or the imsibdgy of deciding without
an initial policy determination of a kind clearlgrfnonjudicial discretion; or
the impossibility of a court's undertaking indepemtd resolution without
expressing lack of the respect due co-ordinatedmesof government; or an
unusual need for unquestioning adherence to agadldecision already made;
or the potentiality of embarrassment from multdals pronouncements by
various departments on one question.

(Baker v. Carr 369 U.S. 186, 217 (1962).)

The validity of the decision of the Security Coun establish the International
Tribunal rests on its finding that the events ie former Yugoslavia constituted a
threat to the peace. This finding is necessaritt-fesed and raises political, non-
justiciable issues. As noted by Judge Weeramasirgh a decision "entails a factual
and political judgement and not a legal one". (Tlvekerbiedecision at 176.) A
commentator has agreed, saying that "a threattevniational peace and security is
not a fixed standard which can be easily and aufically applied". (David L.
JohnsonNote, Sanctions and South Afrid® Harv. Int | L. J. 887, 901 (1978).) The
factual and political nature of an Article 39 deteration by the Security Council
makes it inherently inappropriate for any reviewthig Trial Chamber.

25. The Defence contends that there has been afamdnsistency in the actions of
the Security Council. Certainly the Internationaibtinal is the first of its kind to be
created. However, the fact that the Security Cdumas not taken a similar step in
other, earlier cases cannot in itself be of anguahce in determining the legality of
its action in this case.

26. Article 41 of the Charter provides:



The Security Council may decide what measures matblving the use of
armed force are to be employed to give effectdalécisions, and it may call
upon the Members of the United Nations to applyjhsmeasures. These may
include complete or partial interruption of econonelations and of rail, sea,
air, postal, telegraphic, radio, and other meansarhmunication, and the
severance of diplomatic relations.

The Atrticle, on its face, does not limit the digme of the Security Council to take
measures not involving the use of armed force.

27. That it was not originally envisaged that anhad judicial tribunal might be
created under Chapter VII, even if that be facjuabirrect, is nothing to the point.
Chapter VII confers very wide powers upon the Siegg@ouncil and no good reason
has been advanced why Article 41 should be reaedxatuding the step, very
appropriate in the circumstances, of creating titerhational Tribunal to deal with
the notorious situation existing in the former Yslgwia. This is a situation clearly
suited to adjudication by a tribunal and punishm&nthose found guilty of crimes
that violate international humanitarian law. Thss riot, as the Defence puts it, a
question of the Security Council doing anythindikes; it is a seemingly entirely
appropriate reaction to a situation in which ingional peace is clearly endangered.

28. The Defence argues that the establishmenteofriternational Tribunal is not a
measure contemplated by Article 41 because the geanincluded in that Article
focus on economic and political measures, not jabimeasures. As the Defence
concedes, however, the list in that Article is eghaustive. Once again, the decision
of the Security Council in this regard is fraughthwfact-based, policy determinations
that make this issue non-justiciable.

29. Further, the Defence contends that the Intenmalt Tribunal is not an appropriate
measure under Article 41 because it has failedestore peace in the former
Yugoslavia. However, the accused is but the fingt, as yet, the only accused to be
brought before the International Tribunal, andsitwholly premature at this initial
stage of its functioning to attempt to assess fifecteveness of the International
Tribunal as a measure to restore peace, even wtre function of the International
Tribunal to do so.

30. The Security Council discussions on the siwmatin the former Yugoslavia

suggest two ways in which the International Tridumauld help in the restoring and
maintaining of peace. First, several States exptetise view that the creation of the
International Tribunal would deter further violai® of international humanitarian
law. (SeeProvisional Verbatim Record, U.N. SCOR, 48th S&k75th mtg. at 8, 22,

U.N. Doc. S/PV.3175 (22 February 1993); Provisioviatbatim Record, U.N. SCOR,

48th Sess., 3217th mtg. at 12, 19, U.N. Doc. S/PVI325 May 1993).)

31. Second, States took the position that the kshaiient of the International
Tribunal would assist in the restoration of peacthe region. At the Security Council
meeting on resolution 808, Hungary, in supporting testablishment of the



International Tribunal, explained how the Interoaal Tribunal would be helpful in
this regard:

The way the international community deals with dqes relating to the

events in the former Yugoslavia will leave a profdumark on the future of
that part of Europe, and beyond. It will make eitbasier or more painful, or
even impossible, the healing of the psychologicaumds the conflict has
inflicted upon peoples who for centuries have litedether in harmony and
good-neighbourliness, regardless of what we may hsday from certain

parties to the conflict. We cannot forget that tpeoples, the ethnic
communities and the national minorities of Centaatl Eastern Europe are
watching us and following our work with close atien.

(Provisional Verbatim Record of 22 February 1998ra at 19-20.)

Slovenia also indicated its conviction that:

[T]he establishment of such a tribunal is a neagsaad very important step,
given the fact that those responsible for such esiwould be judged by an
impartial judicial body as well as the fact that abuld also contribute

positively to the finding of solutions for the resition of peace in the above-
mentioned regions.

(Letter from the Permanent Representative of Slaventhe United Nations,
to the Secretary-General, U.N. Doc. S/25652 (221A993).)

Similarly, a commentator who has written extensiadout the International Tribunal
has stated:

[1]t is important to try individuals responsiblerforimes if there is to be any
real hope of defusing ethnic tensions in this regl®lame should not rest on
an entire nation but should be assigned to indaligerpetrators of crimes and
responsible leaders.

(Theodor Meron,Case for War Crimes Trials in Yugoslayvi@a2 Foreign
Affairs 122, 134 (1993).)

The Trial Chamber agrees that due to the natutkeo€onflict, an adjudicatory body
is a particularly appropriate measure to achievstinlg peace in the former
Yugoslavia. In any case, the ultimate successiluréaof the International Tribunal is
certainly not an issue for this Trial Chamber.

32. Then it is said that international law requitieat criminal courts be independent
and impartial and that no court created by a malitbody such as the Security



Council can have those characteristics. Of coumsminal courts worldwide are the
creations of legislatures, eminently political besliThe Court, in thEffect of Awards
case, specifically held that a political organ leé United Nations - in that case, the
General Assembly - could and had created "an intdgrg and truly judicial body".
(Effect of Awards of Compensation Made by the Usitdations Administrative
Tribunal, 1954 I.C.J. 47, 53 (Advisory Opinion & duly) ('Effect of Awardy.) The
guestion whether a court is independent and imrgdatépends not upon the body that
creates it but upon its constitution, its judged #re way in which they function. The
International Tribunal has, as its Statute and Rualiéest, been constituted so as to
ensure a fair trial to an accused and it is todyeed that the way its Judges administer
their jurisdiction will leave no room for complamébout lack of impartiality or want
of independence.

33. The fact that the Security Council has esthbtisan ad hoc tribunal is also said to
reveal invalidity because it is said to deny todlbeused the right conferred by Article
14 of the International Convention on the Protectad Civil and Political Rights
("ICCPR") to be tried by a tribunal "established law". However, on analysis this
introduces no new concept; it is but another wagxgressing the general complaint
that the creation of the International Tribunal vieeyond the power of the Security
Council.

34. It is noteworthy that, in the context of thetelmational Covenant and its
entittement in Article 14 to trial by a "tribunalstablished by law", this phrase
requires only that the tribunal be legally conséitl At the time Article 14 was being
drafted, it was sought unsuccessfully to amend rteguire that tribunals should be
"pre-established". As Professor David Harris ptiis his articleThe Right to a Fair
Trial in Criminal Proceedings as a Human Righ6 I.C.L.Q. 353, 356 (1967):

An amendment which sought to change the wordingetnited Nations text
to read 'pre-established' and so cover all ad hepecial tribunals was firmly
and successfully opposed, however, on the grouadl ttiis would make
normal judicial reorganization difficult. Mention ag also made of the
Nuremberg and Tokyo Tribunals which were ad hoc getd which, it is
generally agreed, gave the accused a fair tri@ procedural sense in most
respects. . . . the important consideration is trea court observes certain
other requirements once it begins to function, hewé might be created.

35. It is also argued that Article 29 of Chapterdfthe Charter does not contemplate
the creation by the Security Council of an inteiorad! judicial body when it refers to
the creation of subsidiary organs. The reasonirgnidethis submission is no more
than an assertion that a judicial body cannot beduditional organ of some other
body; yet Article 29 is expressed in the broadesths and nothing appears to limit its
scope to non-judicial organs. In any event, itas mnder Chapter VI of the Charter
that the Security Council has established this und); as the Statute of the
International Tribunal declares in its opening gaaph, it is as a measure under
Chapter VII that the Security Council has creatéds tinternational Tribunal.
Moreover, in theEffect of Awardscase mentioned above, the Court specifically
decided that the General Assembly had the powerdgate an administrative tribunal.



(Effect of Awardgaseat 56-61.) If the General Assembly has the authooitcreate a
subsidiary judicial body, then surely the Secuftyuncil can create such a body in
the exercise of its wide discretion to act undea@ér VII.

36. Nor has any basis been established for dengitige Security Council the power
of indirect imposition of criminal liability upomdividuals through the creation of a
tribunal having criminal jurisdiction. On the coaty, given that the Security Council
found that the threat to the peace posed by thiictan the former Yugoslavia arose
because of large scale violations of internatiomamanitarian law committed by
individuals, it was both appropriate and neces$arythe Security Council, through
the International Tribunal, to act on individuatsarder to address the threat to the
peace. In this regard it is important that whenjténresolutions 731 and 748, the
Security Council required the Libyan Governmentsiarrender the two Libyan
nationals who were accused of the Lockerbie boml@nd imposed mandatory
commercial and diplomatic sanctions to obtain Libysmmpliance with its decision, it
was, in substance, acting upon individuals, seeltegextradition and trial of those
Libyan nationals.

37. Reference was also made to jime de non evocanda feature of a number of
national constitutions. But that principle, if équires that an accused be tried by the
regularly established courts and not by some speibanal set up for that particular
purpose, has no application when what is in issutheé exercise by the Security
Council, acting under Chapter VII, of the powersfeored upon it by the Charter of
the United Nations. Of course, this involves somaender of sovereignty by the
member nations of the United Nations but that ecizely what was achieved by the
adoption of the Charter. In particular, that wakieeed, in the case of action by the
Security Council under Chapter VII, by Article 2@f)the Charter and its reference to
the application of enforcement measures under €@hapl. The same observation
applies to the contention that there is some vigelved in the conferring of primacy
upon this Tribunal. That is no more than a meana/lgh the Security Council seeks
to give effect to the powers conferred upon it hagter VII. In any event, it is by no
means clear that an individual defendant has stgrdiraise this point.

38. The submission that there should have beenvien®nt of the General Assembly
in the creation of the International Tribunal camyohave any meaning if what is
suggested is the creation of a tribunal by mearenodimendment of the Charter. If,
however, the International Tribunal can, as sedea cbe created under Chapter VII,
the suggestion of an amendment of the Charter ismascessary, as it is impractical
as a measure appropriate by way of a responseetoutinent situation in the former
Yugoslavia.

39. It was claimed on behalf of the accused thavae disadvantaged by his removal
from the jurisdiction of German courts to that loé tinternational Tribunal since that
denied him the opportunity under the optional Reotao the ICCPR to have recourse
to the Human Rights Committee to complain aboutttia accorded him. No doubt
this is so, since that right does not appear tdyappproceedings before international
tribunals, but thats nothing to the point in any challenge to thasgiction of this
Trial Chamber; it can only be remedied, if remeslyequired, by a further Protocol to
the ICCPR. A similar comment applies in the casehef European Convention on
Human Rights, to which the Defence also refers.



40. The foregoing disposes of the various submssaf the Defence so far as they
relate to the legality of the creation of the Inional Tribunal, submissions to
which the Trial Chamber felt it proper to refer @nthe Defence raised them but,
many of which, as stated above, it does not regardroperly open for consideration
by this Trial Chamber since they go, not so muchit$ojurisdiction, as to the
unreviewable lawfulness of the actions of the Sgc@ouncil.

B. Primacy of the International Tribunal

41. The Trial Chamber deals next with the Defenogument that the primacy
jurisdiction conferred upon the International Trilaliby Article 9 (2) finds no basis in
international law because the national courts ofsrié® and Herzegovina or,
alternatively, of the entity known as the Bosniaerls Republic, have primary
jurisdiction to try the accused. This argumentffie@ again challenges the legality of
the action of the Security Council in establishithge International Tribunal: the
answer to this has already been provided above.Tfiak Chamber is not entitled to
engage in an exercise involving the review of alig®n passed by the Security
Council. In any event, the accused not being ee3saks thdocus standto raise the
issue of primacy, which involves a plea that theeseignty of a State has been
violated, a plea only a sovereign State may raisevave and a right clearly the
accused cannot take over from that Sta&ee(srael v. Eichmann, 36 I.L.R. 5, 62
(1961).) In this regard, it is pertinent to notattthe challenge to the primacy of the
International Tribunal has been made against tipeess intent of the two States most
closely affected by the indictment against the aedu- Bosnia and Herzegovia and
the Federal Republic of Germany. The former, onténgtory of which the crimes
were allegedly committed, and the latter wheredabaused resided at the time of his
arrest, have unconditionally accepted the jurigoiicof the International Tribunal and
the accused cannot claim the rights that have bpeaifically waived by the States
concerned. To allow the accused to do so woula ladl@w him to select the forum of
his choice, contrary to the principles relatingcteercive criminal jurisdiction. As to
the entity known as the Bosnian Serb Republic, langi the accused as an
individual, has ndocus standifor the reasons given above, to raise the is§tlei®
entity's sovereignty rights should it have beenosretl with all the attributes of
statehood.

42. Before leaving this question relating to th@ation of the sovereignty of States, it
should be noted that the crimes which the Inteonali Tribunal has been called upon
to try are not crimes of a purely domestic natdieey are really crimes which are

universal in nature, well recognized in internatibtaw as serious breaches of
international humanitarian law, and transcending ititerest of any one State. The
Trial Chamber agrees that in such circumstancessakiereign rights of States cannot
and should not take precedence over the right efiriternational community to act

appropriately as they affect the whole of mankimd ahock the conscience of all

nations of the world. There can therefore be nealgn to an international tribunal

properly constituted trying these crimes on bebfthe international community.

43. As to the invocation gtis de non evocandavhich has been dealt with above,
nothing more need be said except that the Defeaserhno way established that the
principle is so universal in application that it @mts to a peremptory norm of



international law which cannot be breached in argné Therefore the Trial Chamber
proposes to speak no more of it.

44. One final word before leaving this topic. Thenes with which the accused is
charged form part of customary international lawd axisted well before the
establishment of the International Tribunal. If t8ecurity Council in its informed
wisdom, acting well within its powers pursuant taiéle 39 and 41 under Chapter
VII of the Charter, creates the International Triauto share the burden of bringing
perpetrators of universal crimes to justice, th@lTChamber can see no invasion into
a State's jurisdiction because, as it has beetiyigtgued on behalf of the Prosecutor,
they were never crimes within the exclusive jugsidn of any individual State. In
any event, Article 2 (7) of the Charter, as hasnbeeted above, prohibiting
intervention by the United Nations in matters etiaim within a State's domestic
jurisdiction, is qualified in that "this principlghall not prejudice the application of
enforcement measures under Chapter VII".

[1. Subject-Matter Jurisdiction

45. The Trial Chamber must turn now to what aréytmatters of jurisdiction. The
Defence contends that the charges laid againsetkhased do not fall within the
subject-matter jurisdiction of this Tribunal andstnecessary accordingly to examine
the limits of that jurisdiction.

A. Article 2 : Grave Breaches of the Geneva Convention of 1949

46. The Statute of the International Tribunal cosfarisdiction by Articles 1 to 8 and
supplements, and in one respect qualifies, thasdiation in Articles 9 and 10.
However it is essentially Articles 1, 2, 3 and Bhavhich this motion is concerned.

47. Article 1 does no more than confer power tospooite for serious violations of
international humanitarian law and confines thatveqQ spatially, to breaches
committed in the territory of the former Yugosla\aad, temporally, to the period
since 1991. It further requires that the power tloamferred be exercised in
accordance with the provisions of the Statute.

48. Article 2 confers subject-matter jurisdictiom prosecute in respect of grave
breaches of the Geneva Conventions and identifieset breaches by the phrase,
"namely the following acts against persons or priyparotected under the provisions
of the relevant Geneva Conventions." There theloi@ an enumeration of acts,

culled from the four Conventions and, with veryghkl variations, repeating and in

effect consolidating, the terms of the grave breagbrovisions to be found in varying

form in each of those Conventions.

49. The Article has been so drafted as to be seifained rather than referential, save
for the identification of the victims of enumeratadts; that identification and that
alone involves going to the Conventions themsefaeshe definition of "persons or
property protected.” In the present case it isaoomitended that the alleged victims in
the several charges were not protected persora)yirevent that will be a matter for
evidence in due course.



50. What is contended is that for Article 2 to have application there must exist a
state of international conflict and that none ictfaxisted at any relevant time or
place. However, the requirement of internationalficct does not appear on the face
of Article 2. Certainly, nothing in the words ofethArticle expressly require its

existence; once one of the specified acts is allggeommitted upon a protected
person the power of the International Tribunal tospcute arises if the spatial and
temporal requirements of Article 1 are met.

51. The Report of the Secretary-General, (U.N. D®@5704 (3 May 1993)) (the

"Report™) makes it clear, in paragraph 34, thatvés intended that the rules of
international law that were to be applied should "beyond any doubt part of

customary law", so that problems of non-adherentepasticular States to any

international Convention should not arise. Hena@edaubt, the specific reference to
the law of the Geneva Conventions in Article 2 sinas the Report states in
paragraph 35, that law applicable in armed conflat beyond doubt become part of
customary law. But there is no ground for treatimticle 2 as in effect importing into

the Statute the whole of the terms of the Convestioncluding the reference in

common Article 2 of the Geneva Convention to indtional conflicts. As stated,

Article 2 of the Statute is on its face, self-con¢a, save in relation to the definition
of protected persons and things. It simply confeubject matter jurisdiction to

prosecute what, if one were concerned with the €pntiwns, would indeed be grave
breaches of those Conventions, but which are, m phesent context, simple
enactments of the Statute.

52. When what is in issue is what the Geneva Cdiomencontemplate in the case of
grave breaches, namely their prosecution beforat@mal court and not before an
international tribunal, it is natural enough thaere should be a requirement of
internationality; a nation might well view with coern, as an unacceptable
infringement of sovereignty, the action of a foreigourt in trying an accused for
grave breaches committed in a conflict internahtat nation. Such considerations do
not apply to the International Tribunal, any motart do the references in the
Conventions to High Contracting Parties and muske @ the Conventions; all these
are simply inapplicable to the International TriaunThey do not apply because the
International Tribunal is not in fact, applying e@mtional international law but,
rather, customary international law, as the SegréBeneral makes clear in his
Report, and is doing so by virtue of the mandateferoed upon it by the Security
Council. In the case of what are commonly refertedas "grave breaches”, this
conventional law has become customary law, thowghesof it may well have been
conventional law before being written into the meekssors of the present Geneva
Conventions.

53. It follows that the element of internationalftyrms no jurisdictional criterion of
the offences created by Article 2 of the StatutéhefInternational Tribunal. If it did,
there are clear indications in the great volumenaterial before the Trial Chamber
that the acts alleged in the indictment were it fammmitted in the course of an
international armed conflict. However, little ofghmaterial is such that judicial notice
can be taken of it and none of it is in the form wbr has it been tendered as,
evidence. In these circumstances the Trial Chamizdes no finding regarding the
nature of the armed conflict in question.



54. As a submission alternative to its principabraission that there was here an
international armed conflict, the Prosecutor codéshthat certain agreements entered
into were, in any event, such that they operatadsyant to common Article 3 of the
1949 Geneva Conventions ("common Article 3"), "tind into force, by means of
special agreements”, those provisions of the Cdirelating to serious breaches.

55. Those agreements, entered into under the asspidhe International Committee
of the Red Cross on 22 and 23 May and on 1 Octb®@2, were accompanied by a
programme of action agreed upon on 27 August 1992.

56. That these agreements had the effect contefmtethy the Prosecutor was
contested by the Defence. In view of the conclusibthe Trial Chamber that Article
2 of our Statute expressly and directly conferssgliction to prosecute in respect of
the commission of the acts enumerated in that l&rtitis also unnecessary to express
any conclusion regarding this alternative submissio

B. Article 3. Violations of the Laws or Customs of War

57. The Defence contends that the accused mayentrical for violations of laws or
customs of war under Article 3 of the Statute beeathat article is based on the
Hague Convention (IV) Respecting the Laws and Gustof War on Land and the
regulations thereto of 18 October 1907 ("Hague @atien"), and the 1977 Protocol
[, which apply only to an international conflichpcithat none, in fact, existed at any
relevant time or place. The Prosecutor respondasserting that the term "laws or
customs of war" in Article 3 applies to both intational and internal conflict and that
the International Tribunal may apply the minimurargtards of common Article 3
which are applicable to both international and nmaé armed conflicts. Since the
Prosecutor seemingly does not seek to import Pobldato Article 3 of the Statute,
the Trial Chamber does not address that issue.

58. Having considered the position of the partths, Trial Chamber finds that the
character of the conflict, whether internationalrdgernal, does not affect the subject-
matter jurisdiction of the International Tribunalder Article 3 to try persons who are
charged with violations of laws or customs of war.

59. The interpretation of the scope of Article Zlod Statute is applicable to the view
of the Trial Chamber of its subject matter jurisidic under Article 3. Contrary to the
position of the Defence, nothing in the words otidle 3 expressly requires the
existence of an international conflict. Indeed,hwigéspect to Article 3, unlike Article
2, there is no mention of any convention. ArticlesBnply provides that the
International Tribunal "shall have the power togaoute persons violating the laws or
customs of war". A list of prohibitory acts are thset forth in the Article. It is clear
that the list is illustrative and not exhaustivey, the list is preceded with the phrase,
"such violations shall include, but not be limited . ."

60. The competence of the International Tribunakeas to serious violations of
international humanitarian law that are a part aktomary law. International
humanitarian law includes international rules desd) to solve humanitarian
problems arising from international or non-intefoahdl armed conflicts. See
Commentary on the Additional Protocols of 8 Jun&7l@t p. XXVII (ICRC 1987).)



Even though the acts enumerated in Article 3 avenfthe Hague Convention, the
term "laws or customs of war" should not be limitednternational conflicts. Laws

or customs of war include prohibitions of acts catted both in international and

internal armed conflicts. Indeed, common ArticlesXlear evidence that customary
international law limits the conduct of hostilitissinternal armed conflicts. However,
unlike contracting parties to treaties, the Intéoval Tribunal is not called upon to
apply conventional law but instead is mandatedof@yacustomary international law.

Therefore, the element of internationality formsjaesdictional criterion even if the

Hague Convention was originally envisaged by thetating Parties to apply to

international conflicts.

61. Violations of the laws or customs of war arenownly referred to as "war
crimes”. They can be defined as crimes committecaiy person in violation of
recognized obligations under rules derived from vemtional or customary law
applicable to the parties to the conflickegL.C. Green,The Contemporary Law of
Armed Conflic76 (1993), ("war crimes are violations of the laamsl customs of the
law of armed conflict and are punishable whethemmitted by combatants or
civilians, including the nationals of neutral s&)eSee alspC.H. BassiouniA Draft
International Criminal Code And Draft Statute Forn Alnternational Criminal
Tribunal 130 (1987) ("[w]ar crimes consist of conduct (astsomissions) which is
prohibited by the rules of international law apphbte in armed conflict, conventions
to which the parties to the conflict are Parties] the recognized principles and rules
of international law of armed conflict").)

62. In Article 6 (b) of the Charter of the Intenoaial Military Tribunal at Nuremberg,
war crimes are defined as:

[V]iolations of the laws and customs of war. Suablations shall include, but
not be limited to, murder, ill-treatment or deptida to slave labor or for any
other purpose of civilian population of or in ocagterritory, murder or ill-

treatment of prisoners of war or persons on thes,skiling of hostages,
plunder of public or private property, wanton destions of cities, towns, or
villages, or devastation not justified by militargcessity.

63. Although the Statute of the International Nitif Tribunal limited its competence
to the international armed conflict of World War historically laws or customs of
war have not been limited by the nature of the latinthey regulate. The Lieber
Code, broadly recognized as the most famous eadynple of a national manual
outlining the laws of war for the use of armed &wcand one of the first attempts to
codify the laws of land warfare, was drafted toulate the conduct of the United
States armed forces during the American Civil Wahe Lieber Code, Instructions
for the Government of Armies of the United Stateshe Field by Order of the
Secretary of War General Orders No. 100, Washington, D.C. (24 IARB63),
reprinted in L. Friedman (ed.) A Documentary Historyl58 (1972).) This Code,
based on what Lieber regarded as the generallyptertéaw of his day, was used as
the model for other manuals and greatly inspiredrldevelopments of the laws of
war. Indeed, the drafters of the first proposal #orcodification of the "laws or
customs of war on land" in The Hague, relied hegamil the "Declaration of Brussels



of 1874", which in turn, was strongly influenced Wiye Lieber Code.SeeF.
Kalshoven,Constraints on the Waging of WaB (1987).) It is also an established
principle of customary international law that the&t of war might become applicable
to non-international armed conflicts of a certamensity through the doctrine of
"recognition of belligerency". See for example,1956 United States Army Field
Manual which stipulated that "the customary law of wactmes applicable to civil
war upon recognition of the rebels as belligerenpglra. 11a.) Further, even in
internal conflict situations where the recognitioh belligerency was explicitly
withheld, it has been recognized that some fund&heues of the law of war would
nevertheless apply, regardless of non-recognitibbetligerency.(SeeA. Cassese
"The Spanish Civil War and the Development of Costoy Law Concerning Internal
Armed Conflict", inCurrent Problems of International La813(Cassese, ed. 1975).)
Additionally, under the International Law Commiss® Draft Code on Crimes
Against The Peace and Security of Mankitng notion of "exceptionally serious war
crimes", is defined to include certain conduct amud differentiation is made with
respect to whether committed in the course of aarmational or non-international
armed conflict. Members of the Security Council als of the opinion that the term
"laws or customs" is not limited to internationaimgd conflicts.(SeeStatements of
U.S., U.K. and French representatives to the SgrcGouncil following the adoption
of resolution 827, U.N. Doc. S/PV.3217, 15 (May 2993).)

64. The Trial Chamber concludes that Article 3 bé tStatute provides a non-
exhaustive list of acts which fit within the rubmd "laws or customs of war". The
offences that it may consider are not limited t@seéh contained in the Hague
Convention and may arise during an armed conflegardless of whether it is
international or internal.

65. The Prosecutor affirmatively contends that riieimum standards contained in
common Article 3 are incorporated in Article 3 dietStatute. The Trial Chamber
finds that it has subject-matter jurisdiction undeticle 3 because violations of laws
or customs of war are a part of customary inteonadi law over which it has
competence regardless of whether the conflict tisrmational or national. However,
the Trial Chamber considers that it is necessarggpond to the specific assertion by
the Prosecutor that laws or customs of war incltiie obligations imposed by
common Article 3. The Trial Chamber finds that coommArticle 3 imposes
obligations that are within the subject-matter gdiction of Article 3 of the Statute
because those obligations are a part of custornéeyniational law. Further, the Trial
Chamber finds that violations of these prohibitionan be enforced against
individuals. Imposing criminal responsibility upondividuals for these violations
does not violate the principle otillum crimen sine lege.

66. Common Article 3 prohibits the following acthen committed against persons
taking no active part in the hostilities:

(a) violence to life and person, in particular marr@f all kinds, mutilation,
cruel treatment and torture;

(b) taking of hostages;



(c) outrages upon personal dignity, in particulamiliating and degrading
treatment;

(d) the passing of sentences and the carrying duexecutions without
previous judgement pronounced by a regularly cturtetl court, affording all
the judicial guarantees which are recognized asspedisable by civilized
people.

67. For the reasons discussed herein, the actcrifmed by common Article 3
constitute criminal offences under international.ldhe fact that common Article 3 is
part of customary international law was definitivelecided by the International
Court of Justice in thilicaraguacase(Military and Paramilitary Activities (Nicar. v.
U.S.)), 1986 I.C.J. 4 (Merits Judgement of 27 JL@®6) in which the Court, applying
customary international law, determined that tHeswontained in common Article 3
constitute a "minimum yardstick" applicable in bothternational and non-
international armed conflicts, thus finding thatesk prohibitions are part of
customary international law. As early as 1958 tieevwas already held that common
Article 3:

. . . merely demands respect for certain rulesclwviere already recognised
as essential in all civilised countries, and eméddn the municipal law of the
states in question, long before the Convention sigized. . . . no government
can object to observing, in its dealings with inedrenemies, whatever the
nature of the conflict between it and them, a feseatial rules which it in fact
observes daily, under its own laws, even when dgalvith common
criminals.

(Commentary on the Geneva Conventions of 12 Au@4€t: [No.] IV Geneva
Convention Relative to the Protection of Civiliaarfons in Time of W&aB6
(Pictet ed., 1958).)

A more recent commentator notes that ". . . thensostated in Article 3(1)(a)-(c) are
of such an elementary, ethical character, and eshanany provisions in other
humanitarian and human rights treaties, that thegtnbe regarded as embodying
minimum standards of customary law also applicablenon-international armed
conflicts." (Theodor MeronHuman Rights and Humanitarian Norms as Customary
Law 35 (1991).) The customary status of common ArtRlis further supported by
statements made by representatives to the Se€woiincil following the adoption of
resolution 827 adopting the Statute of the Inteomal Tribunal. The United States
representative explicitly stated that she consiéwgicle 3 of the Statute to include
common Article 3 of the 1949 Geneva Conventiong] epresentatives from the
United Kingdom and France made similar statemébts. Doc. S/PV.3217 (25 May
1993), paras. 11, 15 and 19.)

68. The fact that acts proscribed by common ArtRleonstitute criminal offences
under international law is also evident from thetfthat the acts within common



Article 3 are criminal in nature. They are similarcontent to acts prohibited by the
grave breaches provisions, which clearly entailividdial criminal liability. In
addition, the type of acts listed in common Arti@lénave been found in the past to
result in individual criminal liability. For examg| Article 44 of the Lieber Code
supraprovided for the prohibition, criminal responsityiland punishment of persons
committing acts which are of the type that woulday fall within common Article 3.
In addition, there have been national trials fadividuals charged with violations
similar to common Article 3(SeeJordan Paustar Crimes Jurisdiction and Due
Process: The Bangladesh Experiegntg Vanderbilt Journal of Transnational Law 1,
25 (1978).)

69. The customary international law doctrine ofogration of belligerency allows for
the application to internal conflicts of the lawpphcable to international armed
conflict, thus ensuring that even in a non-inteorat! conflict individuals can be held
criminally responsible for violations of the lawadacustoms of war. Additionally,
some national military manuals and laws emphasisetiminal nature of acts within
common Article 3. For example, the United Statesn¥rregards violations of
common Article 3 as encompassed by the notion ofonines, thus empowering it to
prosecute captured military personnel for war canfiehey were accused of breaches
of common Article 3. The German Military Manual debes violations of common
Article 3 as "grave breaches of international huaaian law,” implying that
violations of common Article 3 could form the badisr individual criminal
responsibility. (See Theodor Meron, International Criminalization of Internal
Atrocities 89 Am. J. Int'l. L. 554, 564-65 (1995).) Furth#éére criminal nature of the
acts within common Article 3 is evident from thedaage of common Article 3 itself,
which is clearly prohibitory and addresses fundamaleoffences such as murder and
torture which are prohibited in all States:

Therefore, no person who has committed such actscould claim in good
faith that he/she did not understand that the a&e prohibited. And the
principle nullum crimenis designed to protect a person only from being
punished for an act that he or she reasonablyJeeli¢o be lawful when
committed.

(1d. at 566.)

70. The individual criminal responsibility of théolator need not be explicitly stated
in a convention for its provisions to entail indlual criminal liability. This is evident
from the use of the Fourth Hague Convention andl8#9 Geneva Prisoners of War
Convention as the basis for prosecutions and ctomi at Nuremberg, despite the
fact that neither convention contain any referetacpenal prosecution or individual
liability for breaches.

71. A further indication that the acts proscribegd dommon Article 3 constitute
criminal offences under international law is thegsumingarguendothat there is no
clear obligation to punish or extradite violatofsnon-grave breach provisions of the
Geneva Conventions, such as common Article 3, t@alleS have the righto punish
those violators. Therefore, individuals can be ecoged for the violations of the acts



listed and thus prosecution by the Internationabdmal based on primacy does not
violate theex post factgprohibition. In addition, in théNicaraguacase, the Court
recognised the applicability of common Article 1tbé Geneva Conventions to non-
international armed conflicts. The requirement iamenon Article 1 that all
Contracting Parties must respect and ensure refpetite Conventions may entalil
resort to penal measures.

72. In his Report, the Secretary-General statets"tha application of the principle
nullum crimen sine legeequires that the International Tribunal shoul@lgpules of
international humanitarian law which are beyond doubt part of customary law".
(UN Doc. S/25704, para. 34.) Article 15(1) of thH@CPR contains the prohibition
againstnullum crimen sine legeand provides in relevant part that “[n]Jo one khal
held guilty of any criminal offence on account of act or omission which did not
constitute a criminal offence, under national deinational law, at the time when it
was committed”. As is demonstrated from the abcesmmon Article 3 is beyond
doubt part of customary international law, thereftie principle ofhullum crimen
sine legeis not violated by incorporating the prohibitorgrms of common Article 3
in Article 3 of the Statute of the Internationalbitmal.

73. Additional support for the finding that thewe no violation of the principle of
nullum crimen sine leges that by incorporating the prohibitory norms agmmon
Article 3 into its national law, the former Yugosgia has criminalized these offences.
(SeeArt. 125 of the Criminal Code of the former Yugmsh, which provides that the
prohibition of war crimes against the civilian pdgtion applies to situations of "war,
armed conflict or occupation,” irrespective of tieure of the conflict, thus implying
that situations of non-international armed contftictild be covered.)

74. For these reasons, the Trial Chamber finds tatcharacter of the conflict,
whether international or internal, does not aftbet subject-matter jurisdiction of the
Tribunal under Article 3. The term "laws or custoafsvar"”, applies to international
and internal armed conflicts. The minimum standardsommon Article 3 apply to
the conflict in the former Yugoslavia and the aezxlis prosecution for those offences
does not violate the principle otillum crimen sine lege.

C. Article 5 Crimes Against Humanity

75. Crimes against humanity have been describeth&éySecretary-General in his
Report (at paragraph 48) as those inhumane aetyefy serious nature committed as
part of a widespread or systematic attack agamgtcavilian population on national,
political, ethnic, racial or religious grounds. TB&atute then defines the jurisdiction
of the International Tribunal over crimes againgimianity in Article 5 of the Statute
as follows:

The International Tribunal shall have the power gmsecute persons
responsible for the following crimes when committed armed conflict,
whether international or internal in character, dirdcted against any civilian
population:

(a) murder;
(b) extermination;



(c) enslavement;

(d) deportation;

(e) imprisonment;

(f) torture;

(9) rape;

(h) persecutions on political, racial and religigueunds;
(i) other inhumane acts.

76. There is no question but that crimes againshamity form part of customary
international law. They found expression in ArtiélE) of the Nuremberg Charter of
8 August 1945, Article 11(1)(c) of Law No. 10 ofé¢hiControl Council for Germany of
20 December 1945 and Article 5(c) of the Tokyo @raof 26 April 1946, three

major documents promulgated in the aftermath ofldMrfar .

77. The Defence claims that "the Tribunal only haisdiction under Article 5 of the
Statute if it involves crimes that have been corteditin the execution of or in
connection with an international armed conflict.purports to find authority for this
proposition requiring the existence of an armedflatrof an internationahature in
the Nuremberg Charter which, in its definition eintes against humanity, spoke of
inhumane acts committed "in execution of or in axtion with any crime within the
jurisdiction of the Tribunal . . ." and in the affiation given to the principles of
international law recognised by the Charter offlueemberg Tribunal and Judgement
of the Tribunal in General Assembly resolution 95¢1 1948. The Defence further
contends that the broadening of the scope of A&rticko crimes when committed in
armed conflicts of an internaharacter offends theullum crimenprinciple.

78. The Trial Chamber does not agree. The nextiseilNuremberg Charter between
crimes against humanity and the other two categodoemes against peace and war
crimes, was peculiar to the context of the Nuremeibunal established specifically
"for the just and prompt trial and punishment oé thnajor war criminals of the
European Axis countries."NuUremburg CharterArticle 1). As some of the crimes
perpetrated by Nazi Germany were of such a heinmatsire as to shock the
conscience of mankind, it was decided to includees against humanity in order to
enable the International Military Tribunal to triret major war criminals for the
barbarous acts committed against German Jews, anotigers, who, as German
nationals, were outside the protection of the lafvsvarfare which only prohibited
violations involving the adversary or enemy popola. See Antonio Cassese,
International Law in a Divided Worldara. 169 (1986).)

79. That no nexus is required in customary intéonat law between crimes against
humanity and crimes against peace or war crimsgasigly evidenced by subsequent
case law. The military tribunal established undent@l| Council Law No. 10 stated
in theEinsatzgruppercase that:

Crimes against humanity are acts committed in these of wholesale and
systematic violation of life and liberty . . . Thdernational Military Tribunal,

operating under the London Charter, declared thatQGharter's provisions
limited the Tribunal to consider only those crimegggainst humanity which



were committed in the execution of or in connectiotihh crimes against peace
and war crimes. The Allied Control Council, in itaw No. 10, removed this
limitation so that the present Tribunal has juiesidn to try all crimes against
humanity as long known and understood under theergérprinciples of
criminal law.

(4 Trials of War Criminals 499).

80. Further, the Special Rapporteur of the Intéonat Law Commission had this to
say:

First linked to a state of belligerency . . . thencept of crimes against
humanity gradually came to be viewed as autononmang is today quite
separate from that of war crimes . . . Crimes ajalhumanity may be

committed in time of war or in time of peace; waimes can only be
committed in time of war.

(Seventh Report on the Draft Code of Crimes AgdinstPeace and Security
of Mankind, [1989] 2 Yearbook of ILC, U.N. Doc., RICN. 4/SER.
A/1986/Add. 1).

81. Finally, this view that crimes against humaratg autonomous is confirmed by
the opus classicus on international law, Oppenisdimernational Law, where special
reference is made to the fact that crimes agaimshanity "are now generally

regarded as a self-contained category, withounhtredl for any formal link with war

crimes . . ." (R. Jennings and A. Wattfpenheim's International La®66 (1992)).

82. Even were it arguable that a nexus is requiedieen crimes against humanity
and war crimes, the element of internationalitytaialty forms no jurisidictional
criterion because, as has been shown above, waresriare prohibited under
customary international law in armed conflicts bofhan international and internal
nature.

83. In conclusion, the Trial Chamber emphasisesttiedefinition of Article 5 is in
fact more restrictive than the general definitidrtiomes against humanity recognised
by customary international law. The inclusion o tiexus with armed conflict in the
article imposes a limitation on the jurisdiction tife International Tribunal and
certainly can in no way offend theullum crimen principle so as to bar the
International Tribunal from trying the crimes enuated therein. Because the
language of Article 5 is clear, the crimes agaihamanity to be tried in the
International Tribunal must have a nexus with aneat conflict, be it international or
internal.

DISPOSITION



The foregoing deals with the several objectiongutesdiction proper raised by the
Defence as well as with the other objections noperly relating to jurisdiction but
which instead put in issue the lawful creation aothpetence of the International
Tribunal.

For the foregoing reason$HE TRIAL CHAMBER, being seized of the Motion
filed by the Defence, and
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HEREBY DISMISSES the motion insofar as it relates to primacy juetdn and
subject-matter jurisdiction under Articles 2, 3 ahand otherwise decides it to be
incompetent insofar as it challenges the estabkstirof the International Tribunal

HEREBY DENIES the relief sought by the Defence in its Motion be durisdiction
of the Tribunal.

Gabrielle Kirk McDonald
Presiding Judge

Dated this tenth day of August 1995
At The Hague
The Netherlands



