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Lord Justice Laws:

1. This is an appeal with permission granted on 2®kmt 2006
by Sir Paul Kennedy against the decision of the
Asylum and Immigration Tribunal (the AIT) dated 20ne 2006 by which on
a reconsideration they dismissed the appellant'pealp against the
Secretary of State’s decision taken as long ag® klsy 2001 to remove the
appellant to Turkey as an illegal entrant.

2. The appellant is a Turkish national. He is ormasito be an ethnic Kurd. He
follows the Alevi faith. He arrived in the Unitédngdom on 2 March 2001
and claimed asylum the same day. The nature otlaisn is succinctly
summarised in the Secretary of State’s decisidarleds follows:

“You have claimed that you have been persecuted in
Turkey because of your political opinion, Kurdish
race and Alevi religion. You have stated that you
have been arrested and detained on around eleven
occasions since 1998 for periods not exceeding
24 hours. You have claimed that you have been
beaten and subjected to falakah (beating on thes sol
of the feet). You have claimed to be a supporter o
HADEP (People’s Democracy Party) and while
putting up posters for them you were stabbed in the
chest by people who [you] have described as fascist
and spent 3 days in hospital. You have statedathat

a result of the attack you spent four days in Hatpi
You have claimed that you are shortly eligible for
your military service and have avoided attendirgy th
required medical examination. You have stated that
you do not wish to complete your impending
military service.”

3. The Secretary of State did not believe that theebgumt feared persecution and
accordingly refused the claim both under the Refugenvention and
Article 3 of the European Convention on Human Rght The appellant
appealed. His appeal first came before an adjtatic&hose decision was
promulgated on 3 April 2003. At that time the gtaty appellate scheme was
such that appeals lay on grounds of fact as wdlwas The adjudicator found
that the appellant had not been persecuted forma€ion reason and would
not be so persecuted if he were returned. Likewiwe would not face
ill-treatment contrary to Article 3. Accordinglye adjudicator dismissed the
appeal. He found in fact that the probable redsoithe appellant’s leaving
Turkey was his desire to avoid military service.

4. In the course of his reasoning the adjudicator nwadin findings, on which,
in circumstances | will explain, the appellant (Byss Hooper of counsel)
now seeks to rely. He said at paragraph 20:



“l accept that on the lower standard of proof hgyma
have been detained on at least a few occasiortseby t
authorities. However he was never detained for
more than 24 hours and sometimes less. All tHat, o
course, must be viewed against his own evidence
about being questioned about slogans being written
in the neighbourhood on walls. Such slogans were
probably treated as graffiti. The appellant goe$a
state that he regarded such slogans to be writen a
legitimate expression of his political opinion alag,

| have said before, he said in his statement: Viene
participated in any criminal activity for gain’. fihd
every possibility that some of those occasions when
he was taken into detention had more to do with his
writing of slogans than any other reason.”

And then paragraph 21, the last two sentences:

“As | have said before that his admitted fly pogtin
and what | can only call graffiti on behalf of HAPE
was much more likely to have resulted in the
detentions than any other reason. | find as a-fact

as indeed was conceded in argument -- that he was a
low-level supporter of HADEP.”

| should also read at this stage part of parage&phast sentence:

“More to the point | am of the view that the main
interest the authorities had of him was due to his
activities which, although he may not have regarded
them as a crime, were probably regarded by the
authorities as such.”

So the adjudicator was finding that the appellaad been detained because,
effectively, he had been putting up posters orfigrain behalf of HADEP of
which he was a low level supporter.

. It is to be noted that, as his conclusion on tree @ course demonstrates, the
adjudicator was very far from regarding these msitées carrying the day for
the appellant. Indeed these very findings in paalgs 21 and 28 are
intertwined with findings against the appellant, mhay so put it. Returning to
paragraph 21, the adjudicator says:

“Of crucial significance, in my view, is that hiast
detention was in August 2000, the date he gives in
interview, but his evidence as to that was bro#uaky
same. He did not leave Turkey until about
February 2001. If he had a well-founded fear of
persecution by the authorities he would not have



waited so long to leave Turkey. | accept thatdie t
me that he could not leave until he had the necgssa
money for an agent, but | am of the view that tap g
of several months in remaining in Turkey is not
consistent with a general fear of persecution.”

And then at paragraph 28, starting in the firstteece but omitting some
words:

“...it seems to me that the appellant’s involvemént [
interpolate that as to say, in HADEP] was smadlt th
his detentions are now sometime ago, and there was
a significant gap between his last detention arsd hi
leaving the country. He was never charged with an
offence, or required to report to the authoriti@sd
there is no evidence he was monitored by the
authorities nor did he come from one of the four
named areas of Turkey. There is no reason why he
should be viewed as a suspected separatist, ahd tha
he had no family connections with a prominent
member of either the PKK or HADEP.”

The adjudicator proceeded to decide, as | haveanell, that the appellant had
no well-founded fear of persecution and was notisit of ill-treatment
contrary to Article 3, and so dismissed the appeal.

. The appellant sought to appeal against this 20@&ida of the adjudicator,
but leave was refused. However, judicial reviewcpedings were instituted
and in February 2004 an order was made by consexghing the refusal of
leave and remitting the matter to the AIT. It agyzsethat the reason was so
that the tribunal could “reconsider the case in ltgbt of recent case law”.
Miss Hooper for the appellant tells us (and thereame material to support
this) that the concern was that there had beerificisnt focus on the issue of
risk on return in the adjudicator’s consideratidntlee case. At length on
17 February 2006 a senior immigration judge ordeesdnsideration. This is
of course the process under the present statuégriyne, which by this time
had replaced that prevailing when the 2003 adjtuditsadecision had been
made.

. So it was that the matter came before the AIT legdo the decision of 20
June 2006 now under appeal.

. Under the present statutory regime, such a receratidn is limited (at least
in the first instance) to the question whetherdhdier decision was flawed by
an error of law. However because this case had betnt since before the
new appeal measures took effect, the AIT’s jurisdiicon the reconsideration
was not so limited. They could consider fact al a®law. It is to be noted
that in the determination of 20 June 2006 now ulaggeal, the AIT said this :



“4. The width of our jurisdiction was not, it must
confessed, appreciated by anyone when the appeal
came before us, and we heard argument confined to
whether the adjudicator had committed an error of
law. But as we shall endeavour to explain below,
the outcome would have been the same had we
heard argument on fact as well as law.”

9. The AIT on 20 June 2006 took exception to the paldr findings of the
adjudicator, on which (as | have foreshadowed)appellant now seeks to
rely and which | have set out. The AIT said this:

“12. But where the adjudicator clearly went wrong
was in thinking at paragraph 20 of his determimatio
that ‘some of those occasions when he was taken
into detention had more to do with his writing of
slogans than any other reasorind at paragraph 28
that ‘the main interest that the authorities had of
(sic) him was due to his activities which, althoungh
may not have regarded them as a crime, were
probably regarded by the authorities as sucfihe
adjudicator is referring here to the appellant’s
fly-posting and graffiti-writing which the appellan
told him at the hearing were not activities which
ought to be regarded as a crime.

There is no proper evidential basis for the
adjudicator’'s finding thatany of the detentions
undergone by the appellant (nine or ten, accortiing
the interview record) were due to his fly-posting o
leafleting.”

10.However, the AIT (paragraph 14) regarded the adatdr’s error (if error it
was) as immaterial. They considered that the achbol’s conclusion, that
the appellant’s true motive for leaving Turkey wasavoid the draft, was
sustainable (paragraph 16). Their determinatiocicmes as follows:

“17. The grounds of appeal settled by Miss Cronin,
and advanced before us by Miss Hooper, take as
their starting point that the appellant was dethine
on at least a few occasions, as a low-level support
of HADEP. We have found that on the appellant’s
own evidence, that was not the reason for his
detentions. We are nevertheless urged to find that
the treatment meted out to the appellant while in
detention amounted to persecution”.

“18. We find it unnecessary to reach a concluded
view on the matter. While it is trite law (Demisga
is cited) that past persecution is indicative dfifa



11.

12.

13.

risk, in the present case there is more than arisdal
that the appellant will be detained on return. But
will not be as a suspected separatist, or for other
political reasons. It will be as a draft-evader éhe
condign punishment for that does not engage either
Convention.  Miss Hooper referred us to the
‘country guidance’in 1K [2004] UKIAT 312 and
the check-list therein of potential risk factors fo
returning asylum seekers. But this is of little us

the present appeal. We kndhat the appellant is
very likely to be detained as a draft-dodger. We
know that he has no history of being detained as a
HADEP supporter, or any sort of political profile.
He therefore does not face treatment worse than tha
meted out to the average draft-dodger. The
adjudicator was right to find that return to Turkey
will not expose him to a real risk of treatment
breaching  either the Refugee or the
Human Rights Convention.”

The first complaint that was launched by the apmeivas that the AIT had no
business departing from the adjudicator’s findinfjg&act in the way and to the
extent that they did. Reliance was originally plhoon Rule 62.7 of the
Asylum and Immigration Tribunal Procedure Rules200ut this court has
held that sub-rule to be invalid (AM (Serbia), MRakistan), MA (Sudan) v
SSHD[2007] EWCA Civ 16). Itis thus unnecessary tg any more about it,
save to note in passing that one reason why treelastaken so long to come
on is that it was stood out until the rule 62.7esabad been decided in this
court.

It is also said that the AIT were wrong to depantoni the
adjudicator’'s findings because there weresufiicient objective
grounds to justify that being done. Theéelston argument cites
Subesh & Others v SSHR2004] EWCA Civ 56. There is nothing in that.
The AIT proffered such grounds (see paragraph b&Mw will not read).

There is however a good deal more in the next pdtiat is, that there was
here no complaint of the adjudicator's findings aadsed by the
Secretary of State. The matter was not raisetdengtounds of appeal to the
AIT or at the hearing. It seems to me that if #gsual or putative error by the
adjudicator was to be treated as material to tlseltref the case, the IAT
should have put the appellant on warning of it.afl h think, is a conclusion
reinforced by what appears to have been the otignsapprehension of all
parties and the tribunal as to the scope of itsdgiction (see paragraph 4 of
the AIT’s determination, which | have already readhe AIT did not put the
appellant or anyone else on warning of the fact they proposed to depart
from the adjudicator’s findings in the respectsavé described. It seems to
me, as | have said, that if that was to be treased material error they should
have done so.



14.However, that is not the end of the matter. THastantial issue upon which

we have heard argument this morning is whethetAfiewvere entitled to treat

the actual or putative error as in truth immateraald thus to conclude the
appeal as they did. First it is to be noted, assNHooper submits, that the
AIT’s reasoning, despite their disallowal of thejualicator's findings as

immaterial, in fact depended on their rejection tbbse findings (see

paragraph 18 which I have read). | reread twoesers for convenience:

“We know that the appellant is very likely to be
detained as a draft-dodger. We knthat he has no
history of being detained as a HADEP supporter, or
any sort of political profile.”

15.The second point there described -- “no historydefention as a HADEP

16.

17.

18.

supporter” -- is a contradiction of the adjudicadmdings, and so far as the
conclusions in paragraph 18 appear to rely on thterment there made, they
rely on the adjudicator having been in error.

That said the essence of the case in my judgméattieely comes to this.

The AIT were not entitled in any event to treat #tgudicator’s findings as
immaterial unless his conclusions were anyway suabée; but it is submitted

by Miss Hooper that his conclusions might only bstainable if at least he
had confronted matters raised in the ground of alpgspecially the question
whether the appellant had been tortured while dethifor those periods of
24 hours or less and (it may be to a lesser extkatjact that the organisation
HADEP has since the appellant left been proscrib&that may have an
impact on the fate awaiting its supporters wheuarretd to Turkey.

Miss Hooper submits that unless those matters veerd@ronted by the

adjudicator and findings made in relation to thdm,was in no position to

assess the risk of return that this man might felcen he got back to Turkey,
and the IAT were not entitled to sidestep the pobby their overturning of

the adjudicator’s findings for the very reason thia¢y did not put the

appellant on warning of their intention to do thdt.is right (and this was

much canvassed in the course of argument this mgrnhat the adjudicator

held (see paragraphs 21 and 23) that the appsallantual motive for leaving

Turkey was not a fear of persecution at all buavoid the draft. However, it

is plain that the appellant -- while accepting,itaseems to me, a desire to
avoid the draft -- was simultaneously asserting th&e were returned he
would be persecuted on political grounds.

The adjudicator, summarising the evidence of thpelant before him,
records this at paragraph 11(h):

“At paragraph 32, he [that is, the appellant] says:
‘Were | sent back | would be imprisoned for my
objection to military service and persecuted due t
my political opinions and ethnic origins as beftre’



19. Accordingly, for my part | am not persuaded tha fhcts that the adjudicator
found (that the true motive for the appellant’svieg Turkey had nothing to
do with persecution) as it were relieved him of dimigation to consider all
matters reasonably relevant to risk on return, least given the procedural
background here, which includes the judicial revigmwceedings of the later
order for a reconsideration apparently directedh® necessity to consider
these very matters.

20.Mr Clark for the Secretary of State addressinghis morning placed great
emphasis on paragraph 28 of the adjudicator’s eciwhich | have read.
The reasons there given for the adjudicator's amich that in truth the
appellant was likely to be of little or no interéstthe authorities are (so far as
they go) compelling enough. But they do not, aseggms to me, fill the gap
left by a want of consideration of those pointshie grounds of appeal relating
to persecution during detention and the proscmptibHADEP.

21.The live events of this case took place a very limg ago. It may be that the
appellant’s claim on the merits is to say the leasteak one. But given the
well-known approach to be taken by this court amel appellate authorities,
requiring an anxious scrutiny of asylum mattersséems to me in the end
inescapable that the points to which | have refemethe grounds of appeal
needed to be considered if the AIT was to treatatigidicator’s findings
about the reasons for detention as immaterial.

22.For those reasons | would allow the appeal. Iflogds agree, no doubt there
will have to be an order for remission.

Lord Justice Buxton:

23.Paragraphs 21 and 28 of the adjudicator's detetiomaead on their face,
present a formidable, it might even be said insumt@ble, difficulty in the
way of this appellant. However, | am persuadedadly for the reasons given
by my Lord, that because of the procedural diffigubnd the fact that in
reaching those conclusions the adjudicator caneosaid to have expressly
addressed two matters in particular (first and nposminently the allegations
of ill treatment during detention; and secondlg tmpact of those allegations,
if correct, of risk on return), it is not possibte say that findings in
paragraphs 21 and 28 in themselves put the progkeduprs to which | have
already drawn attention out of court. For thasoe | would therefore agree
that this case must be reconsidered. | say no atwoat the prospects of the
appellant during that reconsideration than can qmshbe drawn from the
judgments in this court.

Lord Justice Ward:
24.1 agree with my Lords, and so the appeal is alloamd the matter is remitted.

Order: Appeal allowed



