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Lord Justice Laws:

1. This is an appeal, with permission granted by thminal below, against the
determination of Immigration Judge Harmston, dai€dFebruary 2008, by
which the immigration judge dismissed appeals bnbwan asylum, human
rights and humanitarian protection grounds agatinst Secretary of State’s
refusal to grant the appellant asylum on 29 Ju®¥ 20Immigration Judge
Harmston’s decision was taken on a statutory raderetion.

2. The immigration history is as follows. The appetlés an Iranian citizen of
Kurdish ethnicity. He arrived in the United Kingdohidden in a lorry on
1 March 2005 and claimed asylum the following ddiis claim was refused,
as | have said, on 29 June 2007. His appeal waardhdy an
immigration judge sitting at Newport on 14 AuguébZ and dismissed on
17 August 2007. However, on 7 September 2007 mrsenmigration judge
granted his application for a reconsideration. 29rOctober 2007 the AIT --
having concluded, in fact with the parties’ consentat the first
immigration judge had made an error of law -- diedca second stage
reconsideration. That led to the hearing beforeignation Judge Harmston
on 12 February 2008 and his determination of 19 ety 2008.

3. The appellant’'s case on the facts is describedemy gonsiderable detail by
Immigration Judge Harmston at paragraphs 8 to I8sofletermination. | will
offer a much shorter outline. The appellant clartteat his two elder brothers
were involved with the KDPI, an illegal politicapgy which is persecuted by
the Iranian authorities. At length they becamehResgas -- that is, armed
fighters for the party. He himself was not invalvea politics in any way. His
brothers were arrested in 2000 but allowed homemaohth later they were
arrested again but released the next day. Thegetbto leave home. They
needed money from the family farm, which was acicglg sold and the
proceeds divided. The brothers left. The appetléard his sister remained
living in the house. That was in 2000. A yeaetahe appellant was himself
arrested, detained for two days and questionedtdiibrothers. He told the
authorities he did not know where they were. He weeased, but a month
later the authorities came back to the shop atfribiet of the house. The
appellant’s uncle was present. He told the autilesrithe appellant did not
know anything. They left without detaining the afjgnt. Then, on
4 December 2004, the appellant was again arrestdds time he was kept
imprisoned for two months. He was questioned aljust brothers and
frequently beaten with cables and sticks. He lsayting he did not know
where the brothers were. At length, at the begmif February 2005, he had
had enough and told the authorities he would golamdy his brothers. On
2 February 2005 he signed an acknowledgment thatouéd be detained for
ever if he did not bring his brothers back. Sowss released. He met his
uncle, who said that he had told the authorities #ppellant was not
responsible for his brothers and did not know whkey were. The appellant
explained to his uncle and sister that he hadaweddran. His uncle arranged
an agent who was paid with money from the shop. Iéfe Iran on
4 February 2004, crossed into Turkey and made fag awer land to the



United Kingdom. Since arriving here, on his acdob@ has been in touch
with his uncle by means of a telephone call in Dawoer 2005. His uncle
phoned a mobile number which the appellant hadwéft a neighbour. He
told the appellant that the authorities had beeth&shop which they had
closed down and were still looking for him.

. Immigration Judge Harmston held that, effectivelye appellant's account
was a concoction, a conclusion which he reachettipally because of what
he saw as a number of inconsistent statements imadiee appellant. The
grounds of appeal take issue with most or all efitfdividual points relied on
by the immigration judge. However, on grantingrpesision to appeal the AIT
referred only to one such point; it concerns therghcall from the uncle after
the appellant had arrived in the United Kingdonhe Tmmigration judge said
this:

“In view of the nature of the appellant's asylum
claim, perhaps one of the most significant changes
in the appellant’s account concerns his claim lteat
spoke to his uncle on the telephone in December
2005 and was then told that the Iranian authorities
had raided the shop and closed it down. There is
submitted an attendance file note of the Refugee
Legal Council in the appellant's supplementary
bundle and reliance is placed by the appellant’s
representatives on that document. Firstly, | accep
that the record exists and is dated 24 January.2006
It relates to an interview by the Refugee Legal
Centre with the appellant on that day and which
appears to have lasted 77 minutes. It was therefor
not just a short interview. Indeed, the referetce
the uncle’s telephone call is about the only
significant fact recorded on that file note. Howev
despite the fact that the appellant apparently ttodd
Refugee Legal Centre about that vital piece of
information in January 2006 it was never
subsequently mentioned until February 2008. It
was not mentioned in the written statement prepared
for the first hearing before an Immigration Judge o
14 August 2007 and Ms Rhind, who appeared at
that hearing, confirmed to me that it was not
mentioned at that hearing either. It was not aegie
of information that came out in the
Asylum Interview on 14 February 2006, and it was
not information that was conveyed by the Refugee
Legal Centre to the Home Office at any time after
24 January 2006. Whilst it is possible that the
Refugee Legal Centre might have been responsible
for the negligent act of failing to provide that
information both to the Home Office and to the
Tribunal, it is almost unbelievable that the apgoet|



himself would not have picked up the fact that this
vital piece of information was missing from his

accounts and sought to correct the omission. His
failure to do that casts some doubt upon the
integrity of the information that he says that he
passed to the Refugee Legal Centre.”

The AIT, granting permission, stated:

“Once the judge accepted, as he did, that the
appellant had told the Refugee Legal Centre about
the December 2005 phone call from his uncle in
January 2006, it might reasonably be thought that
their (grossly negligent) failure to make that pafrt

his case before February 2008 was their
responsibility, rather than his, and so of no real
relevance to his credibility.”

5. The point, however, as it seems to me, goes réatinigrer than that. We have
a statement from Melanie Rhind of the RLC who repréed the appellant
both at his first appeal and the second stage seeration. It seems to me
that we can and should admit this statement, whigds made on
7 March 2008, and so about three weeks after Inmatiagr Judge Harmston’s
determination. It elucidates the procedural fagtginst which a judgment has
to be made as to whether the immigration judgeifgd error. Ms Rhind
makes it clear (paragraph 2) that the appellantitement prepared for the
first appeal was not a complete account of events:

“...but was rather supplemental to the initial
statement and was primarily a response to thesssue
raised by the Respondent in the refusal letter.”

6. It may fairly be said that the appellant’'s respense interview and in
evidence were, at any rate in large measure, pexhript the questions he was
asked. It seems to be uncontentious that he isanotéducated man and,
though he has some English (he has little), he @mdb assisted by an
interpreter in court before us this morning.

7. The fact is the appellant had given an account ph@ne conversation with
the uncle no later than 24 January 2006, hardlyentioan a month after the
phone call was said to have taken place. The imatiay judge accepted that
he told the RLC about it in the January. It seéonsie that it was not fair or
reasonable to damn the appellant’s credibilityf&iliure to mention it on other
occasions when he was not being asked about i. nibt the appellant’s fault
that the RLC failed to put it to the Home Officelhe immigration judge
described this (opening of paragraph 16) as “onehef most significant
changes in the appellant’'s account”. If, as | wlohbld, the immigration
judge’s criticisms on this point are very much Ipssverful than Mr Greatorex
for the Secretary of State contends, it seems tohatethe outcome arrived at



by the immigration judge is fatally undermined.would not be inclined to
conclude that the determination is sustainable ussaf the force of other
points taken by the immigration judge.

8. It is to be noted, as my Lord Richards LJ pointad o the course of
argument, that the immigration judge placed heaglyamce on what he
regarded as the inconsistencies in the appellanteunt (see the penultimate
sentence of paragraph 23). There were, howeveey @oints, and | propose
to deal with some of them. Before that, however,sHould note
Mr Greatorex’s submission for which, for my part,hbve considerable
sympathy, that the grant of permission to appegbéyior Immigration Judge
Freeman on 31 March 2008 might be read as limibethé ground relating
only to the uncle’s phone call. That is the ordgttial matter referred to in the
reasons for the decision. However, the grant ahpesion is not itself limited
in scope on the face of the document of 31 Marchlamould read it as being
unlimited, albeit the Senior Immigration Judge ahtsrefer only to one point
in his reasons -- no doubt the point that impredsed most. It would be
plainly helpful if, in deciding to grant permissido appeal to this court,
judges of the AIT make clear whether the permissiey grant is limited in
scope or not. That is not effected merely by et that one, as opposed to
all, potential reasons for grounds of appeal afermed to; the scope of the
appeal should be delineated by the grant.

9. | turn then to such other points as need to beidered. In paragraph 17 of
the determination the immigration judge finds acoepancy between the note
of what the appellant had said to the RLC whicloréed the shop as having
been raided “a few days before” the phone call withuncle and, by contrast,
the appellant’s evidence in cross-examination enrétonsideration when he
said he did not know how many days had passed batiee shop being
raided and the phone call. In her witness statéfsrRhind says (paragraph
4):

“Lastly, in order to clarify the contents of
paragraphs 17 of the determination, the appellant
was asked in cross-examination to clarify how
many days had passed between the shop being
raided and his telephone call with his uncle to
which the appellant replied that he did not know.”

10.1 accept the submission made in writing on behkthe appellant that he was
simply indicating in evidence that he did not knewactly how many days
had passed. On that basis, the inconsistency dreb@ by the
immigration judge disappears. It is true, as Me&orex was at pains to
emphasise this morning, that the appellant deroethé immigration judge
that he had told the RLC that the phone call tolaslcgp a few days after the
raid; but the substance of the point being takethbyimmigration judge is as
to the alleged inconsistency, and it seems to na¢ tihat is in the end
insubstantial. There was next the point abouthellant’s sister's wedding.
The appellant said that his brothers had arrangedister's marriage. The
immigration judge had this to say:



“He was asked if his sister had been married before
the brothers had left the farm and he replied ‘Mo,
was after the brothers had left because she was
alone. When my brothers left | stayed with my
sister in our house.” He was asked to explain how
his brothers could have arranged his sister’s
marriage if they had had no contact with the
brothers since 2001 and, after some thought, lte sai
that they had arranged her marriage to one of their
friends not in their village but in Sardashet. Akga

it was put to him that he was saying that his
brothers had sold the land and left but that they h
remained in contact with the appellant and hiesist
and he denied it. When further cross-examined on
this point he said ‘They talked to my sister aneirth
friend before they left and after they had left my
sister married and took her’. It was quite clear t
me that the appellant was unable to reconcile his
account of having had no contact at all with his
brothers after 2001 and the fact that they arranged
his sister's wedding after that date when she was
living with him at their home. Clearly, some
aspects of this account were untrue and that
damaged his general credibility.”

11.This seems to me to be a less than fair represemtaf the position. The

discrepancy was explained. The brothers, on theust being given by the
appellant, had arranged a marriage before theyHattit took place after. It

seems to me the only fair reading of the quotafimm the appellant’s

evidence given by the immigration judge -- “thelkéal to my sister and their
friend before they left, and after they had left sister married and they took
her” -- is to the effect that the marriage was beamranged by the brothers
before they left.

12.There may very well be other difficulties with tla@pellant's account, as
again Mr Greatorex has sought to emphasise. dt ike least mysterious that
the appellant seems to be unaware of when hisr gistemarried, and there
may be other problems. But again, the point béakgn by the immigration
judge is that there is an inconsistency which thpe#iant could not explain.
That is an erroneous conclusion. The inconsistemply is not there.

13.The immigration judge also took a point againstappellant to the effect that,
whereas the appellant had insisted that his brethad sold the farmland and
not the house, a passage in his second statemériaifruary 2008 refers to a
decision to sell the house. Ms Rhind states (papdgthree) that the use of
the word “house” in that statement was a mistakehnenpart and that the
appellant’s instructions were that it was the |#mat had been sold. There is
no reason to doubt Ms Rhind’s evidence on the paithough the mistake



was hers and not that of the immigration judge,ititensistency being relied
on by the immigration judge is undermined.

14.Mr Greatorex has other points to make. He subthiés$ actually the main
point on this part of the case was a different mststency. It arose between
two accounts given by the appellant of where hedivone, he lived in the
house; two, he lived with his uncle. That may kelbng point, but it is not
the point which is being emphasised by the immignajudge which, for the
reasons | have given, is again undermined.

15.Those are the points which, it seems to me, haref®ance in the case. The
appellant sought in writing to advance certainHfartarguments relating to
what the immigration judge made of certain matanahe expert’s report but
it does not seem to me that it is necessary toigothose matters, as to which
two views might perhaps be taken.

16.This court has time and again been at pains to asigpd -- and | emphasise it
now -- that the asylum appeal jurisdiction is bellled by repeated attempts to
dress up facts as law. | should therefore malabedr that in my view this
case is unusual. | have concluded that the immiggrgudge’s decision to
treat the individual points about the uncle’s phoa#, the timing of the raid,
the sister’'s marriage and the sale of the propamynot in the end rationally
sustainable. In those circumstances the appgalod and must be allowed. |
repeat | consider the case to be an unusual dns.cértainly no basis for the
repetition in the future of arguments which, inlitga do no more than
dress up facts as law. For all those reasons ldwvallow the appeal. If my
Lords agree, the matter must be remitted to the AIT

Lord Justice Richards:
17.1 agree.

Lord Justice Lawrence Collins:
18.1 also agree.

Order: Appeal allowed



