TABLE OF CONTENTS

l. INTRODUCTION ..t s 1
. THE HUMAN RIGHTS PROVISIONS OF THE PEACE AGREEMENT ........ 4
A.Dayton and Paris . . ... 4

1. Basicundertakingsof theparties ............ ... .. ... .. ... . ... 5

2. Human rightsimplementation by the military under the peace agreement 5
3. Theinternational civilian human rights monitoring and implementation

bodies . . ..o e 10
TheHigh Representative .............. ... .. ... 10
The UN High Commissioner for Human Rights and the role

of theUN ... 12

The UN Special Rapporteur on the situation of human rights
in the former Yugoslavia (Special Rapporteur on the former Yugoslavidg

The International Police Task Force (IPTF) and the UN

Mission in Bosnia and Herzegovina (UNMIBH) ................ 14
The UN High Commissioner for Refugees (UNCHR) . ............ 15
The International Criminal Tribunal for the former

Yugoslavia (Tribunal) . ......... ... 18

The UN Expert on the special process dealing with missing
personsin the territory of the former Yugoslavia (Expert on missing

PEISONS) « o ettt et e e et e e 18
4. Theregional civilian human rights monitoringbodies ............... 19

The Organization for Security and Cooperation in Europe
(OSCE) .ottt 19

The European Union (EU) and the European Community
Monitoring Mission (ECMM) . ... .. i 19
TheCouncil of EUrOpe . ... oo e i 20
5. National human rightsinstitutions . . ... ......... ... ... .. ....... 20
The Constitution and human rightsguarantees. .. ............... 20
The Provisional Election Commission ......................... 23
The two-part national Human Rights Commission ............... 25
The Office of theOmbudsperson ..................... 25
TheHuman RightsChamber . ........................ 26

The Commission for the Real Property Claims of Displaced
Persons and Refugees (Property Commission) .................. 27
The EU Administration of Mostar . ........................... 30
B. Lancaster House and other governmental meetings ....................... 30
[1l. THE NEED FOR FREQUENT, COMPREHENSIVE PUBLIC

REPORTING . ..t A

V. INCREASING THE BUDGET FOR HUMAN RIGHTSIMPLEMENTATION .. 38

V. INCREASING THE NUMBER AND EFFECTIVENESS OF HUMAN RIGHTS
MONITORS .ot e 44
A. Thehuman rightssituation . . ... . i e 45
B. The human rights monitoring operations . .............. ... 50



VI. SEARCHING FOR, ARRESTING AND TRANSFERRING SUSPECTS
TOTHE TRIBUNAL .. e 64
A. Theresponsibility of IFOR and IFOR personnel to comply with
humanitarédB.| BIROR and states contributing personnel to | FOR have a duty to search
for and arrest those responsible for grave breaches of the Geneva
Conventions69 C..| FOR. shauld.provide adequate .security for. grave sites.to.ensure that
those responsible for grave crimes brought to justice and families of the
71D " i sppeaf od'1 ROR tonfsdifing'tsoaespeas bittdsitetaf Thei fdibued ohssme of the parties to
cooperate with the Trili@RalThe failure of other states to enact legislation on cooperation with the
Tribunal .. 76

VIl.  ENSURING THE SAFE RETURN OF REFUGEES AND INTERNALLY
DISPLACED PERSONSAND FULL RESTITUTION FOR DELIBERATE

DESTRUCTION OF THEIRHOQUSES .. .. e 77
A. Facilitating/8i rightHG Rejpl em $yogetivant eef ngebsartd srssdiental lgodsspl aced persons84
C. UNHCR’sbenchmarksfor the cessation of temporary protection .......... 86

VIIl. RESOLVING CASESOF “DISAPPEARED” AND “MISSING”
PERSONS . ... 91

[ X101 A BEHIASB1L RBjhSICoE iRt SON IUEBN AT eadtirani Ny $&iEtll €3 N 8he deliberate destruction

Of NOUSES . . .o e e 103
C. Other human rightsprograms . ............. ..., 104
ANNEXES

Amnesty International’s 15-Point Program for Implementing

Human Rightsin International Peace-keeping Operations

Inter national implementation of human rights provisionsin the

PeACE Agr EEMENT . . . . e 110



I.INTRODUCTION

“The history of the conflict in Bosnia - as well asin all of former Yugoslavia - is the
history of the most flagrant violations of human rights we have seen in recent European
history. And the setting up of institutions and mechanisms to safeguard human rights
in the future is one of the most crucial elements of the peace process that we are now
embarking on.”

Opening Remarks by Mr Carl Bildt, the High Representative, at the first meeting
of the Human Rights Task Force, Brussels, 29 January 1996

Amnesty Internationa is deeply concerned about the uncertain start to the international community's
implementation of the human rights provisions of the 1995 peace agreement in Bosnia and Herzegovina,
as well as the weaknesses of the implementation mechanismsin the agreement. The problems include
reluctance by the parties to the peace agreement in the former Yugodavia to implement it, the lack of
frequent, comprehensive and public reporting; the lack of political will of the international community to
allocate adequate resources; ow deployment of inexperienced and untrained staff; extremely tight and
probably unredlistic deadlines; the absence of clearly defined programs of action; and the delay in the
establishment of effective coordination among the many intergovernmental organizations charged with
implementing these provisions. Partly asaresult of these problems, the international community has not
developed effective responses to continuing human rights violations and abuses or methods to prevent
themin thefuture. Recent human rightsviol ations such asforcible expulsions of Muglimsfrom TedliE and
attacks on refugees and internally displaced persons crossing interna boundaries in Bosnia and
Herzegovina dramaticaly illustrate the weaknesses in human rights implementation.

International attention hasfocussed in recent months on the rel uctance of the partiesintheformer
Y ugodavia to the peace agreement to fulfill their obligations to implement it. Of course, the primary
responsibility for the implementation of the peace agreement rests with the parties in the former
Yugodavia. When they fail, however, the international community must ensure that the human rights
provisons of the peace agreement are implemented. In this paper, Amnesty International focuses on the
responghbilities of the international community. The organization is caling upon the internationa
community to take effective steps to protect and promote human rights in Bosnia and Herzegovinaasa
matter of the utmost priority. These steps, asexplained in more detail in this paper, include the 10-Point
Program for the International Community to Implement Human Rights in Bosnia and
Her zegovina set forth below. They draw upon the extensive recommendations Amnesty International
has made concerning implementation of human rights guarantees in peace-keeping operations which it
has made over the years, and particularly the recommendations which Amnesty International made on
18 October 1995 to the negotiators of the peace agreement more than amonth before it wasinitialled in
Dayton.!

1 Amnesty International, Peace-keeping and human rights (Al Index: 10R 40/01/94); The challenge
for the OSCE in Bosnia and Herzegovina, Oral statement by Amnesty International, 18 October 1995,
OSCE Human Dimension Implementation Meeting, Warsaw, 2 to 19 October 1995.
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2 The international community’s responsibility to ensure human rights

10-POINT PROGRAM FOR THE INTERNATIONAL COMMUNITY TO
IMPLEMENT HUMAN RIGHTSIN BOSNIA AND HERZEGOVINA

1. The High Representative, working with the intergovernmental and non-
governmental organizations involved, should develop a comprehensive and
effective human rights action program.

2. The High Representative should ensure that all international bodies concerned
provide frequent, comprehensive public reports on human rightsimplementation.

3. Theinternational community should provide adequate, secure long-term
funding for human rightsimplementation.

4. States should ensurethat there are sufficient numbers of experienced and well-
trained human rights monitorsto cover the entire country.

5. All states should search for, arrest and transfer to the International Criminal
Tribunal for the former Yugoslavia persons suspected of genocide, other crimes
against humanity and serious violations of humanitarian law.

6. All states which have not yet done so should enact the necessary legislation
per mitting cooper ation with the International Criminal Tribunal for the former
Yugoslavia and should cooper ate fully with the Tribunal.

7. Theinternational community must resolve cases of “ disappeared” and
“missing” persons asa matter of urgency to bring those responsible to justice and
deter mine the fate of those per sons.

8. All states must cooper ate to ensure that refugees and displaced personsare
fully informed about the human rights situation and are not returned until it is safe.

9. The partiesto the peace agreement should ensure that refugees and internally
displaced personsreceive full and adequate compensation for houses which were
deliberately destroyed.

10. Theinternational community should ensure the establishment of effective and
lasting national institutions which will protect and promote human rights.

The following section describes the strengths and weaknesses of the main human rightsprovisions
in the peace agreement, as supplemented by subsequent government meetings. It also describes the
mandates and powers of the complex web of intergovernmental organizations and bodies charged with
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The international community’s responsibility to ensure human rights 3

implementing these provisions and Security Council resolutions (see Annex Il to this paper). Subsequent
sections analyze how these human rights provisions and mandates have been implemented in the six
months from the date the peace agreement was initialed in Dayton until the beginning of June 1996 and
make recommendations to the international community on how human rights protection and promotion
could be strengthened. The analysis of the implementation of these provisions and mandates so far has
been hampered by the limited information made public by some of the bodies involved. Amnesty
International sent a mission to Bosnia and Herzegovina on 2 June 1996 to gain further information on the
international roleinimplementing the peace agreement’ shuman rights guarantees, particularly concerning
the effectiveness of human rights monitoring.

Although the internationa civilian implementation of the human rights provisions of the peace
agreement has had to contend with structural flawsin the peace agreement, many of these problems -
and the restrictive interpretation of IFOR'’s law enforcement role - can and must be solved by revisng
the ways the international community has been implementing the human rights provisions of the peace
agreement. As Amnesty International has recommended in the context of United Nations (UN) peace-

keeping operations.

“The UN should exercise flexibility in the implementation of the human rights components of
peace-keeping plans and keep them under constant review. If initia verification and protection
measures are shown to be inadequate or failing, the UN should be prepared to push for the
strengthening of its implementation plan.”?

This recommendation has equd force to international implementation of human rights provisions of the
peace agreement and Amnesty International is calling upon the international community as a matter of
priority to strengthen its implementation of human rights in Bosnia and Herzegovina. It hopes that the
recommendations in this paper will assist in that urgent task.

[I.THE HUMAN RIGHTS PROVISIONS OF THE PEACE AGREEMENT

“Bosnia and Herzegovina and both Entities shall ensure the highest level of
internationally recognized human rights and fundamental freedoms.”

Article Il (1) of the Constitution of Bosnia and Her zegovina

A. Dayton and Paris

After more than four years of conflict in the former Yugodavia and some of the gravest human rights
violations in Europe since the end of the Second World War, the three states and the other two parties
to the conflict initialed a peace agreement in Dayton, Ohio in the United States on 21 November 1995.
The peace agreement (peace agreement) is a 149-page complex package of documents, only some of
which mention human rights, including a short General Framework Agreement for Peace in Bosnia and

2 Amnesty International, Peace-keeping and human rights, supra, note 1, at 23.
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4 The international community’s responsibility to ensure human rights

Herzegovina (General Framework Agreement), 11 Annexes, an agreement on initialing the Genera
Framework Agreement, an agreement on side letters and Concluding Statement.®> The General
Framework Agreement and some of these supplementary documents were initialled by the three states
which were parties to the conflict (the Republic of Bosniaand Herzegovina, the Republic of Croatiaand
the Federal Republic of Y ugodavia (Serbiaand Montenegro)), aswell as by the Federation of Bosniaand
Herzegovina (Federation) (an alliance of Bosnian Croats and Bosnian Mudlims) and the Republika Srpska
(Bosnian Serb authorities). Each of these parties later signed the peace agreement in Paris on 14
December 1995.4 The General Framework Agreement was initialled and later signed by the European
Union and the Contact Group countries: France, Germany, the Russian Federation, the United Kingdom
and the United States of America. The peace agreement has been supplemented by various Security
Council resolutions (discussed in thissection) and by subsequent agreementsin governmental conferences
(see Section 11.B below). A separate agreement on the establishment of the Federation was reached
during the negotiations shortly before the peace agreement was initialed.®

1. Basic undertakings of the parties

The parties agree to conduct their relations in accordance with the principles of the UN Charter, the
Helsinki Final Act and other documents of the Organization for Security and Cooperation in Europe
(OSCE).® They “welcome and endorse” the arrangements concerning the national human rights bodies
established to implement the peace agreement,’” recognize that the observance of human rights and the
protection of refugees and displaced persons “are of vital importance in achieving a lasting peace” and
agree that they will “comply fully” with the human rights provisons in Annex 6 and those concerning
refugees and displaced personsin Annex 7.8 The parties also “welcome and endorse” the arrangements
which have been made concerning implementation of the peace agreement, particularly the civilian

Thetext of the General Framework Agreement and related documentsasinitialled in Dayton has been
published as a United Nations document: UN Doc. A/50/790-S/1995/999. This version is aso available
on the Tribunal Watch computer conference. To subscribe, send an e-mail message: “SUB TWATCH-L
[name of subscriber]” to listserv@ubvm.cc.buffalo.edu. It is aso available on the Internet:
http://dosfan/lib.uic.edu/bosagree.html. The text, with minor corrections, which was signed in Parisis
reproduced in 35 Int'l Leg. Mat. 89 (1996). This paper isbased on the version initialled at Dayton.

4 The history of the evolution of the human rights guarantees in various peace agreements proposed
during the conflict culminating in the document signed in Parisis set forth in: Paul C. Szasz, “ Protecting
Human Rightsand Minority Rightsin Bosnia: A Documentary Survey of International Proposals’, 25 Cal.
W. Int'l L. J. 237 (1995). The complex relationship of human rights provisions in the peace agreement is
analyzed in Paul C. Szasz, “ The Protection of Human Rights Through the Dayton/Paris Peace Agreement
on Bosnid’, 90 Am. J. Int’l L. 301-316 (1996).

® Dayton agreement on implementing the Federation of Bosniaand Herzegovinaof 10 November 1995,
UN Doc. A/50/810-§/1995/1021. This paper does not address how the Federation has implemented this
agreement.

General Framework Agreement, Art. I. See Section 11.A. 5 below for a discussion of human rights
guarantees in the Constitution.

Id., Art. VI.
Id., Art. VII.
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The international community’s responsibility to ensure human rights 5

implementation operation in Annex 10 and the international police task forcein Annex 11, and agree that
they will “fully respect and promote fulfilment” of these commitments’.® The parties also agree to
cooperate “in the investigation and prosecution of war crimes and other violations of international
humanitarian law” .2

2. Human rightsimplementation by the military under the peace agreement

Annex 1-A invites the UN Security Council to adopt a resolution authorizing the establishment of a
multinational military Implementation Force (IFOR) composed of units from the North Atlantic
Treaty Organization (NATO) and other states to implement the military aspects of the Annex, including
monitoring the cessation of hogtilities and arms control provisons' The Security Council authorized the
establishment of IFOR under a unified command and control on 15 December 1995 in Resolution 1031
and IFOR completed the replacement of the United Nations Protection Force (UNPROFOR) on 20
December 1995.%2 |FOR was originally expected to stay until December 1996, approximately one year
after itsdeployment, but recent information suggeststhat |FOR, or some other multinational military force
performing some of the same functions, might remain after that date.

IFOR is authorized under the peace agreement “to take such actions as required, including the
use of necessary force” to ensure compliance with the annex'® and the Security Council has authorized
states participating in IFOR “to take al necessary measuresto effect theimplementation of and to ensure
compliance with Annex 1-A”.** In Annex 1-A, the parties agree to “provide a safe and secure
environment for all persons in their respective jurisdictions, by maintaining civilian law enforcement
agencies operating in accordance with internationally recognized standards and with respect for
internationally recognized human rights and fundamental freedoms’ and to *disarm and disband al armed
civilian groups, except for authorized police forces’.*> The parties also agree to cooperate fully with
international personnel, including investigators, advisors, monitors and observers.!® Annex 1-A requires
the parties to release and transfer all combatants and civilians held in relation to the conflict “without
delay”, to “cooperate fully” with the International Committee of the Red Cross (ICRC) in this regard,
including giving the ICRC unimpeded access to places of detention and to prisoners, and to comply with

Id., Art. VIII.
Id., Art. IX.
1d., Annex 1-A, Art. | (1) (a).

12 SC Res. 1031 (1995), para. 14; UN Doc. §/1995/1050. UNPROFOR was the UN peacekeeping force
which was established in Croatia in early 1992. SC Res. 743 (1992). In June 1992 it was mandated to
protect humanitarian aid deliveriesin Bosniaand Herzegovina, SC Res. 761 (1992), and monitor aban on
military flights, SC Res. 781 (1992). It was later mandated to protect the so-called “safe areas’ (Goradfie,
Sargjevo, Srebenica, Tuzla and depa) which were established in 1993. SC Res. 819 (1993).

Id.,, Annex 1-A, Art. | (2) (b).

SC Res. 1031 (1995).

Genera Framework Agreement, Annex 1-A, Art. 11 (3).
Id., Annex 1-A, Art. |1 (4).
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6 The international community’s responsibility to ensure human rights

any orders of the International Crimina Tribuna for the former Yugodavia (Tribunal) to arrest, detain,
surrender or grant access to such prisoners.t’

If at any time the IFOR Commander reports to the Security Council that either the Federal
Republic of Y ugodavia (Serbiaand Montenegro) or the Bosnian Serb authorities* are failing significantly
to meet their obligations under the Peace Agreement” with respect to a matter within IFOR’s mandate,
the suspension of sanctions against these two parties will end automaticaly five days later, unless the
Security Council decides otherwise.® Thus, the IFOR Commander could reimpose sanctionsif thesetwo
parties fail to implement some of their undertakings concerning human rights, such as free access and
movement of human rights monitors or investigators of the International Crimina Tribunal for the former
Yugodavia (Tribunal) and surrender of suspects or accused to the Tribunal.'®* The IFOR Commander
lacks similar powers with respect to the other parties to the agreement.

Although the IFOR Commander hasimportant powers, there are anumber of problemswith the
mandate of IFOR. The one-year mandate does not appear to leave sufficient time to ensure that
effective civilian ingtitutions can be put into place to assume the security and other functionsit performs,
and uncertainty about whether it or some other multinational military force would remain after December
1996 has contributed to problems with civilian implementation.

Annex 1-A does not expresdy assign |FOR any human rights reporting responsibilities or impose
any duties to intervene with loca authorities to seek action to protect individuals, athough IFOR's
predecessor, UNPROFOR, had Standard Operating Procedures (SOPs) developed by UN Civilian
Affairs Officerswho had been human rights monitorsin other UN operations, requiring itsforcesto report
human rights violations by filling out standard reports. On 18 October 1995, Amnesty Internationa urged
that the peace agreement provide that military personne in the proposed multinationa implementation
force be instructed to cooperate with human rights monitors and “pass information to them in the same
way as UN personnel are currently required to passinformation to the UN Specia Rapporteur on former
Yugodavia’ and that the force * should have the power to intervene with the authoritiesto seek action to
protectindividuals’.2° |FOR should formaize any existing reporting of human rightsviolationsin amanner

71d., Annex 1-A, Art. IX ().

SC Res. 1022 (1995), para. 3. On 22 November 1995, the Security Council decided to suspend the arms
embargo against Bosnia and Herzegovina, Croatia and the Federal Republic of Yugoslavia (Serbia and
Montenegro) in a series of stages over six months, SC Res. 1021 (1995), and other sanctions against the
Federal Republic of Y ugoslavia(Serbiaand Montenegro). SC Res. 1022 (1995). Apparently, thesanctions
against the Republika Srpska were suspended sometime after aletter by the NATO Secretary-General to
the President of the Security Council on 6 February 1996 stating that it was the IFOR Commander’s
assessment that Bosnian Serb forces had withdrawn from those areas to be transferred under the peace
agreement. UN Doc. §1996/79.

¥ The Security Council has noted that “ compliance with the requests and orders of the I nternational
Tribunal for theformer Y ugoslaviaconstitutesan essential aspect of implementing the Peace Agreement”.
SC Res 1022 (1995), eighth preambular paragraph.

20 The challenge for the OSCE in Bosnia and Herzegovina, supra, note 1, at 3. The UN General
Assembly urged all UN bodies concerned with the situation in the former Yugoslavia “to coordinate
closely with the United Nations High Commissioner for Human Rights, the Special Rapporteur and the
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The international community’s responsibility to ensure human rights 7

similar to the procedures developed by UNPROFOR, ensure that reports are forwarded without delay
to the High Representative's Human Rights Coordination Centre, the Special Rapporteur on former
Y ugodavia and other relevant bodies and intervene with local authoritiesto seek action to prevent human
rightsviolations. Inthe context of UN peace-keeping, Amnesty International hasrecommended that there
be no internationa “silent witnesses’:

“All internationd fild personnel, including those engaged in military, civilian and humanitarian
operations, should report through explicit and proper channels any human rights violations they
may witness or serious alegationsthey receive. The UN should take appropriate steps, including
preventive measures, to address any violations reported.”?!

These recommendations are equally applicable to personnd in regiona intergovernmental organization
peace-keeping operations.

Moreover, the peace agreement does not expresdly statethat |FOR must betrained inand comply
with human rights and humanitarian law or the OSCE Code of Conduct on Politico-Military Aspects of
Security (OSCE Code of Conduct) adopted at the Budapest Summit in December 1994, which requires
states to ensure that their forces respect human rights and humanitarian law.?? All but four of the 32

Tribunal, and to provide to the Special Rapporteur on a continuing basis all relevant and accurate
information in their possession on the situation of human rightsin Bosnia and Herzegovina’. GA Res.
50/193, para. 24.

Amnesty International’s 15-Point Program for Implementing Human Rights in International Peace-
keeping Operations, Point 2, in Peace-keeping and human rights, supra, note 1. The 15-Point Program
isannexed to this paper as Annex |. In hisreport of 26 January 1993, the UN Secretary-General explained
the mandate of the UN Mission for the Referendum in Western Sahara (MINURSO) as follows:

“It is pertinent to recall that while MINURSO' s current military mandateis strictly limited to the
monitoring and verification of the cease-fire, MINURSO, asaUnited Nations mission, could not
be a silent witness to conduct that might infringe the human rights of the civilian population.”

UN Doc. §/25170, para. 25.

2 Under the OSCE Code of Conduct, participating states confirm the continuing validity of their
comprehensive concept of security, as spelled out in the Helsinki Final Act, “which relates the
maintenance of peace to the respect for human rights and fundamental freedoms” (Art. 2). Each
participating state “will instruct its armed forces personnel in international humanitarian law, rules,
conventions and commitments governing armed conflict and will ensure that such personnel are aware
that they areindividually accountableunder national andinternational law for their actions” (Art. 30), “will
ensure that armed forces personnel vested with command authority exerciseitin accordancewithrelevant
national aswell asinternational law and are made aware that they can be held individually accountable
under those laws for the unlawful exercise of such authority and that orders contrary to national and
international law must not be given” (Art. 31) and “will ensure that its armed forces are, in peace and in
war, commanded, manned, trained and equipped in ways that are consistent with the provisions of
international law and its respective obligations and commitments related to the use of armed forces in
armed conflict, including asapplicablethe Hague Conventions of 1907 and 1954, the GenevaConventions
of 1949 and the 1977 Protocols Additional thereto, as well as the 1980 Convention on the Use of Certain
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8 The international community’s responsibility to ensure human rights

states contributing personnel to IFOR are members of the OSCE. In the context of UN peace-keeping
operations, Amnesty International has recommended that the UN should comply with international
humanitarian law and human rights and crimind justice standards, including in relation to the detention of
prisoners and the use of force, and that it

“should ensure all troops participating in internationa peace-keeping operations are fully trained
in those standards and understand their obligation to adhere to them. There should be specific
mechanisms at the internationa level for monitoring, investigating and reporting on any violations
of international norms by peace-keeping personnd and to ensure that personnel responsible for
serious violations are brought to justice in accordance with international standards.”??

Asexplained in moredetail in Section V1 below, the same principles apply with equal forceto IFOR. The
peace agreement also does not provide for any mechanisms at the international level for monitoring,
investigating or reporting human rights violations by 1FOR personnel or for bringing them to justice for
such violations.

On 18 October 1995, Amnesty International urged that the International Criminal Tribunal for the
former Yugodavia (Tribunal) “should be able to request the multinationa force, when that force is
carrying out law enforcement responsibilities, to execute search or arrest warrants, to safeguard evidence
such as grave sites and to protect witnesses’.?* The peace agreement, however, does not expressly
assign IFOR law enforcement responsibilities or powers of arrest. Nevertheless, the official summary
issued by the United States State Department on 22 November 1995 indicates that the drafters of the
peace agreement envisaged that IFOR would have alaw enforcement role, abeit arelatively passive one:
“IFOR has the authority to arrest any indicted war criminals it encounters or who interfere with its
mission, but it will not try to track them down.”?® As explained below in Section VI, this interpretation
of IFOR'’s responsibilities is inconsistent with international law.

3. Theinternational civilian human rights monitoring and implementation bodies.

Conventional Weapons® (Art. 34).

Amnesty International’s 15-Point Program for Implementing Human Rights in International Peace-
keeping Operations, Point 13. On 18 October 1995, Amnesty International specifically urged that any
multinational military force which was established “should comply with UN law enforcement standards,
in particular the UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials and
the UN Code of Conduct for Law Enforcement Officials, and be properly trained in such standards before
they are deployed”. The challenge for the OSCE in Bosnia and Herzegovina, supra, note 1, at 3.

% The challenge for the OSCE in Bosnia and Herzegovina, supra, note 1, at 3.

% As of the middle of April 1996, all non-NATO states contributing personnel to IFOR except the
Russian Federation had subscribed to a NATO memorandum of understanding which clarifiestechnical
and legal aspects of detaining personsindicted by theTribunal and transferring personsto the Tribunal,
such as access to lawayers, conditions of detention, notification of relatives, but neither NATO nor the
Tribunal have made this memorandum of understanding public, soitisnot possibleto determine whether
it isconsistent with international standards.
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The international community’s responsibility to ensure human rights 9

In contrast to the civilian human rights monitoring and implementation operations in Cambodia,
Mozambique and El Salvador, where the UN established unified civilian human rights operations with
experienced and trained personnel, or the joint UN-Organization of American States (OAS) civilian
operation in Haiti, the peace agreement established a fragmented and complex civilian operation (see
Annex Il to this paper with a smplified diagram of these ingtitutions), with unclear and overlapping
mandates, which limits the UN’s operational responsibilities. The peace agreement invited the UN
Commission on Human Rights, the UN High Commissioner for Human Rights, the OSCE and other
intergovernmental or regiona bodies “to monitor closely the human rights Stuation in Bosnia and
Herzegovina, including through the establishment of local offices and the assignment of observers,
rapporteurs, or other relevant persons on a permanent or mission-by-mission basis’.?® The peace
agreement did not specify which organization would take the leading role and left the coordination of al
these bodies to a High Representative. This fragmentation and complexity has led to many of the
problems in the implementation of the human rights provisions of the peace agreement.

The High Representative. A High Representative, Carl Bildt, the former Swedish Prime
Minister, Co-Chairman of the International Conference on the Former Y ugoslavia and European Union
(EV) Specia Negotiator intheformer Y ugod avia, whose designation by the L ancaster House conference
(see Section 1.B below) was approved by the Security Council on 15 December 1995, has responsibility
for coordinating the civilian aspects of the peace agreement.?’” He also chairsthe Steering Committee
of the Peace Implementation Council, the key political body responsible for ensuring effective
implementation of the peace agreement. The responsibilities of the High Representative include:
monitoring implementation of the peace agreement, coordinating the activities of the civilian organizations
implementing the peace agreement, facilitating the resol ution of difficultiesinimplementation, participating
in meetings of donors, reporting periodically to the UN, European Union, the Russian Federation and other
interested governments, parties and organizations, and providing guidance to and receiving reports from
the Commissioner of the International Police Task Force (IPTF).2® The High Representativeisthefinal
authority regarding interpretation of the peace agreement with respect to civilian implementation.?® Like
the IFOR Commander, he has strong powers to reimpose the sanctions on the Federal Republic of
Y ugodavia (Serbia and M ontenegro) and the Republika Srpska if the partiesfail to implement the peace
agreement.>®* The High Representative also is expected to remain in close contact with the IFOR

Genera Framework Agreement, Annex 6, Art. X111 (2).

SC Res. 1031 (1995), para. 26. This resolution states that the High Representative is to “monitor the
implementation of the Peace A greement and mobilizeand, asappropriate, giveguidanceto, and coordinate
the acitivies of, the civilian organizations and agencies involved”. See also General Framework
Agreement, Annex 10, Art. | (2).

Genera Framework Agreement, Annex 10, Art. I1 (1).
Id., Annex 10, Art. V; SC Res. 1031 (1995), para. 27.

If any any time the High Representative reports to the Security Council that either the Federal
Republic of Y ugoslavia(Serbiaand Montenegro) or the Bosnian Serb authorities“ aresignificantly failing
to meet their obligations under the Peace Agreement” with respect to civilian implementation, the
suspension of sanctions against these two parties will end automatically five days later, unless the
Security Council decides otherwise. SC Res. 1022 (1995), para. 3.
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Commander onaregular basis, directly, aspart of aJoint Consultative Committee®! or by participating
in meetings of the Joint Military Commission.*?

The peace agreement does not call for the establishment of asingle, unified and comprehensive
internationd civilian human rights monitoring or implementation operation reporting directly to the High
Representative or any other official, with personnel who are experienced and properly trained in human
rights monitoring, either administered by the UN or involving the UN. Thisisin marked contrast to the
Security Council authorization of a unified command and control of IFOR. The civilian implementation
functions are split under the peace agreement among several organizations and agencies at the
internationd, regional and national level. In implementing his mandate, the High Representative convenes
and chairs a Joint Civilian Commission, which includes political representatives of the parties, the
IFOR commander and representatives of civilian organizations he deems necessary.*® The functions of
the Joint Civilian Commission are not spelled out in the peace agreement. In addition to this body, the
High Representative chairs the Joint I nterim Commission, which has amandate “to discuss practical
questions related to the implementation of the Constitution of Bosniaand Herzegovinaand of the Genera
Framework Agreement and its Annexes, and to make recommendations and proposals’ pending
establishment of the Congtitutional Court after elections.®*

The failure to establish a single, unified civilian human rights monitoring and implementation
operation is one of the most significant weaknesses of the peace agreement. Amnesty International has
recommended that every international peace-keeping operation include an effective and independent
human rights verification component:

“A specialized internationa civilian human rights monitoring component should be part of al
peace-keeping operations. These components should have adequate resources and staff with
human rights expertise. Their mandates should include human rights verification, institution-

General Framework Agreement, Annex 10, Art. 1l (4). The mandate of this body is not spelled out in
the peace agreement. It isto meet from time to time as agreed by the High Representative and IFOR
commander.

Id., Annex 10, Art. (7). The mandate of the Joint Military Commission is spelled out in Annex 1-A,
Art. VIII.

Id., Annex 10, Art. 11 (2). The High Representative may convene this body when the parties fail to
cooperate fully with the International Police Task Force (IPTF). Id., Annex 11, Art. V (2). He has stated
that it meets regularly in his office in Sarajevo and has addressed a wide variety of issues. It brings
together representatives of the parties and the most important implementation agencies. Report of the
High Representative, UN Doc. $/1996/190, para. 20.

3 General Framework Agreement, Annex 4, Congtitution of Bosnia and Herzegovina, Annex 11, Art. 1
(@). The Joint Interim Commission is composed of four persons from the Federation, three persons from
the Republika Srpska and one representative from Bosnia and Herzegovina. Id., Annex 4, Constitution
of Bosniaand Herzegovina, Annex I, Art. 1 (b).
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building, legidative reform, education and training. Monitors should betrained and should operate
under consistent guidelines and in conformity with international standards.”3®

The UN High Commissioner for Human Rights and the role of the UN. One of the most
gtriking and disappointing aspects of the peace agreement isthe limited role envisaged for the UN, despite
the extensive experience of the UN Department of Peace-keeping and the UN Centre for Human Rights
in monitoring and implementing human rights provisions of peace settlements.*®  Although the peace
agreement invites the UN High Commissioner for Human Rights (High Commissioner) and the
UN Commission on Human Rights, together with other organizations, to monitor the human rights
situation through the establishment of local offices, assignment of observers and rapporteurs or other
persons on atemporary or permanent basis, it fails to provide the UN with a clear role in implementing
the civilian aspects of the peace agreement.®” As shown below in Section V.B, the subsequent failure
to call for the establishment of a single, unified and comprehensive human rights monitoring operation in
the peace agreement or to set up such an operation later, has led to a number of serious problems in
implementing the human rights provisions of the agreement.

Nevertheless, the High Commissioner has been able to deploy a small, experienced staff of
human rights monitors recruited through the UN Centre for Human Rights in Geneva operating in field
offices servicing the Specia Rapporteur ontheformer Y ugodaviaand the Expert on missing persons (see
below), to establish extensive training programs for human rights monitors and trainers of monitors and
to offer to supply human rights advisers, two of whom have aready been deployed (see Section V.B
below).

The UN Special Rapporteur on the situation of human rights in the former Yugoslavia
(Special Rapporteur on theformer Yugoslavia). A Special Rapporteur on theformer Yugoslavia

Amnesty International’s 15-Point Program for Implementing Human Rights in International Peace-
keeping Operations, Principle 4.

Amnesty International hasrecommended that the [ p]artiesto a peace settlement should authorize the
UN to play akey rolein the supervision of the human rights aspects of agreements, investigate alleged
human rightsviol ations and take appropriate corrective action.” Peace-keeping and human rights. at 24.

7 General Framework Agreement, Annex 6, Art. XI11 (2). The UN Commission on Human Rights has
established a number of important thematic and country-specific mechanisms which report toit, such as
the UN Rapporteur on extrajudicial, summary or arbitrary executions, the UN Rapporteur on torture, the
UN Rapporteur on the independence and impartiality of judges and lawyers, the UN Special Rapporteur
on violence against women, its causes and consequences, the UN Special Rapporteur on internally
displaced persons, the UN Working Group on Arbitrary Detention, the UN Working Group on Enforced
or Involuntary Disappearances and its special process on missing personsin theterritory of the former
Y ugoslavia and the UN Special Rapporteur on the situation of human rightsin the territory of the former
Yugoslavia. None of these bodiesis specifically mentioned in the peace agreement. The only other UN
roles in the civilian monitoring and implementation of human rights envisaged for UN agencies or bodies
are the roles of the UN High Commissioner for Refugees (UNHCR), assisted by the United Nations
Development Programme (UNDP), in ensuring the safereturn of refugeesand displaced persons, the IPTF
and the International Criminal Tribunal for theformer Y ugoslavia(Tribunal). Noroleismentioned for the
UN Crime Prevention and Criminal Justice Division.
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was established by aresolution of the UN High Commission for Human Rights special sessonin August
1992.38 Thefirst person to hold this post, Tadeusz Mazowiecki, resigned in 1995 in protest &t the failure
of the international community to prevent the massacres at depa and Srebenica in 1995; the current
Specia Rapporteur is Elisabeth Rehn. The Special Rapporteur has submitted at least 19 reports to the
Genera Assembly and Commission on Human Rights. Asacountry mechanism of the UN Commission
on Human Rights, the Specia Rapporteur is one of the bodies invited under the peace agreement to
monitor human rights, “including through the establishment of local offices and the assgnment of
observers, rapporteurs, or other relevant persons on a permanent or mission-by-mission basis’, with
promises by the parties of “full and effective facilitation, assistance and access’.* The field offices of
the High Commissioner staffed by the UN Centre for Human Rights have been invaluable in gathering
information for the Rapporteur’s reports and supporting human rights coordination efforts between the
different international organizationswhich are present inthefield. Asof the beginning of June 1996 there
were field offices established in three locations within Bosnia and Herzegovina (Banja Luka, Mostar and
Sargjevo), with one chief of operations and eight staff. Proposals to open offices in Zenica and Tuzla
have not been implemented.

The International Police Task Force (IPTF) and the UN Mission in Bosnia and
Herzegovina (UNMIBH). The only UN human rights civilian monitoring and implementation body
expressy established under the peace agreement isthel PTF, part of the UNMIBH (described in Section
V.B below). ThelPTF iscomposed of unarmed civilian police (usually caled CIVPOLS, but sometimes
called monitors) seconded by governments. Annex 11, Art. 1l (2), calls for the UN to establish by
Security Council resolution aUN CIVPOL operation to carry out aprogram of assistance. The Security
Council established the IPTF on 21 December 1995.4° The |PTF mandate includes monitoring, observing
and inspecting loca law enforcement activities, including associated judicia ingtitutions; advising and
training law enforcement officias; facilitating the parties’ law enforcement activities; assessing threats
to public order and the capabilities of law enforcement agencies to respond; and accompanying law
enforcement officials when they carry out their duties** The parties must provide a safe and secure
environment “by maintaining civilian law enforcement agencies operating in accordance with
internationally recognized standards and with respect for the internationally recognized human rights and
fundamental freedomsreferred toin Articlell [of the Constitution]”.*?> The IPTF has no express powers
of arrest.

The IPTF Commissioner isto report periodicaly to the High Representative, who is supposed to
provide him with guidance, and to the Secretary-General. Heis aso to provide information to the IFOR
Commander and, as deemed appropriate, to other institutions, but there is no requirement of frequent and
comprehensive public reporting.#® When IPTF personnel learn of credible information concerning

% UN Commission on Human Rights Res. 1992/S-1/1.

% General Framework Agreement, Annex 6, Art. XI11 (2).

SC Res. 1035 (1995).

Genera Framework Agreement, Annex 11, Art. 111 (1).

“2|d., Annex IV, Constitution of Bosniaand Herzegovina, Art. 111 (2) (c).
“1d., Annex 11, Art. 11 (3), (4); Annex 10, Art. 11 (2) ().
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violations of internationally recognized human rights or the role of law enforcement officias in such
violations, they shdl provide such information to the new nationa Human Rights Commission, the Tribunal
or other appropriate organizations.** There is no obligation on IPTF, however, to take an active role in
seeking out information about possible violations. Amnesty International has recommended that
CIVPOLs play amore active role by “working with the human rights component in the investigation of
violations’ #® In practice, as discussed below in Section V.B, the IPTF has been working with a very
limited number of UN Civil Affairs officers, some of whom are human rights experts, employed by the
UNMIBH.

The peace agreement callsfor the IPTF Commissioner to be appointed by the Secretary-General
in consultation with the Security Council.*¢ On 1 February 1996, the Secretary-General appointed Peter
Fitzgerald, Assistant Commissioner of the An Garda Siochana (Irish police) who has served in UN peace-
keeping operationsin Namibia, El Salvador and Cambodia, as|PTF Commissioner. |PTF personnel “shall
consst of persons of high moral standing who have experience in law enforcement”, but there is no
requirement that they be trained in human rights standards and UN law enforcement standards or that
priority should be given in recruitment to persons with experience in UN CIVPOL operations, although
they are expected to act in accordance with international standards.

The parties are expected to “ cooperate fully with the IPTF” 47 The IPTF Commander isto notify
the High Representative and inform the IFOR Commander of any failures to cooperate with the IPTF,
and may request that the High Representative “take appropriate steps’, such as “cdling such failluresto
the attention of the Parties, convening the Joint Civilian Commission, and consulting with the United
Nations, relevant states, and international organizations on further responses’.*® The dow deployment
of the IPTF and some of the problems it has encountered in its first few months of operation are
discussed in Section V.B below.

The UN High Commissioner for Refugees (UNHCR). The General Framework Agreement
provides that “the observance of human rights and the protection of refugees and displaced personsare
of vital importance in achieving alasting peace” and that the parties will comply fully with the provisons
concerning the human rights of refugees and displaced persons as set forth in Annex 7.4°  Although
Annex 7 of the peace agreement contains a number of important human rights guarantees, there is a
contradiction in that annex between the goals of early return of all refugees and displaced persons on the
one hand, and their safe and voluntary return, on the other, which is proving difficult to resolvein practice:

Id.,, Annex 11, Art. VI (2).

Peace-keeping and human rights, supra, note 1, at 26.
Id.,, Annex 11, Art. I1 (2).

Id., Annex 11, Art. IV ().

Id.,, Annex 11, Art. V ((2).

Id., Art. VII.
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“All refugees and displaced persons have the right freely to return to their homes of origin. . . .
The early return of refugees and displaced personsis an important objective of the settlement of
the conflict in Bosnia and Herzegovina.”*°

To ensure the goa of early return, the peace agreement calls upon the UNHCR “to develop in
close consultation with asylum countries and the Parties a repatriation plan that will allow for an early
peaceful, orderly and phased return of refugees and displaced persons, which may include priorities for
certain areas and certain categories of returnees’.> However, the peace agreement does not call for
consultation between the UNHCR and non-governmental organizationsin devel oping therepatriation plan.
The parties agree to implement the repatriation plan and “call upon States that have accepted refugees
to promote the early return of refugees consistent with international law” .52 The repatriation plan and the
problems encountered so far are described below in Section VII on ensuring the safe return of refugees.

Safety of return in any repatriation plan is a recognized international standard and is discussed
below in Section VII. The peace agreement guarantees all refugees and displaced persons the right to
returnfreely to their homes. In addition, the parties agreeto “take al hecessary stepsto prevent activities
in their territories which would hinder or impede the safe and voluntary return of refugees and displaced
persons’.>3 The parties also agree that they shall not “interfere with the returnee’ s choice of destination,
... compel them to remain in or move to Situations of serious danger or insecurity, or to areas lacking in
the basic infrastructure necessary to resume a normal life’.>* In addition, they commit themselves to
create “the political, economic, and socia conditions conducive to the voluntary return” of refugees and
displaced persons and “to facilitate their voluntary return in a peaceful, orderly and phased manner, in
accordance with the UNHCR repatriation plan”.>®

Any regime of temporary protection should not be lifted until the situation in the areas of
prospective return, including prospective return to the Federal Republic of Yugodavia (Serbia and
Montenegro) and Croatia, meet astandard of safety of asubstantial and durable nature. Asdocumented
in Section V11, it is not reasonable to assume that conditions in the foreseeable future will allow for the
cessation of temporary protection. With respect to the safety of refugees and displaced persons, the
parties agree to:

“Ensure that refugees and displaced persons are permitted to return in safety, without risk of
harassment, intimidation, persecution, or discrimination, particularly on account of their ethnic
origin, religious belief, or political opinion.”®®

Id., Annex 7, Art. | (2).
Id., Annex 7, Art. | (5).
Id.

Id., Annex 7, Art. | (3).
Id.,, Annex 7, Art. | (4).
Id.,, Annex 7, Art. Il (1).
Id., Annex 7, Art. | (2).
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To achieve this objective, the parties agree to undertake a number of confidence building
measures as a demondtration of their commitment to human rights, including: the repeal of discriminatory
legidation, prevention of incitement to religious or ethnic hodtility, the dissemination through the media of
warnings against acts of retribution, protection of ethnic and minority populations and guarantees of
access to them by international humanitarian organizations and monitors and prosecution, dismissal or
transfer of officias “responsible for serious violations of the basic rights of persons belonging to ethnic
or minority groups’.>” They agree that they will permit the return of such persons, including those
affordedtemporary protectioninthird countries, in safety and take effective measuresto ensuretheir safe
and voluntary return.®® They also agree not to discriminate against returning refugees and displaced
persons with respect to conscription.®®

Unfortunately, the peace agreement does not establish a mechanism specifically to monitor the
implementation of al the guarantees of safe return. It notes that the UNHCR has been entrusted by the
UN Secretary-Generd with “the role of coordinating among al agencies assisting with the repatriation
and relief of refugees and displaced persons’.6° It dlso states that the parties must give full and
unrestricted access to the UNHCR, the ICRC and other organizations with a view to facilitating their
activities, including “traditiona protection functions and the monitoring of basic human rights and
humanitarian conditions, as well as the implementation of the provisions of this Chapter [concerning
refugees and displaced persong]”.5* Thisprovision isnot a satisfactory subgtitute for asingle mechanism
to monitor implementation of guarantees of safereturn. Each of the organi zations has adifferent mandate
and these mandates sometimes are different from those of a human rights monitoring operation. In
addition, these organizations do not necessarily have sufficient staff with adequate experienceand training
to act as human rights monitors.

The peace agreement guarantees the right of refugees and displaced persons “to have restored
to them property of which they were deprived in the course of hogtilities since 1991 and to be
compensated for any property that cannot be restored to them” .52 The scope of the remedies provided
under the peace agreement to refugees and displaced persons by the Commission for Displaced Persons
and Refugees (now the Commission for the Real Property Claims of Displaced Persons and Refugees)
for involuntary deprivation of property isdiscussed below in Section 11.A.5 on national ingtitutions and the
way this right isbeing implemented in practiceis discussed below in Section I X.B on theright of refugees
to compensation for deliberate destruction of their houses.

The International Criminal Tribunal for the former Yugoslavia (Tribunal). The peace

agreement requires the parties to cooperate with the Tribunal. The General Framework Agreement
states that the parties “shal cooperate fully with al entities involved in implementation of this peace

Id., Annex 7, Art. | (3).
Id, Annex 7, Art. | (1-4).
Id.,, Annex 7, Art. Il (2).
Id., Annex 7, Art. 111 (1).
Id., Annex 7, Art. 111 (2).
Id., Annex 7, Art. | (2).
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settlement . . . pursuant to the obligation of al Parties to cooperate in the investigation and prosecution
of war crimes and other violations of international law.”®* The obligation is dso expresdy included in the
Condtitution of Bosniaand Herzegovina. Articlell providesthat all competent authorities* shall cooperate
with and provide unrestricted access to: . . . the International Tribuna for the Former Y ugodavia (and
in particular shal comply with orders issued pursuant to Article 29 of the Statute of the Tribuna
[concerning arrest warrants and other orders])” .54 The Security Council has noted that compliance with
the requests and orders of the Tribuna “congtitutes an essential aspect of implementing the Peace
Agreement”.®> Thelimited cooperation of many stateswith the Tribunal isdiscussed in Section V1 below.

The UN Expert on the special process dealing with missing personsin the territory of the
former Yugoslavia (Expert on missing persons). Unfortunately, the peace agreement does not assign
a specific role to an intergovernmental organization or national institution to resolve cases of
“disappeared” or “missing” persons or make resolution of these cases apriority. The peace agreement
requires al parties to “provide information through the tracing mechanisms of the ICRC on dl persons
unaccounted for”.%¢ They also agree to “cooperate fully with the ICRC in its efforts to determine the
identities, whereabouts and fate of the unaccounted for”.%” The ICRC isanon-govermenta organization
and its mandate is limited to helping familiesto trace relatives based on information initsfiles. It does not
have a mandate to search for the “disappeared” or “missing” persons or to determine who was
respongible for their fate. The peace agreement does not impose an obligation to search for the
“disappeared” or “missing” or establish a role for the UN Working Group on Enforced or Involuntary
Disappearances (WGEID) or its Expert on missing per sons, Manfred Nowak.

The UN Commission on Human Rights established the special process dealing with missing
persons on the territory of the former Yugodavia (Specia Process) in Resolutions 1994/39 and 1994/72
as a joint mandate of the Expert on missing persons in his capacity as a member of WGEID, and the
Speciad Rapporteur on the former Yugodavia. The Specia Process was mandated in these resolutions
to gather information about and seek to resolve individua cases of * disappearances’ or “missing” persons
from the former Yugodavia. In Resolution 1995/35, the UN Commission on Human Rights entrusted the
entire mandate to the Expert on missing persons. The WGEID does not have a field presence in the
former Y ugodavia, but the Expert on missing persons has the cooperation of the field offices of the High
Commissioner for Human Rights and other agencies when he carries out his activities in the fidld. As

Id., Art. IX. Seealsoid., Annex 1-A, Art. |1 (4).

Id., Annex 4, Constitution of Bosniaand Herzegovina, Art. |1 (8). Seealsoid., Annex 1-A, Artsll (4)
and 1X (1) (g); Annex 6, Art. X111 (4). Theentitiesarerequired to cooperatewith the Government of Bosnia
and Herzegovina to enable it to honor its international obligations. The institutions of Bosnia and
Herzegovina are responsible under the Constitution for “[i]international and inter-Entity criminal law
enforcement, including relationswith Interpol.” 1d., Annex 4, Constitution of Bosniaand Herzegovina, Art.

(D) (9)-

SC Res. 1022 (1995), eighth preambular paragraph. The Security Council reiterated this position on 8
May 1996, UN Doc. S/PRST/1996/23, and on 28 May 1996. See “UN Security Council ‘deplores
Belgrade' slack of cooperation”, AFP 290017, 28 May 1996.

Id., Annex 7, Art. V.
Id.
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discussed in Section VIII below, the Expert on missing persons has proposed that failure of the peace
agreement to provide for a mechanism to resolve cases of “disappearance’ and “missing” persons be
addressed by the establishment of a multilateral commission on missing persons, but the international
community hasfailed to endorse this proposal or to provide essentia funding to makeit possibleto resolve
these cases.

4. Theregional civilian human rights monitoring bodies

The Organization for Security and Cooperation in Europe (OSCE). In addition to giving the
OSCE amgjor rolein confidence building measures, including disarmament and armsreduction, the peace
agreement also specifies that the OSCE shall supervise elections (see Section |1.A.5 below), states that
it shall appoint an Ombudsman (see Section 11.A.5 below) and invites it and other intergovernmental
organizations to monitor human rights (see Section V.B below).8

The European Union (EU) and the European Community Monitoring Mission (ECMM).
The peace agreement is largely silent on the role of these bodies, dthough the High Representative is
obliged to report on progress in implementation of the peace agreement to the EU. The EU and the
ECMM areincluded in the generd invitation to regiona organizations to monitor human rights and to
establish local offices®® As described below in Section V.B, the ECMM is playing an Sgnificant rolein
monitoring the human rights provisions of the peace agreement. The ECMM mandateis based on various
memoranda of understanding with authorities. Its monitors (60 are authorized) are currently involved in
arange of issues including humanitarian and human rights issues. The ECMM issues regular public
reports on its activities, the findings of its teams and the situation in the areas it which it operates. In
addition to these activities, the EU administers the city of Mostar (see Section I1.A.5 below).

The Council of Europe. The peace agreement includes alimited number of expressreferences
to the Council of Europe. It provides that the rights recognized in the European Convention for the
Protection of Human Rights and Fundamental Freedoms (European Convention on Human Rights) and
its Protocols apply directly in Bosnia and Herzegovina (see Section I.A.5 below).”® The Committee of
Ministers has appointed eight of the 14 members of the Human Rights Chamber™ and the Eur opean
Court of Human Rights will appoint, after consultation with its President, three members of the
Condtitutional Court of Bosniaand Herzegovinaafter elections’? and three members and the Chair of the

®8 |d., Annex 1-B (confidence building measures); Annex 3 (elections); Annex VI (human rights
monitoring).

®1d., Annex 10, Art. |1 (1) (f);id., Annex 6, Art. X111 (2)..

0 Bosnia and Herzegovina cannot, however, become a party to the European Convention on Human
Rights unlessit is admitted to the Council of Europe. Article 66 (1) of that treaty limits states parties to
members of the Council of Europe. Bosniaand Herzegovina applied for membership on 10 April 1995.

Id., Annex 6, Art. VII (2).
Id., Annex 4, Constitution of Bosniaand Herzegovina, Art. VI (1) (a).
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Commission for Displaced Persons and Refugees (see Section 11.A.5 below).”® Despite the limited
human rights role envisaged for the Council of Europe in the peace agreement, its Human Rights
Directorate has been developing and carrying out training programs, in cooperation with the UN Centre
for Human Rights, for human rights monitors and the IPTF and in providing other human rights assistance
(see Section IX below).

5. National human rightsinstitutions

The peace agreement establishes a number of national ingtitutions, such as a Congtitutiona Court,
Provisional Election Commission, Human Rights Commission and Commission for Displaced Personsand
Refugees, which will have international components in the early stages of their existence. This paper
focuses on the international role in ensuring that these national ingtitutions are effective, rather than on
how they are being implemented by the national authorities. This paper aso does not address how the
Federation is implementing the agreement at Dayton on its establishment. An Amnesty International
mission |eft for Bosnia and Herzegovina on 2 June 1996 to examine some of these issues.

The Constitution and human rights guarantees. Annex 4 of the peace agreement is the
Condtitution of Bosniaand Herzegovina, acontinuation of the Republic of Bosniaand Herzegovina, which
consists of two entities, the Federation of Bosnia and Herzegovina (Federation) (roughly contiguous with
the territory controlled by the Croatian and Bosnian alliance at the time of the peace agreement) and the
Republika Srpska (roughly contiguous with the territory controlled by Bosnian Serbs at that time). The
Preamble statesthat the stateis*[b]ased on respect for human dignity, liberty, and equality”, “[d] edicated
to peace, judtice, tolerance, and reconciliation”, “[g]uided by the Purposes and Principles of the Charter
of the United Nations’ and “[i]nspired by the Universal Declaration of Human Rights, the International
Covenants on Civil and Political Rights and on Economic, Socia and Cultural Rights, and the Declaration
on the Rights of Persons Belonging to Nationa or Ethnic, Religious and Linguistic Minorities, aswell as
other human rights instruments’.

Human rights guarantees are spelled out in Article 11 (1) of the Constitution and repested for the
most part in Chapter One of Annex 6. The extent of the human rights guarantees included in the
Condtitution (primarily by incorporating human rights treaty guarantees by reference) is far more
comprehensive than those in other peace agreements. Article 11 (1) requires the state and both entities
to “ensure the highest level of internationally recognized human rights and fundamental freedoms’ and
establishes a Human Rights Commission to do this (discussed below). Article Il (2) provides that “the
rights and freedoms set forth in the European Convention for the Protection of Human Rights and
Fundamental Freedoms and its Protocols shdl apply directly in Bosniaand Herzegovina” and “shall have
priority over dl other law”. Articlell (7) providesthat Bosnia and Herzegovina shall remain or become
aparty to anumber of other international treaties listed in an annex.” In order to “ensure the highest

Id., Annex 7, Art. I1X (1).

Theseinclude: the four Geneva Conventions of 1949 and their Additional Protocols, the Convention
on the Prevention and Punishment of the Crime of Genocide, the International Covenant on Civil and
Political Rights, the European Convention on the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment, the 1951 Convention Relating to the Status of Refugees and its 1967 Protocol
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level of internationally recognized standards of human rights and fundamenta freedoms’, the parties
should also commit themselves to implementing the wide range of other international and regional
standards concerning human rights, crimina justice and law enforcement.”® Article X (2) of the
Condtitution prohibits any amendments which would eliminate or diminish any of the rights and freedoms
referred to in Article 1.

The agreement that al Protocols to the European Convention on Human Rights shall apply
directly means that Bosnia and Herzegovina has abolished the death penalty - at least for peacetime
offences - asrequired by the Sixth Protocol to that treaty. It isnot clear whether it has agreed to abolish
the death penalty in al cases and a number of people have been sentenced to death in recent yearsin
Federation areas and who remain on death row.”® In March 1996, Republika Srpskaauthorities sentenced
Bosnian Croats to death, but reportedly released them in April in a prisoner exchange. Bosnia and
Herzegovina should ingtituteimmediately amoratorium on al executions pending complete abolition of this
cruel, inhuman and degrading punishment which violates the right to life. Since mid-1995, the Council of
Europe has required all new member states which have not yet abolished the death pendlty to indtitute a
moratorium on al executions on accession to the Statute of the Council of Europe.

Article VI provides for aConstitutional Court of Bosnia and Her zegovina (Constitutional
Court) of nine members, which is to be established after national elections. Four are to be selected by
the Federation, two by the Republika Srpskaand three by the President of the European Court of Human

andthe UN Convention against Tortureand Other Cruel, Inhuman or Degrading Treatment or Punishment.

In order to “ensure the highest level of internationally recognized standards of human rights and
fundamental freedoms’, as agreed in Annex 4, Art. |1 (1), the parties should also commit themselves to
implementing a wide range of other international and regional standards, such as the UN Minimum
Standards for the Treatment of Prisoners (and the European Prison Rules), the UN Body of Principlesfor
the Protection of All Persons under Any Form of Detention or Imprisonment, the UN Code of Conduct
for Law Enforcement Officials, the UN Guidelinesfor the Effective | mplementation of the Code of Conduct
for Law Enforcement Officials, the UN Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, the UN Basic Principles on the Independence of the Judiciary, the UN Guidelines
on the Role of Lawyers, the UN Principles on the Effective Prevention and Investigation of Extra-legal,
Arbitrary and Summary Executions, the UN Declaration on the Protection of All Persons from Enforced
Disappearances, the UN Declaration on the Rights of PersonsBelongingto National or Ethnic, Religious
and Linguistic Minorities and the UN Declaration on the Elimination of Violence against Women.

® Articlell (3) (a) of the Constitution guaranteestheright to life, but refersto the preceding paragraph,
which speaks of therights and freedoms set forth in the European Convention on Human Rights. Article
2of that treaty expressly permitsthe use of the death penalty in certain circumstances. Nevertheless, the
parties have also agreed to a broader guarantee of the right to life in Article | of Annex 6. In that
provision, the parties agree to “secure to all persons within their jurisdiction the highest level of
internationally recognized human rights and fundamental freedoms, including the rights and freedoms
providedinthe European Convention for the Protection of Human Rightsand Fundamental Freedomsand
its Protocols and the other international agreements listed inthe Appendix to this Annex”, including the
right tolife.
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Rights.”” The Constitutional Court will have significant powers to resolve disputes arising under the
Congtitution between the entities or between the entities and Bosnia and Herzegovina, to determine
whether any links between an entity and a neighbouring state is constitutional and whether any provision
of an entity’s congtitution or law is consistent with the Constitution.”® The Constitutional Court will dso
have appedllate jurisdiction over constitutiona issues arising in any case and over

“issues referred by any court in Bosnia and Herzegovina concerning whether a law, on whose
validity its decision depends, is compatible with this Constitution, with the European Convention
[on the Protection of] Human Rights and Fundamental Freedoms and its Protocols, or with the
laws of Bosnia and Herzegovina; or concerning the scope of agenera rule of public international
law pertinent to the court’s decision.” ”®

The decisions of the Congtitutional Court will be “fina and binding”.2°

Chapter Three of Annex 6 requires the parties to “ promote and encourage the activities of non-
governmental and internationa organizations for the protection and promotion of human rights’, to
cooperate with such organizations and to provide them with unrestricted access®!

TheProvisional Election Commission. The OSCE isaskedto establishaProvisional Election
Commission to supervise al aspects of eections, which*shall take place on adate ( Election Day’) six
months after entry into force of this Agreement or, if the OSCE determines a delay necessary, no later
than nine months after entry into force’.82 There is a conflict, however, between this mandate to
supervise the elections no later than September 1996 and the directive “to certify whether elections can
be effective under current socid conditions’ in al parts of Bosniaand Herzegovina® According tothe
peace agreement, the conditionsfor the organization of free and fair electionsinclude“apolitically neutral
environment” and respect for certain human rights, including “the right to vote in secret without fear or
intimidation”, “freedom of expression and the press’, “freedom of association” and “freedom of
movement” .84 The OSCE will have to develop clear criteria to determine whether the human rights
conditions have been satisfied and to ensure that it has a sufficient number of experienced, well-trained
monitors able to apply these criteria. The mandate of the Provisiona Election Commission includes

" General Framework Agreement, Annex 4, Congtitution of Bosnia and Herzegovina, Art. IV (1) ().
None of the persons appointed may be nationals of Bosniaand Herzegovinaor neighbouring states. Id.

Id., Annex 4, Constitution of Bosniaand Herzegovina, Art. VI (3) ().
Id., Annex 4, Constitution of Bosniaand Herzegovina, Art. VI (3) (b), (c).
Id., Annex 4, Constitution of Bosniaand Herzegovina, Art. VI (4).

Id., Annex 6, Art. X111 (1), (3) and (4).

Id., Annex 3, Art. Il (1-4). The Provisional Election Commission consists of the Head of the OSCE
Mission, the High Representative or his designee, representatives of the parties and such other persons
asthe Head of the Mission, in consultation with the parties, may decide. Id., Annex 3, Art. 111 (3).

Id.,, Annex 3, Art. | (2).
Id., Annex 3, Art. | (2).
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“supervising all aspects of the electoral process to ensure that the structures and institutional framework
for free and fair elections arein place”, “ensuring that action istaken to remedy any violation” of itsrules
and “ensuring that the Parties grant accredited observers unimpeded access and movement” 8> The
impact of the OSCE Mission role in supervising the elections has had on the roles of its human rights
monitors and the ECMM monitorsis discussed below in Section V.B. According to widespread reports,
certain governments have been putting politica pressure on the Provisiona Election Commission to certify
that “elections can be effective under current social conditions’ no later than September 1996.%¢ This
certification is likely to take place formally on or about 13 June 1996, the date the High Representative
is scheduled to present areport to the Florence Mid-Term Review Confererence (see Section |.B below).
In effect, however, this decision appears to have aready been made. At the 2 June 1996 meeting in
Geneva of the Presidents of the three stateswhich are party to the peace agreement and del egationsfrom
the two entities, they stated that after consulting the OSCE Chairman-in-Office and the OSCE Mission
Head, that a date should be set for the el ections even though al conditions had not yet been met: “In their
view, establishment of a specific date will provide a focus for the work remaining to achieve the full
standards established by the OSCE. Achievement of these standards is essential for the holding of free
andfairelections.”®” United States Secretary of State Warren Christopher stated at a press briefing after
this meeting: “ The dections will go forward on schedule” .88

Certification by the Provisional Election Commission that socia conditions exist for effective
elections could be taken by the international community to mean that it is safe for refugees to return to
take part in the eections. Elections should be a yardstick to measure whether it is safe to return, both in
relation to their conduct and their outcome. If refugees and displaced persons are to participate
effectively inthese elections, the Provisiona Election Commission needsto register these personsto vote
by absentee ballot a an early stage, as provided for in Annex 3, ArticleV. The Council of Europeisto
assg in regigtration of votersin Europe so that they can vote by absentee ballot. Amnesty International

%1d., Annex 3, Art. 111 (2) (a), (d) and (e).

8 According to a number of sources, an internal report by OSCE Mission staff has concluded that
conditions do not exist in the country which would permit free and fair elections to take place before
November 1996. The OSCE Mission’s election unit concluded in early May 1996: “ At this moment most
people agree, that the possibility for holding elections are not very bright. Especially freedom of
movement isn’t guaranteed now; moreover, free access to the media and freedom of association isn’t
complete either. . . . Furthermore, the continuing presence of indicted war criminals who - in open
contradiction to the Dayton agreements - are still activein political lifein the R.Sreduce the credibility of
the electionstoo.” Weekly report of the Office of Co-ordinator for the International Monitoring of the
electionsin Bosnia Herzegovina, No. 1, 8 May 1996, at 1. It repeated this assesment two weekslater. 1d.,
18May 1996, at 2. Several non-governmental organizations have concluded that such conditions do not
exigtin all or much of the country. European Action Council for Peace in the Balkans, EAC Information
Note - Elections in Bosnia and Herzegovina (no date) (issued in May 1996); International Helsinki
Federation for Human Rights, Conditions Do Not Exist for Free and Fair Elections in Bosnia and
Herzegovina (no date) (issued in May 1996); Letter dated 15 May, 1996 to the High Representative from
Holly Cartner, Executive Director, Human Rights Watch/Helsinki.

87 United States Mission, Office of Public Affairs, Agreed Statement, Geneva, 2 June 1996.
8 Owen Bennett Jones and Julian Borger, “US insists that Bosnia election must go ahead”, The
Guardian, 3 June 1996, at 2.
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believes that there must be no pressure on refugees or displaced persons to return prior to elections
merely to facilitate the elections or to facilitate the repatriation policy of a particular government.
Refugees cannot return in safety and dignity until the conditionsin areas of prospective return so permit.
See discussion in Section VII below.

The two-part national Human Rights Commission. Annex 6 of the peace agreement provides
for the establishment of a Human Rights Commission, consisting of two parts, the Office of the
Ombudsper son and the Human Rights Chamber. The Human Rights Commission is mandated to
consider violations of human rights guaranteed by the European Convention on Human Rights and its
Protocols and discrimination in the enjoyment of rightsrecognized in arange of international agreements.®
The resources for the Commission are to be borne by Bosnia and Herzegovina and are to be “ adequate
to fully implement the Commission's mandate’.®® The Commission may receive assistance from
international governmental or non-governmenta bodies.®?

The Office of the Ombudsper son

The peace agreement provides for the appointment by the OSCE, after consultation with the parties, of
an Ombudsman for anon-renewablefive-year term.®2 On 21 December 1995, the OSCE appointed Gret
Haller, former Swiss Permanent Representative to the Council of Europe and former member of its
Parliamentary Assembly, to this post (now generally caled Ombudsperson). She arrived in Sargievo in
February 1996, but under provisions of the peace agreement she was only able to take up this post
formadly on 27 March 1996. The Ombudsperson is mandated to investigate alleged or apparent violations
of the international agreements mentioned above®® The investigations can be started either at the
Ombudsperson’s initiative or “in response to an alegation by any Party or person, non-governmental
organization or group of individuals claiming to bethe victim of aviolation by any Party or acting on behalf
of aleged victims who are deceased or missing, alleged or apparent violations of human rights within the

General Framework Agreement, Annex 6, Art. 1 (2). Theseother instrumentsinclude: The Convention
on the Prevention and Punishment of the Crime of Genocide, the four Geneva Conventions of August 12,
1949 and their two Additional Protocols, the International Covenant on Civil and Political Rightsand its
two Optional Protocols, the International Covenant on Economic, Social and Cultural Rights, the UN
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the
European Convention on the Prevention of Torture and Inhuman or Degrading Treatment or Punishment
and the Convention on the Rights of the Child. Among the human rights treaties which are omitted are
the Convention relating to the Status of Refugees and its 1967 Protocol. The omission of these two
treaties, to which Bosnia and Herzegovinais a party, appears to be an oversight since they are included
in an annex to the Constitution.

Genera Framework Agreement, Annex 6, Art. I11 (2).
Id., Annex 6, Art. 111 (5).
Id.,, Annex 6, Art. IV (2).

Id., Annex 6, Art. V (2). Allegations of human rights violations received by the Human Rights
Commission “shall generally be directed to the Office of the Ombudsman, except where an applicant
specifiesthe Chamber”. 1d., Annex 6, Art. V (1).
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scope of paragraph 2 of Article 11 [of Annex 6]”.%* The Ombudsperson isto decide on her own priorities
for the carrying out of investigations, giving priority to “especialy severe or systematic violaions’ and
allegations founded on discrimination on prohibited grounds.*® There are no time limits on the caseswhich
may be submitted. Therefore, al past violations may in theory be addressed to the Ombudsperson. The
Ombudsperson is guaranteed accessto official and judiciad documents, including classified materid, may
require anyone to cooperate by providing relevant information, documents or files, attend administrative
hearings and ingpect any places where people are detained. %

The party identified as being responsible for violations in an Ombudsperson’s report is required
to specify how it “will comply with the conclusions” within time limits specified by the Ombudsperson.®”
When a party fails to comply with the Ombudsperson’ s conclusions or recommendations, areport will be
sent to the High Representative.® She may dso initiate proceedings before the Human Rights
Chamber.%®

The Ombudsperson is to maintain an office in the Republika Srpska as well as the main office
in Sargevo. Members of the Office of the Ombudsperson “must be of recognized high moral standing
and have competencein thefield of international human rights’.1%° The peace agreement issilent on how
the jurisdictions of the existing Ombudspersons within the Federation will relate to the new
Ombudsperson’s office, athough they have been working together since the peace agreement. The
problems of limited staff, equipment and funding of the office are described in Section I XA. below.

The Human Rights Chamber

The Human Rights Chamber has 14 members, al of whom must be jurists, appointed by the two Entities
(four by the Federation and two by the Republika Srpska) and, during the initid five-year period, eight
members (not citizens of Bosnia and Herzegovina) appointed by the Committee of Ministers of the
Council of Europe, one of whom it will designate as President of the Chamber.2%* These officids have
been appointed and the Human Rights Chamber had itsinaugural session on 27 March 1996. The Human
Rights Chamber may consider the same types of complaints of abuses as the Ombudsperson or by
individuds or organizations, but it has tricter criteria concerning the admissibility of complaints (such as

Id., Annex 6, Art. V (2). It remains to be seen whether the Ombudsperson will permit a non-
governmental organization not itself representing victims to submit cases for investigation. Permitting
non-governmental organizationsto do sowill ensurethat the Ombudsperson can act whenvictimsor their
families are unable or afraid to submit complaints themselves.

Id., Annex 6, Art. V (3).

Id., Annex 6, Art. VI (2).
Id., Annex 6, Art. V (4).

Id.,, Annex 6, Art. V (7).

Id.,, Annex 6, Art. V (5).
1001d., Annex 6, Art. IV (3).
Id., Annex 6, Art. VII (1- 3).
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arequirement for the exhaustion of other remedies) than does the Ombudsperson.°? The Ombudsperson
may refer a case to the Chamber at any stage of the investigation if the case is within the Chamber’s
juridiction.1®3  In this respect, the Ombudsperson and the Human Rights Chamber perform functions
roughly analogous to those of the European Commission of Human Rights and the European Court of
Human Rights (individua s cannot, however, bring casesdirectly to the European Court of Human Rights).
At the conclusion of the proceedings, the Human Rights Chamber must promptly issue a decision
indicating whether the facts indicate a breach by the party concerned of its obligations under the peace
agreement and, if so, what steps it must take to remedy the breach, and the Chamber may issue orders
to cease and desist, monetary relief and provisional measures.'%*

The parties are required to implement “fully” the decisions of the Chamber, but no sanctions for
non-compliance are mentioned. %> Presumably, the High Representative could issue areport whichwould
lead to the reimposition of sanctionsif either the Federal Republic of Y ugodavia (Serbiaand M ontenegro)
or the Republika Srpskafailed to comply, but if Federation or nationa authoritiesfailed to comply it is not
clear how decisions of the Chamber would be enforced. The failure of the Federation authorities to
implement many of the recommendations of the Federation Ombudsmen is a matter of concern (see
Section IX.A below).

The Commission for the Real Property Claims of Displaced Persons and Refugees
(Property Commission). Its mandate as defined in the peace agreement is limited to determining issues
related to the return of real property or compensation for such property rather than right to return and
safety issues.’% |Its mandate is inadequate to ensure that persons whose homes have been destroyed as
punishment for their ethnicity, nationdity, religion or palitica opinion will receive the relief to which they
are entitled. The limited choice of remedies may discourage refugees and displaced persons from
exercising ther right to return. Questions as to the speed and enforceability of its decisions remain to be
resolved.

Under the peace agreement refugees and displaced persons* shall havetheright to have restored
to them property of which they were deprived in the course of hodtilities since 1991 and to be
compensated for any property that cannot be restored to them” .17

The Property Commission, which was inaugurated on 20 March 1996, has nine members. The
Federation has appointed four members (two for four years, two for three years), the Republika Srpska
two members (one for four years, one for three years) and the President of the European Court of
Human Rights three, including the chair, for five years, after which their successorswill be appointed by

Id., Annex 6, Art. VIII.
1031d., Annex 6, Art. V (5).
1041d., Annex 6, Art. X1 ().
Id.,, Annex 6, Art. X1 (6).

The original name in the peace agreement, Commission for Displaced Persons and Refugees, General
Framework Agreement, Annex 7, Art. V11, hasbeen changed to avoid confusion about itslimited mandate.

General Framework Agreement, Annex 7, Art. | (2).
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the state.'®® The Property Commission may “receive and decide any clams for red property in Bosnia
and Herzegovina, where the property has not voluntarily been sold or otherwise transferred since April
1, 1992, and where the claimant does not now enjoy possession of that property”.®® In determining
ownership of property, the Property Commission will “not recognize as valid any illega property
transaction, including any transfer that was made under duress, in exchange for exit permission or
documents, or that was otherwise in connection with ethnic cleansing”.**® Refugees and displaced
persons may claim “for return of the property or for just compensationin lieu of return”.!* The Property
Commisson may award two types of relief: return of the property or compensation (in money or
compensation bondsgiving priority to rebuilt housing).!*? The Property Commission isto have appropriate
facilities and professionally competent staff }'* funded by the parties and by voluntary contributions or
through purchase, sale or mortgage of the property at issue.!'* It has accessto all property and property
records throughout the country.*'> Its decisions are fina and binding and dl parties are obliged to
cooperate with it and “shall respect and implement its decisions expeditioudy and in good faith” 116

There are a number of serious problemswith these provisions. They do not expresdy guarantee
that refugees and displaced persons will be able to return and be compensated for their houses where
they were deliberately destroyed as punishment, apparently leaving them with an unpalatable choice
between returning to their ruined houses without any compensation for the damage or not returning, but
obtaining compensation. The Property Commission does not have express power to provide aternative
housing to those in possession - often themsealves victims of house destruction - in their own localities, but
it should work with those agencies rebuilding houses to help solve this difficult problem. The Property
Commission has no express power to order the return of the contents of houses, such as furniture, or to
grant compensation for such destroyed property.

The Property Commission should read the obligation to compensate refugees and displaced
persons “for any property which cannot be restored to them” to include compensation for the cost of
restoring damaged property so that it can be restored to them in its previous state or this provision should
be amended. This provision does not state what the measure of compensation should be, but in cases of
complaints by states for damages caused by the wrongful action of another state, international law
requires restitution of the property or full compensation to the extent that restitution is not possible.*’

Id., Annex 7, Art. 1X (1), (4).

Id., Annex 7, Art. XI.

10 1d,, Annex 7, Art. XII (3).

Id., Annex 7, Art. XI (emphasis supplied).

Id., Annex 7, Art. XI1 (1-6).

Id.,, Annex 7, Art. X (1).

Id.,, Annex 7, Arts X (2), XIV..

Id., Annex 7, Art. X11 ().

Id., Annex 7, Art. X11 (7), Art. VIII.

See, e.g., Case Concerning the Factory at Chorzow (Merits), P.C.I.J. Ser. A, No. 17, at 41 (1928):
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Thus, to receive complete relief, refugees and displaced persons should be able to have both their land
and houses restored to them and to receive compensation for the damage to the land and houses returned
to them. The same standard should apply here to individua remedies for the wrongful destruction of
houses by dtate agents or parties to a conflict. This will ensure that the parties responsible for these
crimes are not able to purchase immunity.

Asdiscussed below in Section 1X.B, it remainsto be seen whether the Property Commission will
have the necessary funding, facilities, staff and powers of enforcement to restore property to dispossessed
refugees or displaced persons. With an estimated two million refugees or displaced persons projected to
return and many homes destroyed or occupied by others, it is unclear whether the Property Commission
will have the capacity to adjudicate on such a population of dispossessed. To the extent that national or
local property laws are inadequate, these laws will have to be reformed. A related question is the
enforceability of decisions of the Property Commission where local authorities are unwilling or unable to
abide by its adjudications. Reimposition of sanctions is acrude weapon which hasyet to be used and the
arbitration provisions in Annex 4 could aso be lengthy and apply only to disputes between entities. As
of the beginning of June 1996, there was insufficient vacant property which could temporarily house
returnees, pending the determination as to ownership.1®

The EU Administration of Mostar. The role of the EU in administering the city of Mostar is
not expresdy mentioned in the peace agreement, although it is presumably included in the invitation to
regiona intergovernmental organizations to monitor human rights and to establish local offices. The EU
Adminigtration of Mostar was set up in 1994 with the responsibility of supervising the reunification of the
Croat and Mudim administrations in the town. It will be replaced by municipa authorities at some point
after eections, originaly scheduled for 31 May 1996, but now postponed because of the human rights
problemsin that city until June. Attached to it are the Western European Union (WEU) police which
have the task of training, reorganizing and reunifying the two police forcesin the two sectors of the town.

“The essential principle contained in the actual notion of anillegal act - aprinciplewhich seems
to beestablished by international practiceandin particul ar by thedecisionsof arbitral tribunals-
is that reparation must, as far as possible, wipe out all the consequences of theillegal act and
reestablish the situation which would in all probability, have existed if that act had not been
committed. Restitutioninkind, or, if thisisnot possible, payment of asum corresponding to the
valuewhich arestitution in kind would bear; theaward, if need be, of damagesfor loss sustained
which would not be covered by restitution in kind or payment in place of it - such are the
principles which should serve to determine the amount of compensation due for an act contrary
to international law.”

This approach is consistent with the Proposed Basic Principles and Guidelines of the Special Rapporteur
on theright to restitution, compensation and rehabilitation for victims of grossviolationsof humanrights
and fundamental freedoms, Theo Van Boven, in his final report. Herecommended that “ Restitution shall
be provided to re-establish, to the extent possible, the situation that existed for the victim prior to the
violations of human rights. Restitution requires, inter alia, restoration of . . . property.” UN Doc.
E/CN.4/Sub.2/1993/8, para. 137 (Principle8). Heal sorecommended that “[n]o onemay becoercedtowaive
claimsfor reparations.” 1d. (Principle 16).

Genera Framework Agreement , Annex 7, Art. XIII.
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B. Lancaster House and other governmental meetings

There have been many important government conferences on implementation since Dayton, most of
which have been devoted to one particular theme. In some cases, these conferences have led to
declarations or side agreements which have supplemented the peace agreement or to commitments to
action, such as pledging donations of funds for implementation. Human rights non-governmental
organizations have not been invited to participate in many of these conferences. This section briefly
identifies some of the most important government conferences which have had - or are likely to have -
a ggnificant impact on implementation of the human rights provisions of the peace agreement.

Lancaster House (8 to 9 December 1995). A Peace Implementation Conferenceinvolving the
parties to the peace agreement, governments and some organizations was held at Lancaster House,
London “to mobilize the international community behind a new start for the people of Bosnia and
Herzegovina’.**®* The primary focus of the conference was on economic reconstruction. Although the
participants agreed “on the vitalimportance, for achieving lasting peace, of the creation of the necessary
ingtitutions for the protection of human rights, including judicia ingtitutions and civilian law enforcement
agencies operating in accordance with internationally recognized standards and respect for human
rights’ 2% no human rights non-governmental organizationswereinvited to participate. Indeed, according
to reports, it was only after high-level pressure that the OSCE, which has an important role to play inthe
implementation of the human rights provisions of the peace agreement, was invited to attend.

The conference decided that a Peace Implementation Council, composed of all the states,
international organizations and agencies attending the conference, would replace the Internationa
Conference on the Former Yugodavia, with France to play “a specificaly strong coordinating role’ 12!
Existing working groups would continue to work as long as necessary and a Steering Board, composed
of the representatives of Canada, France, Germany, ltaly, Japan, the Russian Federation, the United
Kingdom and the United States, the Presidency of the EU and the European Commission and the
Organization of the Iamic Conference would be established with the High Representative as chair.'?2
Representatives of the UN and the OSCE would beinvited to attend, as deemed necessary.*?®> Members
of thefuture Steering Board, the body which makesthe key palitica decisions concerning implementation
of the peace agreement, concluded at the Lancaster House conference that “[f]requent aid donors
meetings will be needed to achieve and enhance coordination between programmes and budgets’ and that
the first such meeting would take place in Brussals on 20 and 21 December 1995.1%4

Conclusions of the Peace Implementation Conference held at L ancaster House, London, on 8 and 9
December 1995, para. 3, UN Doc. $/1995/1029 (L ancaster House agreement).

Id., para. 29.

Id, para. 21 (a).
Id,, para. 21 (c).
Id,, para. 21 (c).
Id., para. 21 (d).
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The conference designated Carl Bildt as High Representative, subject to Security Council
gpprova, and agreed that he should “chair a human rights task force in Sargjevo, bringing together the
organizations and agencies involved in the implementation of the Peace Agreement”.12°

Brussels (20 to 21 December 1995). The EU and World Bank sponsored the first donors
meeting on financing of the most urgent needs facing Bosniaand Herzegovinain thefirst quarter of 1996.
High-level officials from 50 countries and 27 organizations attended. Human rights non-governmental
organizations were not invited to attend (see discussion below in Section IV on the budget for human
rights implementation).

Geneva (16 January 1996). The UNHCR convened a Humanitarian Issues Working Group
Meseting a which it introduced its Repatriation Plan as provided for in Annex 7 of the peace agreement.
UNHCR outlined three benchmarks present in the peace agreement which, once fulfilled by the parties,
would alow for the cessation of temporary protection for refugees in host states outside former
Y ugodavia (see Section VII.A below).

Rome (17 to 18 February 1996). Asaresult of continuing problems in the implementation of
the peace agreement by the parties, a summit meeting took place in Rome. Four fina documents were
issued. Inthe Rome Statement on Sarajevo al parties agreed that Sargevo would be a unified city
with equal treatment for all. In the Agreed M easur es, the presidents of Bosnia and Herzegovina,
Crodtia and the Federa Republic of Yugodavia agreed to resume al civilian and military contacts, to
nominate representatives to national institutions, to implent the military aspects of the peace agreement,
including freedom of movement, to resume transfers of territory, to release prisoners cooperate with the
Tribunal and adopt amnesty laws. The Agreement on Mostar provided for unlimited freedom of
movement between the Mudim and Croatian held parts of the city and an extension of the EU
Administration of Mostar mandate for six months. The Joint Statement on the Feder ation pledged
to implement the Dayton Federation Agreement, to dissolve political structures competing with the
Federation (meaning the Bosnian Croat Herzeg-Bosnia), to ensure freedom of movement (calling upon
IFOR and the IPTF to help in this respect) and to conduct regular meetings. The Rome Summit istypical
of aseriesof high-level meetings of the partiesto addresstheir failure to implement the peace agreement,
at which they renewed their pledges to implement it.

Vienna (4to5March 1996). The Austrian Government convened an International Round Table
on the civilian implementation of the peace agreement. Almost al intergovernmental organizations (apart
from the IPTF) and bodies participating in the civilian implementation of the peace agreement, aswell as
governments and non-governmental organizations participated. The papers of this meeting, including a
summary and conclusions of the plenary session and useful conclusions and recommendations of the two
working parties has now been published.'2

Id., para. 33.

126 Austrian Federal Ministry for Foreign Affairs, Osterreichische aussenpolitische Dokumentation,
Special Issue, International Round Table on Human Rights in Bosnia and Herzegovina, Vienna, 4 and
5 March 1996.
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Oslo (8 March 1996). The UNHCR convened thefirst of three High-Level Working Meetings
to follow up the Geneva Meeting in January. This meeting reaffirmed that repatriation must be voluntary
up until the fulfilment of three benchmarks which UNHCR outlined in January, at which time temporary
protection for refugees could cease; that the building of absorption capacity in Bosniaand Herzegovina,
security both from ahuman rights, standard of living and de-mining perspective were necessary for return;
that factors beyond UNHCR’ s competence were necessary for return; that focus was necessary on
returnees to Croatia and the Federal Republic of Y ugodavia (Serbiaand Montenegro) in the spirit of the
principles of the peace agreement; that financial support was crucial to al plansand that al plans should
proceed in amultilateral and coordinated manner. Subsequent meetings were planned before summer.

Moscow (23 March 1996). The Contact Group (France, Germany, Russian Federation, United
Kingdom and United States of America) ministers met with the foreign ministers of the three stateswhich
are parties to the peace agreement to review problems concerning implementation. The Contact Group
ministers warned that the pledging conference scheduled to take place in Brussels from 12 to 13 April
1996 would be delayed if all parties did not rel ease prisoners taken during the armed conflict, stated that
“gtrong support, including financia” was essentia for civilian implementation of the peace agreement to
be successful and declared that “[€] nsuring respect for human rights and fundamental freedomsin Bosnia
and Herzegovina was indispensible to a lasting peace” .1?”

Brussels (12 to 13 April 1996). After the partiesreleased al prisoners detained as part of the
armed conflict, except those suspected of crimeswithin thejurisdiction of the Tribunal, the Second Donors
Conference for Reconstruction of Bosniaand Herzegovinawent ahead, but the Republika Srpskarefused
to send arepresentative. High-level officialsfrom the EU, EU member states, the USA, Japan, Canada,
Idamic and other countries, the World Bank, EBRD, Idamic Development Fund and other organizations
attended. Governments and intergovernmental organizations pledged to contribute US$ 1,282,800,000 in
1996 for reconstruction. It is not known what was pledged for human rights.

Geneva (13 May 1996). The UNHCR convened the second Humanitarian Issues Working
Group Mesting to follow up the earlier meetings in Geneva and Odo. This meeting confirmed that
estimates of returns in 1996 made last January were too optimistic and noted that UNHCR'’ s three
benchmarks to the lifting of temporary protection had not been satisfied to date.

Geneva (2 June 1996). At ameeting of the Presidents and signatories of the peace agreement,
the Presidents of Bosnia and Herzegovia, Croatia and Serbia, delegations of the two entities, the OSCE
Chairman-in-Office, OSCE Mission Head, IFOR Commander, representativesof Contact Group countries
and international organizations involved in implementation of the peace agreement, it was agreed to set
a date for elections, even if conditions had not yet been satisfied, to “provide a focus for the work
remaining to achieve the full standards established by the OSCE” and the partiesto the peace agreement
reiterated that “ establishment of alasting peace in Bosnia and Herzegovina requires full implementation
of all provisions of the Agreement, in addition to those concerning elections’ .18

127 Final Document of the Contact Group Ministerial Meeting, dated 23 March 1996, reproducedin UN
Doc. A/50/899- §/1996/220.

128 United States Mission, Office of Public Affairs, Agreed Statement, Geneva, 2 June 1996, at 2-3.
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Florence (13 to 14 June 1996). The Peace Implementation Council is to hold a Peace
Implementation Review Conference (Florence Mid-Term Review Conference), originally scheduled to
take place in Rome, to review the first six months of implementation. Non-governmental human rights
organizations have not been invited to attend.

1. THE NEED FOR FREQUENT, COMPREHENSIVE PUBLIC REPORTING

“To guarantee the effectiveness, security and credibility of international human rights
personnel there must be frequent comprehensive public reports of their activities and
findings which should be broadly disseminated nationally as well as internationally.”

Amnesty International’s 15-Point Program for Implementing Human Rights in
Inter national Peace-keeping Operations, Point 7

One of the most serious problems so far in the civilian implementation of the peace agreement has been
the absence of frequent, comprehensive and public reports during the first sx months by the High
Representative and most of the members of the Human Rights Task Force, except by the ECMM,
UNHCR and by IFOR. The absence of such public reports has meant that it has been difficult for the
international community and the general public in Bosnia and Herzegovina to find out what steps have
been taken to protect and promote human rights. Until the beginning of May 1996, apart from afew press
rel eases, mostly concerning appointmentsof officials, and short fact sheets concerning their mandatesand
proposed activities, there was amost no public reporting by the High Representative and by some of the
other members of the Human Rights Task Force. Although there have been weekly (now monthly)
meetings in Sargevo between members of the Human Rights Task Force and non-governmental
organizations with field offices, such meetings are not an adequate substitute for frequent, comprehensive
public reports. The situation has started to improve somewhat, with weekly bulletinsissued by the Office
of the High Representative, but these bulletins do not contain comprehensive information about human
rights implementation.

On 18 October 1995, Amnesty Internationa urged that “civilian monitoring operations and any
multinational military force with respongbility for enforcing the peace agreement should report regularly
and frequently to the UN Security Council and OSCE Chairman in Office and Permanent Council
concerning their activities. Such reporting should be public to ensure maximum impact.”?°  Amnesty
International has consistently recommended that peace-keeping operations make frequent and
comprehensive public reports:

“To guarantee the effectiveness, security and credibility of international human rights personnel
there must be frequent comprehensive public reports of their activities and findings which should
be broadly disseminated nationaly as well as internationaly.” %

12 The challenge for the OSCE in Bosnia and Herzegovina, supra, note 1, at 2.

Amnesty International’ s 15-Point Program for Implementing Human Rights in International Peace-
keeping Operations, Point 7.
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As Amnesty International has stated in the context of UN peace-keeping operations, national
dissemination of such reportsis essential because it will have a deterrent and educational effect:

“Firgt, the partieswill be made more aware of the international implications of respect for human
rights; second, victims and witnesses will be informed of the importance of making complaints
and should be better protected by publicity; third, specific cases not resolved at the national level
can befollowed up at theinternationa level; fourth, confusion and misunderstandings concerning
the role and limitations of the UN operation can be diffused.” 3!

Similar congderations apply in the context of implementation of the peace agreement. Moreover, since
there are numerous intergovernmental organizations and non-governmental organizationsin Bosnia and
Herzegovina with overlapping mandates, public reporting about what they are doing will help prevent

unnecessary duplication.

On 4 March 1996, the High Representative had stated at the Vienna International Round Table
that the first periodic assessment heintended to publish concerning “the human rights picture and the level
of compliance with the provisions of Annex 6” would be presented to the Peace Implementation Review
Conference on 13 June 1996, more than six months after the Security Council approved hisdesignation.**2
However, after criticism by non-governmenta organizations about the lack of public information about
the civilian operation, he presented hisfirst activity report on 13 March 1996 to the UN Secretary-General
and stated that he intended to report to the Secretary-General at regular intervals.®® Peggy Hicks, the
Director of the Human Rights Coordination Centre in the Sargjevo office of the High Representative,
which opened officially on 14 March 1996, indicated that she hoped to issue reports every week or two
concerning the activitiesof thecivilian organizationsinvolved inimplementation, but until early March 1996
the office had only one computer, one telephone and one fax machine and no link to the Internet. Since
then, the situation has improved, and the office now appears to have sufficient computer equipment.

The Office of the High Representative hasissued three different typesof reportswithinformation
concerning human rights implementation since it was established. First, the Human Rights Coordination
Centre has distributed minutes of the weekly Human Rights Task Force meetings, the first of which was
issued on 8 March 1996 (apparently no further minutes have been issued since then, apart from the
minutes of an earlier meeting in Brussels on 22 February). Second, at the beginning of May 1996, the
Office of the High Representative started to issue weekly bulletins, the OHR Bulletin, concerning the
activities of the High Representative, but, unfortunately, did not send them to al non-govermenta
organizations which had participated in Human Rights Task Force meetings, which diminished their
effectiveness. These four-page bulletins give a useful overview of civilian implementation of the peace

Peace-keeping and human rights, supra, note 1, at 26.

Introductory Remarksby the High Representative Mr Carl Bildt, I nter national Round Tableon Human
Rightsin Bosnia and Her zegovina, Vienna, March 4 and 5, 1996, supra, note 126, at 20.

133 Report of the High Representative for the implementation of the Bosnian peace agreement to the
Secretary-General of theUnited Nations, Brussels, 13 March 1996, UN Doc. §/1996/190 (Report of theHigh
Representative). Asof 1 June 1996, no further report had been issued.
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agreement, including activities of the High Representative, eections, freedom of movement, mine
clearance, economic reconstruction, refugee and humanitarian affairs, human rights, media and the EU
Adminigration of Mostar. They provide only limited information about human rights, however, and are
not a subdtitute for frequent, comprehensive public reporting about human rights protection and
promotion. 34

Third, the Office of High Representative has circulated internal reports based on the reports of
the various intergovernmenta organization reports of their activities, including human rights activities, to
some governments and intergovernmental organizations. However, the Human Rights Coordination
Centre has not yet issued these reports publicly, apparently because it has not been able to obtain
permission from the relevant organizations to make public information which they supplied. Copies of
some of these internal reports have been obtained by the Amnesty International mission to Bosnia and
Herzegovina in June 1996 and, although they give more information concerning human rights
implementation than the OHR Bulletin, it has not been possible to review them thoroughly before the date
this paper was published.

The OSCE Mission has published weekly one-page reportsin English, entitled OSCE at a glance
this week, each with two or three sentences on its human rights activities. It has aso recently begun to
digtribute to governments and intergovernmental organizationsfive- to six-page reportsin English (at first
weekly and then every two weeks) on its activities. These OSCE Mission reports were not made
available to the press, public and non-governmenta organizations until the beginning of June 1996 when
the Amnesty International mission went to Bosnia and Herzegovina. Consequently, it has not been
possible to evaluate their comprehensiveness and adequacy at the time this paper was published. The
ECMM has been issuing bi-weekly reports in English to intergovernmental organizations, non-
governmental organizations and embassies, entitled the ECMM Humanitarian Activity Bi-Weekly
Report, which are widely distributed (see Section V.B below for a discussion of these reports). The
UNHCR hasissued Repatriation Information Reportsin February, March and April 1996 on 26 out of
112 municipalities (see Section VII.A below). However, it is unclear how often each municipality report
will be updated.**® These reports are available in English, Geman and Serbo-Croat. The UNMIBH,
however, has not published any periodic reports concerning the activities of the IPTF or the Civil Affairs
Officers.

I naddition to these written reports, the Office of the High Representative spokesperson leadsthe
daily IFOR press briefings twice aweek. An IPTF spokesperson participates in each daily IFOR press
briefing. These press briefings and press releases are accessible on the Internet within aday or two. 3¢

Recommendations:

13 See OHR Bulletin, No. 1, 6 May 1996; No. 2, 13 May 1996; No. 3, 20 May 1996; No. 4, 27 May 1996;
No.5, 4 June1996. Thesereportsare now temporarily available on Internet at: http://mww.ontonet.be/ohr.

These reports are available on the Internet under the address; http://www2.unicc.org/.

The Internet site for NATO ishttp://www.nato.int.
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The High Representative should issue comprehensive reports on at least a weekly
basis. These reports should be made available in the languages spoken in Bosnia and
Herzegovina. They should be made available by electronic meanssuch asthe Internet and fax
to ensurethat they are made widely available, both inside and outside the country. The High
Representative should ensure that assessments of the human rights situation are presented
regularly in IFOR or other pressbriefings.

Eachcivilian body involved inimplementingthepeaceagr eement should issuefrequent,
comprehensive public reports concer ning human rights protection and promotion in the same
manner.

IV.INCREASING THE BUDGET FOR HUMAN RIGHTSIMPLEMENTATION

“Itisof great importance that funding be addressed by the international community as
soon as possible. The different civilian implementation efforts this year will be very
much cheaper than the military implementation efforts and they are key to the success
of the overall implementation of which the military are just a part. The Governments
that generously have funded the military implementation efforts must ensure that the
investment isnot lost at the end of the year by a failure to fund the less costly economic,
political and humanitarian efforts.”

Report of theHigh Representativefor thetheimplementation of the Bosnian peace
agreement to the Secretary General of the United Nations, 13 March 1996

The peace agreement is largely silent on the question of how the civilian human rights implementation
activities are to be funded. It does provide that certain activities are to be paid for by the parties, such
as the Office of Ombudsperson and the Human Rights Chamber of the Human Rights Commission and
the Property Commission. The parties, however, after four years of conflict and widespread devastation,
are not likely to be in a position to pay more than a fraction of this amount. On 18 October 1995,
Amnesty Internationa urged that the peace agreement provide for adequate resources to implement the
humanrights guarantees.*®” Thefailureto spell out in the peace agreement how the costs of human rights
implementation will be met has led to confusion about how these costs will be alocated and delays in
funding. Moreover, the High Representative, who chairsthe Steering Board of the Peace |mplementation
Council, thekey politica body, has not made public statements spelling out the amount needed or proposed
a human rights implementation budget. These factors in turn have contributed to delays in deployment
of personnd and difficultiesin locating qualified personnd. What little information thereis available about
funding of international human rights activities suggests that the amounts available are tiny in comparison
to the funding alocated to military implementation and to economic reconstruction and slower to be
provided.

187 The challenge for the OSCE in Bosnia and Herzegovina, supra, note 1, at 1-4.
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Some of the human rights monitoring and implementation bodies are funded indirectly, through
the use of seconded government personnel whose salaries continue to be paid by the governments.
Although this has kept the direct costs of the operations down, it has led to other problems discussed in
the following section. Moreover, some governments have not yet made the necessary arrangements to
transfer promised seconded personnel.

As of the beginning of June 1996, nearly six months after the peace agreement was initialed in
Dayton, there was till no clear, publicly available budget - or even budget proposd - covering dl civilian
humanrights operations. It isextremely difficult to obtain a coherent picture of the total amount of money
requested for human rights implementation activities, the amount authorized or the amount actualy
received by each body. Many states and independent observers are concerned that the huge needs for
physical reconstruction appear to be overshadowing the equally pressing need to provide effective human
rights protection, both in the short- and long-term.

Problems in obtaining funds for human rights implementation have been compounded because
each of the intergovernmental organizations involved (UN, OSCE, Council of Europe, EU, €tc.) has a
different membership and because of the complexity of the civilian implementation operations (see Annex
Il to this paper), it is difficult for donor states and organizations to determine how best to alocate their
donations. None of the government meetings so far concerning budgets have adequately addressed human
rights funding. The report of the first donors meeting in Brussels from 20 to 21 December 1996 did not
contain a reconstruction program budget or indicate what portion would involve funding for human rights
protection or promotion.**® A priority reconstruction program was drawn up following ajoint mission by
international financia indtitutions, including the World Bank, European Commission, International
Monetary Fund (IMF), European Bank for Reconstruction and Development (EBRD) and USAID, which
amounted to $5.1 hillion. Approximately $600 million was pledged for part of 1996. It was agreed that
further aid donors' meetingswould be needed to addressafour-year reconstruction program (1996-1999).
The Second Donors Conference on Reconstruction of Bosnia and Herzegovina from 12 to 13 April in
Brussals resulted in pledges of $1,282,000,000 for 1996. Apparently, only a small portion of this will go
to human rights implementation, but exact figures are not known. 1n addition, aUN revised consolidated
apped was launched on 1 March 1996 to raise $823.2 million to cover the financia requirements of all
UN ingtitutions in former Yugodavia, but it is not known how much of this applies to human rights
implementation of the peace agreement. Although there is no single budget covering al civilian human
rights implementation, the following is known.

Funding for the High Representative. The High Representative's own funding has been
problematic. On 14 March 1996, he Stated:

“The practical problems associated with the setting up an organization from scratch have been
considerable. | was able to benefit from the resources of the International Conference on the
Former Yugodavia during the first few weeks, without which the task would not have been
possible. . .. In spite of the commitment at the Peace |mplementation Conference held in London,

Chairman’s Conclusions, First Meeting of Donors on the Reconstruction of Bosnia-Herzegovina,
Brussels, 20-21 December 1995 (21 December 1995).
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the Governments represented on my Steering Board have not yet been ableto agree on afunding
key for the expenses of the High Representative. | have been able to initiate operations thanks
only to support from the European Union, which was later supplemented by a grant from the
Government of Japan. | hope that the members of the Steering Board will agree urgently on a
funding key as well as endorsing my estimates for operations. Unless this happens very soon |
shall not be able to fulfil the tasks assigned to me.”1*°

Attempts by Amnesty Internationa to obtain a copy of the High Representative' s own budget from the
Brussels office have been unsucessful and it is not known if these problems have been satisfactorily
resolved.

Funding for human rights monitors. The total budget for human rights monitors is not known,
but given the limited numbers of such monitors, it appears to be wholly inadequate. The total budget for
the UN Centre for Human Rights in Bosnia and Herzegovina for one year is $6,475,000. The limited
information available to Amnesty International suggests that approximately $760,000 covers training for
IPTF and $5,712,000 covers advisers to the High Representative and observers. The total budget was
based on a projected 52 people in the field: 25 professionals and therest UN Volunteers. The money for
traning has come from the reserve of the High Commissioner’s Voluntary Fund for Technica
Cooperation, which means that this part of the operation is fully funded for the moment. The funding of
advisers and observersis entirely dependent on donations. As of the beginning of June 1996, enough had
been contributed to keep thefield offices at their current level of approximately 10 Human Rights Officers
until Augugt, but funding after that dateis not assured. The cost of the 1721 CIVPOL s authorized for the
IPTF is not known, but since most of the personnel are seconded by governments, the direct outlay by
the UN Department of Peace-keeping Operations may be limited. The General Assembly approved
interim funding for the UNMIBH from 1 January to 31 May 1996 of $!4 million gross ($13,780,300 net),
but the amounts allocated to IPTF and to the Civil Affairs Officers are not known.

The budgets of the EU Administration of Mostar (32,000,000 ECU, which is approximately
$39,595,320), only asmall proportion of which involves human rights implementation, and the ECMM are
part of the regular EU budget. It has not been possible, however, to obtain the current budget for the
ECMM. Thereis no publicly available breskdown of the budget of the OSCE Mission in Bosnia and
Herzegovina, but its budget for al activities (arms control and confidence building measures, election
preparations and human rights monitoring) in 1996 is $24.5 million. The OSCE Mission has not provided
a breskdown of how much of the budget will be alocated to human rights, but, as indicated below in
Section V.B, much of thework of the human rights monitors will focus on election related issues. At the
end of May 1996, the OSCE Mission informed Amnesty Internationa that the budget for conducting the
election was now increased to $47,000,000, but it was not clear if this was in addition to the regular
budget.

1% Report of the High Representative, UN Doc. §/1996/190, paras 7-8.
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In contrast, the United States contribution for 1996 to IFOR is about $2 hillion.**° The High
Commissioner has stated that “the peace force now in the former Yugodavia has a price of $5 hillion,
while the United Nations' human rights offices in the region are struggling to find $6 million for a sngle
year” .141

Funding for national institutions. More is known about the budget for national ingtitutions
which will play an important role in human rights implementation, but this budget appears to be wholly
inadequate to meet the challenge. Moreover, the peace agreement provides that some of the national
indtitutions are to be funded by Bosnia and Herzegovinaor by the parties, but nationa authorities may not
have sufficient funds to do this properly.24? As of mid-April 1996, the Council of Europe had estimated
the annual cost of the establishment and functioning of the Human Rights Commission is 6.9 million DM
(approximately $10.5 million), of which 3.6 million DM (approximately $5.5) is for the Human Rights
Chamber. As of May 1996, the Ombudsperson appointed by the OSCE had not estimated the cost to
establish and run her office, so it is not clear whether funds received so far will be adequate. As of 19
March 1996, Switzerland and Denmark had each contributed $1 million to the Human Rights Commission.
As of the beginning of June 1996, the Property Commission reported had been alocated $1 million from
avariety of sources for six months, but is was not clear whether this money had been received by the
beginning of June and it appears to be wholly insufficient for its tasks (see Section 1X.B below). The
Council of Europe has estimated that the cost of other programs to in the fields of human rights, legal
reform and democratic ingtitution building would amount to approximately $5 million, but it is not clear
whether thisislimited to 1996.24% To cover these needs, the Chairman of the Committee of Ministers of
the Council of Europe, the Chairman-in-Office of the OSCE and the High Representative signed ajoint
appeal on 30 January 1996 asking for voluntary contributions of approximately $24.5 million to be
transferredto the OSCE Voluntary Fund. On 25 April 1996, the Parliamentary Assembly urged member
states to contribute to the fund, but it is not known how much has been received. As of the beginning of
June 1996, no estimates were available of the costs of the establishment and functioning of the
Congtitutional Court of Bosnia and Herzegovina to be established after the elections or the Federation’s
Human Rights Court. As indicated above, $47 million is to be allocated to the Provisional Election

140 BASIC Paper 15, Implementing Dayton: Arms control and intelligence in former Yugodavia, 11
March 1996, at 1.

141 Address by José Ayala-Lasso, United Nations High Commissioner for Human Rights to the
Commencement Class of 1996 of the Columbia School of International and Public Affairs, 14 May 1966 -
New York City, &t 6.

142 Sglaries and expenses of the Human Rights Commission areto * be determined jointly by the Parties
and shall be borne by Bosnia and Herzegovina. The salaries shall be fully adequate to implement the
Commission’s mandate. General Framework Agreement, Annex 6, Art. 111 (2). Incontrast, thesalariesand
expenses of the Property Commission and its staff are to “be determined jointly by the Parties and shall
be borne equally by the Parties”. Id., Annex 7, Art. X (2). The peace agreement is silent on the funding
of the Provisional Election Commission.

143 This account of the budget is based on theNote by Mr Bloetzer on the visit to Sarajevo, Mostar,
BanjaLukaand Belgrade (8-11 April 1996), Council of Europe, Parl. Ass. Doc. 7509 Addendum, Annexes
13
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Commission to conduct the election, but it isnot clear to what extent this overlaps with the regular OSCE
Mission budget, which includes human rights monitoring.

Funding for the Tribunal. The Tribuna has been plagued sinceitsinception by inadequate and
short-termfunding. The UN General Assembly on 11 April 1996 in Resolution 50/212B gpproved athree-
month interim funding from 1 April to 30 June 1996 of $8.6 million gross ($7.6 million net) for the Tribund,
dightly more than was requested, but, the amount approved only represented an interim short-term
solution. The UN Controller, Yukio Takasu, has said that it was significantly short of what would be
needed to maintain the Tribunal. The Secretary-General stated in hisreport on financing the Tribunal that
it would need $40.8 million for 1996 (including the funding for the first three months of 1996).144 The
Advisory Committee on Adminstrative and Budgetary Questions (ACABQ) recommended that the
General Assembly appropriate $32.9 million net, in addition to the $7.6 net interim funding aready
approved, for 1996 or dightly less than the Secretary-General had recommended. On 3 June 1996, the
Fifth Committee of the General Assembly approved a draft resolution for adoption by the General
Assembly appropriating $31,070,572 gross ($27,793,122 net) for the period from April to December 1996,
or significantly less than recommended by the ACABQ.1#

Funding for exhumations. The cost of exhuming al grave siteswherethe " disappeared” and
“missing” persons may be buried will be considerable. The cost of the intial program to set up a self-
sufficient exhumation and identification program has been estimated by the Expert on missing personsto
be $6,120,000, covering start-up costs, compiling ante-mortem data on 8,000 persons, exhuming 1,000
bodies, re-burial and security, excluding a wide variety of expenses met by donations from various
organizations (see Section VIII below). Thisinitia project, however, will address only atiny fraction of
the total number of cases. Once established, it can cost more than $1,000 to exhume a body, excluding
the costs of re-buriad and some other costs. Apart from funding for a limited number of Tribunal
exhumations necessary to prepare indictiments and to prosecute cases, however,the international
community had not allocated any funds for this essential task as of 1 June 1996. Instead, the UN
Commission on Human Rights has|eft it to the Expert on missing personsto lobby states to contribute to
avoluntary fund administered by the High Commissioner (see discussion in Section VIII below).

Human rights protection and promotion are essential components of reconstruction of Bosniaand
Herzegovina. Without an effective system of human rights protection and promotion in place to help end
the cycle of human rights violations, it is unlikely that economic reconstruction - no matter how well
funded- can succeed. The costs of such human rights programs are small in comparison to thetotal costs
of reconstruction, but they must be adequately funded. None of the civilian human rights activities can
function effectively without adequately trained, experienced staff, logisticd facilities enabling rapid travel
throughout the country, modern equipment and long-term stable funding permitting proper planning.

Recommendations:

1 UN. Doc. A/C.5/50/41.

145 “ Fifth Committee recommends appropriation of $63.6 million for criminal tribunals, $1.4 billion for
peace-keeping”, 3June 1996, UN Doc. GA/AB/3081; Draft resol ution submitted by the Chairmanfollowing
informal consultations, 29 May 1996, UN Doc. A/C.5/50/L.62.
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The High Representative, aschair of the Steering Board of the Peace | mplementation
Council, should develop a comprehensive budget which is adequatefor thetasks covering all
civilian human rights activities as a matter of priority, in consultation with non-gover nmental
organizations and in conjunction with the development of a coor dinated plan of action for such
activities.

The High Representative should press governments, both through the Peace
Implementation Council and publicly, to pledge and contribute the necessary funds without
delay.

Governments should pledge and contribute the necessary funds without delay.

V. INCREASING THE NUMBER AND EFFECTIVENESS OF HUMAN RIGHTS
MONITORS

“ Effectiveimplementation of the human rightsaspectsof the peace agreement depends
on the active participation of a broad range of organisations, some of which will work
exclusively in the human rights field and others which have roles that directly involve
human rights issues. For many of the important aspects of the agreement, such as
return of refugees and holding of elections, establishment of effective mechanisms to
monitor human rights and redress human rights violations is essential.”

Statement by the Office of the High Representative, 4 March 1996

The partiesto the peace agreement failed to provide for the establishment of asingle, unified, well-trained
and experienced civilian human rights monitoring operation with aclear mandate and budget and sufficient
staff to monitor, report and act effectively on human rights violations.¢  In addition, the international
community hasfailed to provide the funding, staff and equipment needed to meet the immense challenges
ahead. Thesefailures have left the High Representative with the unenviable task of trying to coordinate
a fragmented series of largely ad hoc human rights monitoring operations with wholly inadequate
resources and empty promises of support by states. In the light of these constraints in the peace
agreement, the priorities for strengthening human rights monitoring are:

- developing an action program and budget, in consultation with non-governmental organizations,

The High Commissioner had proposed a monitoring operation to be run by the UN Centre for Human
Rights in October 1995 before the peace agreement was initialled. Others suggested that human rights
monitors should be part of an operation administered by the UN Department of Peace-keeping Operations.
On 18 October 1995, after it had become clear that the OSCE would play a major role in human rights
monitoring, Amnesty International stated, “it will be essential for the OSCE to develop ajoint operation
with the UN, perhaps under the supervision of the UN High Commissioner for Human Rights, and other
intergovernmental organizations, with aclear division of responsibilities.” The challenge for the OSCE
in Bosnia and Herzegovina, supra, note 1, at 2.
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- improving the coordination of monitoring operationsby &l the various organizationsinvol ved; and

- ensuring that a much larger number of monitors are deployed and that they are experienced in
human rights monitoring, properly trained and rapidly deployed.

Thiswill require strong political leadership by the High Representative, as chair of the Steering
Board of the Peace Implementation Council, of the civilian implementation operations and aggressive
public advocacy to obtain the necessary international support for human rights monitoring, reporting and
action. Asof the beginning of June 1996, no clear action program and budget had been developed which
included al human rights monitors. Observers expressed concern about problems in coordination of the
limited number of human rights monitors, the uneven levels of experience, inadequate training programs
for some of the monitors and the dow deployment of monitors. Moreover, as described in the previous
section, the High Representative had only received half-hearted or empty promisesfrom theinternational
community of funding for civilian implementation, including unspecified amounts for human rights
monitoring.

A. The human rights situation

The conflict in Bosnia and Herzegovina has seenthe most serious abuses of human rights perpetrated in
Europe since the Second World War. Deliberate and arbitrary killings, deliberate targeting of civiliansby
artillery, mortar and sniper fire, abduction and detention of civilians without charge or trid, rape and other
torture and ill-treatment, “ disappearances’ and “missing” and theforcible expulsion of civilian populations
have been perpetrated by al sides, athough the majority of abuses have been perpetrated by Bosnian
Serb forces and those working aongside them. The abuses were frequently perpetrated in systematic
patterns associated with policies amed a eiminating or significantly reducing minority populationsinthe
targeted areas. The year 1995 saw some of the worst abuses of the conflict as Bosnian Serb forces
overran the Srebrenica enclave leaving some 8,000 Mudim civilians“missing”, most of whom are feared
to have been deliberately and arbitrarily killed. At least 20,000 Mudlims and Croats fled or wereforcibly
expelled from Bosnian Serb-controlled areas of northwest Bosnia as new waves of abuses were
perpetrated there. Bosnian Mudim and Croat forces also took control of large areas of territory in
western Bosnia. Access to international observers was restricted but there was some evidence that
abuses were committed against Serbs in these areas.

Continuing human rights violations since the cease-fire. There has been a marked change
in the situation since the introduction of an effective comprehensive cease-fire in October 1995 and the
signing of the peace agreement in Dayton. However, human rights abuses have not ceased completely
nor have the conditions in which further serious abuses could be perpetrated. Although the peace
agreement required the release of al combatants and civilians detained in connection with the conflict,
not al those believed to be in detention at the time of the signing of the agreement have been released.
Furthermore, a number of prisoners have been detained without charge or trial since the agreement. For
example, Hidgjet DeliE, aBosnian Muslim photojournalist, was detained without charge or tria by Bosnian
Serb authorities from 8 February to 25 March 1996, when he was exchanged for a Bosnian Serb
journalist. Although he was accused of espionage, Amnesty International considered him to be aprisoner
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of conscience, detained solely on account of hisnationality.*4” Others who have been detained sincethe
peace agreement remained in detention as of the beginning of June 1996.

Although the peace agreement focuses on the conflict between the Bosnian Serbs forces on one
Sde and the forces of the Bosnian- (Muslim-) Croat Federation on the other, considerable tension exists
between the Croat and Mudlim authoritiesin many parts of the Federation. Recent abusesin this context
indude the detention without charge or tria of three men of Arab or mixed Bosnian Mudim-Arab
background by Bosnian Croat forces in Kisdljak in February. The men were gill in detention as of the
end of May. Separate agreements reached at governmental meetings aimed at solving the problems in
implementing the agreement establishing the Federation signed at Dayton and the peace agreement have
had only limited effect in reducing tensions.

Recent reports of violence are a so not restricted to confrontati ons between members of different
nationalities. The new political situation a so give rise to confrontations between political rivals. In March
1996 members of the opposition Socidist Party of the Republika Srpska alleged that they have been
subject to physical attacks in which the Bosnian Serb police were involved.

There are dso reports of other incidents throughout Bosniaand Herzegovinain which individuas
have been exposed to violence or the threat of it. In many cases, it is difficult to establish whether the
perpetrators were civilians, police or soldiers. However, as has frequently been the case in the past in
Bosnia and Herzegovina, the circumstances in many instances point to the various authorities at least
condoning the acts, for example where police have been seen to stand by while violent or provocative acts
have been perpetrated. For example, in one incident in April 1996, Federa police stood by as a hogtile
crowd in Sargjevo surrounded a Belgrade-registered car containing the defence lawyer for a Bosnian
Serb army officer detained by the Bosnian Government. The occupants were reportedly protected from
violence only by the chance presence of IFOR soldiers.

In April and May 1996, a series of incidents was reported in the TedliE area in the Republika
Srpskainwhich Muslimsremaining in the areawere subjected to severe harassment and were effectively
forcibly expelled in a manner similar to that practiced in Bosnian Serb-controlled northwest Bosnia
between spring 1992 and summer 1995. There were cases of armed men breaking into houses and
threatening the occupants. 1n one case the persons involved attempted to rape awoman; in another, an
elderly woman was reportedly beaten and kicked and left unconscious. Grenades were let off outside
houses in other cases. Although the persons involved were dressed in civilian clothes, when the victims
daredto report the incidentsto the police, no action was taken to protect them or investigate the incidents.
The incidents were accompanied by threatsto leave the areaand similar callsfor Mudimsto leave which
were broadcast on the radio. As a result of the incidents or the fear of similar incidents, up to 600
Mudims are reported to have sought to leave and crossinto Federation territory. They were madeto pay
10 DM (approximately $15) to obtain permission to do so. IPTF officersin the area reportedly did not
accurately assess the extent of the problems at the time.

147 Amnesty International, Bosnia-Her zegovina: Hidajet DeliE: Prisoner of Conscience (Al Index: EUR
63/07/96).
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Attacks on returning refugees and displaced persons. Although the removal of restrictions
on the freedom of movement is one of the central principles of the peace agreement, reports of violence
have frequently surrounded attempts by displaced persons to visit or return to their homes in areas
controlled by another nationdity. Many visits or attempts to return, mainly those in which smal groups
of Mudims into Bosnian Serb-controlled areas, have taken place peacefully. However, some people
travelling in small groups have been exposed to abuses. For example, on 29 March 1996 a Croatian
Catholic priest was allegedly beaten up by Bosnian Serb police near Grada0ac after trying to gain access
to a church to prepare for Easter.

Larger scale attemptsto cross both entity boundaries have on several occasionsresulted inviolent
confrontations with the loca population. 1nsome cases, political leaders on the different sides appeared
to have encouraged civilians to seek confrontation. For example, on 22 April 1996, a group of Mudim
displaced persons (reportedly including plainclothes police among the leaders) attempted to reach their
homes in the Bosnian Serb-controlled Doboj area. Counter- demonstrations, reportedly led by Bosnian
Serb police met the group and IFOR soldiersfired into the air to separate them and prevent confrontation.
On 24 April 1996, a group of displaced Bosnian Serbs, who wished to visit their homes in Glamo0
(apparently without any involvement of the Bosnian Serb authorities), had to give up their attempt after
the Bosnian Croat authorities controlling the town refused to guarantee their security. On 28 April 1996,
acrowd of gpproximately 60 Bosnian Serbs waving cudgels, metal bars, axes and a flag blocked about
150 Bosnian Mudimsin three buses escorted by the IPTF who were trying to visit their homes on the
road to TediE in northern Bosnia. An IFOR unit with at least 14 armoured personnel carriers refused
IPTF’ s request to help in escorting the visit, which had been approved by Bosnian Serb officiasin TedliE,
despite IFOR’ s obligations under the peace agreement to “prevent interference with the movement of
civilian populations, refugees, and displaced persons, and to respond gppropriately to deliberate violence
to life and person”.1*® This incident was one of a series of incidents where IFOR refused to help or
actualy fired shots to prevent refugees from returning to their homes in the Republika Srpska.

Despite the imposition by IFOR of restrictions on movements in some areas to prevent further
confrontations, a group of Mudims went to the Bosnian Serb-controlled village of §eninanear Doboj on
29 April to visit Mudlim graves on the occasion of a Mudim festival. An attack by Bosnian Serbs
followed in the village in which two Mudlim men were shot dead by armed Serbs and other Mudims
injured when they fled into a minefield. Also on 29 April 1996, several hundred Bosnian Mudims
attempting to visit the graves of relatives in the now predominantly Serbian town of Trnovo, about 30
kilometers south of Sargjevo were turned back when elderly Bosnian Serbs stoned their buses and then
beat the passengerswith shovelsand sticks, despite reported attemptsto restrain the attackers by Bosnian
Serb police. Fifteen people were reportedly hurt and one died in KoSevo hospitd in Sargevo that day.
A French unit of IFOR stood by and refused to protect them.*° On 2 June 1996, locd Bosnian Serbs

18 General Framework Agreement, Annex 1-A, Art. VI (3) (d). Theaccount of theincident near TesliE
is based in part on articles by Emma Daly, “Refugee mobs shake the pillars of Dayton peace deal”, The
Independent, 29 April 1996, at 11, and by Stacy Sullivan, “Armed Serb mob bars the way to Muslim
visitors’, The Times, 29 April 1996, at 9.

19 The account of thisincident is based partly on an article by Stacey Sullivan, “ Serb Mobskill three
Muslims’, The Independent, 30 April 1996, at 10.
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stoned two buses carrying Muslims who were attempting to visit their homesin Poto0ani in the Republika
Srpska. UNHCR reported that on 3 June 1996, Bosnian Serbs were reported to have stoned buses and
blocked Bosnian Croat refugees attempting to return to homes in TesliE and Bosnian Muslim refugees
attempting to return to nearby villages.!>°

In addition, the return of displaced persons and refugees will aso inevitably result in
confrontations over the occupation of individua properties as origina owners and tenants try to reclaim
their accommaodation which may have been taken over by other displaced persons or those who have
movedin after leaving their own damaged or inferior accommodation. Membersof minoritieswill be most
at risk of being attacked. In casesof illegal evictions, such as some cases of Muslims and Serbs evicted
from property in the part of Mostar contolled by Bosnian Croats, the evictions may amount in effect to
forcible expulsions as the members of the minorities are likely not to be able to get support in obtaining
new accommodation and physical security in the immediate area and may have to cross to a
predominantly Mudlim or Serb area.

Itislikely that tension will risethroughout Bosniaand Herzegovinain the summer if electionstake
place in September. Some commentators have suggested that the attacks which occurred during
confrontations between Mudlim displaced persons and Serbsin April werein part due to encouragement
by the Mudiim Party of Democratic Action (SDA) for its own political purposes.

Amnesty Internationa believes that the international personnel in Bosnia and Herzegovina must
take immediate steps to ensure that attacks in such situations do not take place again. IFOR has clear
obligations under the peace agreement regarding the protection of civiliansand it is clearly ingppropriate
for IFOR personnel to do nothing to intervene in situations where their intervention could prevent these
violent attacks. Of course, the duty to maintain law and order falls primarily on the various domestic law
enforcement bodies in Bosnia and Herzegovina, working in close cooperation with the IPTF. However,
in some of the attacks described above, police from these bodies were either unable or unwilling to protect
those threatened with or subjected to violence.

Spontaneous attemptsto return home, in the absence of assurances concerning safety and without
the endorsement of the appropriate international bodies, create particular difficulties. On the one hand,
those attempting to return are only trying to exercise a fundamenta right - a right reaffirmed and
guaranteed in the peace agreement. On the other hand, when it is clear that the local authorities in the
area to which they wish to return cannot or will not guarantee their safety and security, it may indeed be
appropriate for IFOR and other international bodies to advise against return pending the devel opment of
an effective plan to ensure their return with guarantees for their continued safety. The international
community should, as a matter of priority, develop such plans, in close consultation with loca authorities
and local and international non-governmental organizations so that the plans can be implemented
effectively and ensure safety.

1% Owen Bennett Jones and Julian Borger, “US insists that Bosnia election must go ahead”, The
Guardian, 3 June 1996, at 2 (based on Reuters report).
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Amnesty International believesthat IFOR, the IPTF and other relevant parties should asamatter
of priority agree clear guidelines that assign responsibility for the prevention of such violent attacks.*>!
Until the domestic law enforcement bodies are in a position to be both able and willing effectively to
performthe required law enforcement functions, internationa personnel must do so.1%2 Moreover, insofar
as the attacks are linked to authorities not fulfilling their obligations under the peace agreement to alow
refugees and displaced persons to return home with adequate assurances concerning their safety, much
more pressure must be brought to bear on the parties to respect and ensure the right to return.

B. The human rights monitoring operations

The civilian human rights monitoring operations got off to adow start. Although the Security Council had
approved the designation of the High Representative on 15 December 1995, he did not arrive in Sargjevo
until early January. He stated that by the time he had arrived |FOR had taken over al buildings, vehicles
and equipment previoudy used by UNPROFOR and that he had not received sufficient funds to rent or
purchase other buildings, vehicles or equipment. Staffing of the OSCE and IPTF missions was delayed
by the lack of funding and the requirement that staff be selected on the basis of nationality as well as by
merit. In the first few months, each organization involved in monitoring had different concepts of what
was required, there were no clear guidelines on what rights would be monitored, each used different
report formats and reported to different bodies and each responded differently to violations. Most
monitors were in Sargjevo, as aresult of logistical problems or lack of training which would permit them
to be sent to other parts of the country. By the beginning of June 1996, nearly six months after the High
Representative had taken up his post, his office had not yet published abudget or plan of action for human
rights monitoring throughout the country. This report focuses on the structura problems of the human
rightsmonitoring operation. An Amnesty International mission went to Bosniaand Herzegovinaon 2 June
1996, which will examine the effectiveness of human rights monitoring in practice.

Therole of the High Representative. Asrecommended by the Lancaster House conference
on 9 December 1995, the High Representative has set up a Human Rights Task For ce, conggting of
the intergovernmenta organizations involved in civilianimplementation, to coordinate the activities of the
various civilian organizations involved in human rights implementation of the peace agreement. At first,
the Human Rights Task Force met once a week with non-governmental organizations, usualy in the
Office of the High Representative in Sargjevo, but occasionaly in the Brussels office of the High
Representative. It now meets roughly once a month. It published minutes of its meeting on 8 March

51 |FOR has recently reported that it has defused tensions in cross border visits by acting jointly with
civilian agencies and that it, the Office of the High Representative, UNHCR and the IPTF “agreed on a
common policy to reduce the risk of civil disturbances resulting from visits across the Inter-Entity
Boundary Line, which threaten peace and public order”. Letter dated 22 May 1996 from the Secretary-
General of theNorth Atlantic Treaty Organization addressed tothe Secretary-General, UN Doc. S/1996/375,
para. 5. No details about the common policy were given, although the role of the local police was
identified as essential, and the policy does not appear to address the question of providing security for
the permanent return of refugees and displaced persons.

152 When military forces carry out law enforcement functions they must act in strict conformity with
international standards, such asthe UN Code of Conduct for Law Enforcement Officials (Art. 1) and the
UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials (Note).
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1996, but it appears to have published minutes of only one other meeting, which took placein Brussalson
22 February 1996. At itsfirst meeting in Brussals, which opened on 26 January 1996, the Human Rights
Task Force recommended that the High Representative set up an evauation unit “to coordinate daily
human rights monitoring activities and to collect comprehensive information concerning human rights’ on
the situation in Bosniaand Herzegovina*®® In early March 1996, the High Representative establisheda
Human Rights Coordination Centre (origindly this was to be cdled the Joint Human Rights
Implementation Centre) in his Sargjevo officeto fulfill thisobjective. The High Representative anticipates
establishing only a few regiona offices and will rely on other ingtitutions to gather information on the
human rights situation.

Neverthel ess, despite these positive steps, the High Representative, whose responsibilities under
the peace agreement include monitoring its implementation, coordinating the activities of the civilian
organizations implementing it, facilitating the resolution of difficulties in implementation, meeting donors,
reporting to international organizations and providing guidance to the IPTF, has not formulated a detailed
human rights plan of action of effective training, monitoring, reporting and responding to violations, with
timetables and clear divisions of responsihilities for the coming year. Such a plan of action would help
provide clear guidance to al organizations involved in human rights monitoring, make long-term planning
by organizations involved easier, help minimize duplication resulting from overlgpping mandates and
identify gapsin protection. It could aso inspire public confidence that an effective program of human
rights monitoring and reporting was in place and make it easier to persuade donors to provide the
necessary funding. Amnesty International has repeatedly emphasized that “[h]uman rights monitors
should have a clear and specific mandate to engage in ‘active verification’ of human rights violations,
which would include a monitoring, investigatory and correctional role.” 154

The High Representative has indicated on a number of occasions that heis not likely to use the
crude weapon of ending the current suspension of sanctions against the Republika Srpska or the Federal
Republic of Yugodavia (Serbia and Montenegro) in response to continuing human rights violations and
failuretoimplement fully the peace agreement. For example, his spokesperson, Michad Maclay, hassaid,
“Mr Bildt’ sview isthat thereis a danger that imposing sanctions would be running up the white flag and
admitting that partition is inevitable. . . . The aternative is patience and pressure through the sorts of
negotiations which are now under way.” 1%

The UN High Commissioner has offered to deploy on-site experts to assist the High
Representative and Human Rights Task Force to address

Fact sheet issued by the Office of the High Representative, March 1996.
Peace-keeping and human rights, supra, note 1, at 25-26.

185 Kurt Schork, * Separatists gaining the upper hand in Bosnia’, Reuter, REU1708 3 OVR 497, 30 April
1996.

Al Index: EUR 63/14/96 Amnesty International June 1996



45
The international community’s responsibility to ensure human rights 45

“human rights situations which, because of their complexity, require in-depth knowledge and
experience (in areas such asmonitoring, investigations, good officesand confidence building [and]
inditution building)”.1%6

The experts would aso develop “in coordination with the OSCE, IPTF, UNHCR and other civilian
missions consistent methodologies for effective human rights monitoring” and analyze data collected by
monitors.’>” These experts would be available to the High Representative for ad hoc assignments
requiring special human rights expertise and able to travel in the field to provide advice to human rights
monitors.}>® As of the beginning of June 1996, two advisers had been assigned to the Office of the High
Representative. The only other body believed to have to have responded favourably to this offer of
assistance is the IPTF. The High Commissioner’s training programs for the OSCE and the IPTF are
discussed below.

Some observers have voiced concern about the response of the High Representative to human
rights violations in his first few months in office, possibly because of the absence of easily accessible
public and detailed reports on his activities, apart from the 14 March 1996 report to the UN Secretary-
Generd, his remarks and two short status reports to the Vienna International Round Table on 4 March
1996. Although the High Representative worked hard to prevent the exodus of Bosnian Serbs from the
Sargjevo suburbs, he does not appear to have publicly criticized IFOR for facilitating the exodus from
Sargjevo when it permitted Serbian armed forces in civilian clothes to bring in army trucks to evacuate
cvilians. The High Representative has stated that “[t]heir departure from the Sargjevo suburbs is a
tragedy, and there is no doubt that it has damaged our efforts to establish a unified, multi-ethnic Bosnia
and Herzegovina’ **° but he is not known to have announced a program designed to encourage them to
return.

The High Commissioner and training of human rights monitors. In addition to making
available human rights experts to the High Representative (see above) and human rights monitorsto the
Special Rapporteur ontheformer Y ugod avia(see below), the High Commissioner hasestablished through
the Centrefor Human Rightstwo training programsfor human rights monitorsin Bosniaand Herzegovina,
one for the IPTF and the other for OSCE Mission human rights monitors. The training program for the
IPTF has two components. The first isthe provision of four-hour human rights briefings to dl incoming
IPTF monitors as part of afour-day induction course organized by the CIVPOL Training Unit in Zagreb
before they are deployed to Bosnia and Herzegovina or to Eastern Siavoniain Croatia. The Centre for
Human Rights has been providing these briefings since January and now hasone person assigned full-time
to do this.

UN High Commissioner for Human Rights, Programof Operationin Bosnia and Herzegovina, Croatia
and the Federal Republic of Yugoslavia, International Round Tablein Vienna, 4-5 March 1996, supra,
note 126, at 78.

Id.
Id.

Introductory Remarks by the High Representative Mr. Carl Bildt, Austrian Federal Ministry for Foreign
Affairs, International Round Table on Human Rightsin Bosnia and Herzegovina, Vienna, March 4 and
51996,supra, note 126 at 18.
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The second component of the Centre for Human Rights training program for IPTF monitors
(including those being sent to Eastern Slavonia) isthe provision of more comprehensive training on human
righs and law enforcement and human rights.26°

The Centre conducted a nine-day coursein Sargievo from 13 to 21 May 1996 for 30 IPTF monitors. At
the end of the course, approximately 15 IPTF monitors were selected to conduct follow-up training
courses for the other IPTF members under the supervision of three trainers supplied by the Centre. The
original proposal to the Human Rights Task Force in January 1996 - at first accepted by the IPTF - was
to train al 1721 authorized CIVPOLSs over a total of six months. As a result of limited resources,
however, the IPTF in May regquested the Centre to revise its program.

The program will now cover 900 IPTF monitors, selected among key groups such as station
commanders, team |leaders, operations officers and human rights liaison officers. The follow-up training
courses, which began at the end of May, will be one-week long and include about 30 IPTF monitors.
They will be conducted at the Regional Headquarters in Sargjevo, Tuzla and Banja Luka, aswell asin
other locations as specified by IPTF and continue until August. The Centre has offered the IPTF to use
the expertise of itstrainersto implement the training program in developing |PTF monitoring procedures.
It has produced a Field Guide for IPTF and UNTAES CIVPOL monitors on Human Rights and Law
Enforcement, which has been made available since January 1996 to al participants in the training
courses. Amnesty International has not yet seen acopy of the Field Guide and, therefore, has not been
able to evaluateit.

The High Commissioner and Centre for Human Rights offered in January 1996 to develop and
provide a second intensive training program on human rights monitoring to all the OSCE Mission human
rights monitors, either before or immediately upon deployment to Bosnia and Herzegovina. As of the
beginning of June 1996, the OSCE had not agreed to the High Commissioner’s proposal. In February
1996, the OSCE requested the High Commissioner to organize athree-day training session at the OSCE
Conflict Prevention Centre in Viennafor agroup of newly recruited monitors who were to be deployed
to Bosniaand Herzegovina. The High Commissioner agreed that the Centre should conduct a three-day
briefing session, but it made clear that it did not believe that thiswas sufficient to provide proper training
and confirmed the Centre's readiness to provide comprehensive training and to adjust it to the specific
tasks of the OSCE Mission, once they had been decided. Staff of the Directorate of Human Rights of
the Council of Europe aso participated in the briefing session. Although the briefing sesson had been
designed for human rights monitors, at the last moment, € ection monitors and personnel assigned to other
functions were included in the session.

180 The UN Crime Prevention and Criminal Justice Division, which developed the United Nations
Criminal Justice Standards for Peace-keeping Police handbook (the Blue Book), which has served as
a basic document for several peace-keeping missions, has been consulted in the development of these
training programs for CIVPOLSs, but it has not been ableto play much of arole, apparently, because of its
limited staff and fundingThe UN Crime Division proposed atraining program for the IPTF CIVPOLswhich
it offered to help implement provided it received funding. SeeContribution of the CrimePreventionand
Criminal Justice Division to the Implementation of Security Council Resolutions 1035 (1995) of 21
December 1995 and 1037 (1996) of 15 January 1996, I nternational Round Table on Human Rightsin
Bosnia and Herzegovina, Vienna4 and 5 March 1995, supra, note 126, at 75-76.

Al Index: EUR 63/14/96 Amnesty International June 1996



47
The international community’s responsibility to ensure human rights 47

At thelnternationa Round Table held in Viennain March 1996, the High Commissioner renewed
his offer based on a second proposd, revised in light of additiona information on the functions of the
OSCE Mission human rights monitors, and indicated that he was prepared to conduct training in March.
At the same time, he provided adraft field guide on human rights monitoring to the OSCE Mission for use
by its monitors. The Council of Europe Directorate of Human Rights also insisted on the need to provide
gppropriate training to the OSCE monitors and expressed its willingness to contribute to any training
program organized by the Centre for Human Rights.

The OSCE Mission rejected the proposal to conduct a course in March and has since suggested
successive dates for the implementation of atraining program by the Centre, but in each case has then
asked for postponements on the ground that there were not a sufficient number of monitorsin place. In
each case, the OSCE Mission suggested training periods of only three days. The OSCE Mission
conducted its own training session for its human rights monitorsin Sargjevo from 15 to 17 March 1996.
The syllabus of this three-day training session suggests that although it covered the various mandates of
the international organizations involved in implementing the peace agreement and an overview of the
political Situation, it did not provide the type of in-depth practica training, including role-playing, in
reporting on human rights violations and responding to them that human rights monitors need to be
effective in a Stuation with continuing grave human rights violations and complex politica issues.

Recently, the OSCE Mission has reportedly contacted the UN Centre for Human Rights,
indicating that it would like the Centre to conduct a four-day workshop on human rights monitoring.
Discussions are reported to be underway between the two bodies and the Centreis reported to bewilling
to conduct such a workshop. It would not take place until mid-June, however, after certification
concerning whether conditions will permit elections to take place. If, as widely expected, the OSCE
certifies that elections may take place, it is probable that the primary responsibilities of the OSCE Mission
human rights monitors would be related to the elections, rather than to other human rights issues.
Moreover, it is understood that the OSCE Mission has proposed that only about half of the workshop
would involve human rights and only those monitors with no human rights background at al would
participate. The other haf of the workshop under this proposal would cover theinternal political Situation
and what other components of the civilian implementation operations are doing.

Special Rapporteur on the former Yugoslavia. The High Commissioner has supplied the
Special Rapporteur on the former Y ugodaviawith nine experienced international human rights monitors
through the field offices of the High Commissioner. This limited staff will not be able to monitor, report
on and respond to human rights violations in more than a fraction of cases, but it will be able to play an
important part in the human rights monitoring operations. The current Specia Rapporteur has indicated
that her mgjor concerns are focused on the future and she will pay particular attention to vulnernable
groups such as children and the elderly. She is considering the possibility of more frequent reports, but
as of 1 June 1996 had issued only two reports since the peace agreement was initialled.

OSCE. The OSCE Mission human rights monitoring operation has been hampered by anumber
of factors. It continuesto have alower priority than the election part of the mandate, financial congtraints,
limited numbers of well-trained, experienced human rights monitors, ow deployment of human rights
monitors and logistical problems. Nevertheless, the OSCE Mission is attempting to cooperate with other
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human rights monitoring operations and has published one-page weekly reports with some brief
information about its activities and it plans to produce topica reports.

William Stuebner, then Senior Deputy for Human Rights of the OSCE Mission explained the
priorities of the OSCE human rights monitors:

“Our human rights monitors, at least until the election, will focus on ‘palitical’ or election-related
rights. association/assembly/expresson. We will aso give priority to freedom of movement,
security (ie. overall security Stuation) and non-discrimination, recognizing that problemsin these
areas have the potential to poison the environment for elections. Focusing our efforts will
increase our effectiveness, and will assist in avoiding needless duplication of other organizations
activities.

We will, of course, attempt to address other serious human rightsissues (ie. other than ‘ election-
related rights’) as they arise.” 16!

A high-level member of the OSCE Mission has indicated that it was originadly hoped that the
mission would deploy up to 500 human rights monitors for Bosniaand Herzegovina, but the number isnow
likely to be no more than 50 human rights monitors out of an OSCE Mission staff of 200-300. The other
150-250 staff would include staff supervising the elections, arms control experts and adminidtrative staff.
As of 20 March 1996, only 21 human rights monitors had arrived, with about 30 more expected to arrive
by the end of April, but as of the beginning of June, only 37 in dl had arrived and the pace of arrivals
declined considerably. To reduce direct costs to the OSCE, it decided to maintain its existing policy of
recruiting staff for missions aimost exclusively from persons seconded by governments, instead of
recruiting most of its monitors from human rights components of international peace-keeping operations
and non-governmental organizations with relevant experience, as the UN has done so successfully. As
a result, according to some sources, only about half of the human rights monitors who had arrived in
Sargjevo at the beginning of March had previous human rights monitoring experience.!®? The situation
has sinceimproved somewhat with more monitors having some human rights background, but it is till not

181 _etter from William Stuebner, Senior Deputy Human Rights, to Amnesty International, 20 March
1996, at 1-2. He has sinceresigned.

182 |n response to arequest by Amnesty International on 13 March 1996 concerning how many of the
human rights monitors had previous human rightsmonitoring experience, thethen Senior Deputy Human
Rights of the OSCE Mission replied:

“Our Human Rights monitors have strong backgrounds. Thegeneral director, Dr. Oskar Lehner,
is alaw professor with experience with the UN mission in Cambodia and with the UNCHR in
Rwanda. About half our monitors have experience in the former Y ugoslavia, including ICRC,
UNHCR, UNCHR, UN Civil Affairs and various NGOs. Many are lawyers or have legal
backgrounds (including 2 judges). We are weighted towards people with extensive field
experience, which is necessary for thistype of mission.”

Id., at 2. It was not clear, however, how many of these people had human rights monitoring experience.
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clear how many had human rights monitoring experience. Monitors arriving since the middle of March
have been sent directly into the field without any human rights monitoring training.

In the light of the lack of sufficient experienced personnel among the OSCE human rights
monitors, it is essential for them to be thoroughly and properly trained as a matter of the utmost urgency.
Amnesty International has emphasized that “[m]onitors should be trained in international human rights
gandards as well as in human rights monitoring, investigation and reporting. They should operate under
clear and consistent guidelines and procedures.”1%3 Unfortunately, as indicated above, such training by
the UN Centre for Human Rights has not yet occurred and it seemsincreasingly unlikely that it will occur
inthe near future. Itisnot clear to what extent negotiationswith UNHCR to conduct training in mid-April
for newly arrived monitors will adequately address this problem.

Thorough and properly designed training isessentia if human rights monitors areto perform their
responsihilities effectively. Indeed, inadequately trained monitors could endanger the lives of detainees,
victims and their families and witnesses.*®* It is aso a matter of concern that the other 150-250 OSCE
Mission personnel who areto operate throughout the country, such asthosewho are supervising el ections,
are not expected to receive any human rights monitoring training. The peace agreement requires the
OSCE to certify that socia conditions, which are mainly respect for certain human rights, are appropriate
for elections to take place. If the certification isto be based solely on the reports of the 37 human rights
monitors there at the beginning of June, the numbers are insufficient and neither they nor the other 150-
250 personnel have the necessary training and experience. Observers have expressed concern that the
OSCE Mission may be making assessments of conditions based on inappropriate methods. For example,
the OSCE Mission hasbrought in politiciansfrom one entity into the other for brief visitsto address groups
to seeif they cando it safely, but these politicians reportedly have usualy been guarded and it isnot clear
how easily they are able to circulate freely during these visits. The national Ombudsperson appointed by
the OSCE probably will not have the resourcesto participate in human rights monitoring or reporting (see
discussion in Section IX.A below).

The Human Rights Division of the OSCE Mission has been operational sincethe end of February
1996. The OSCE Mission headquarters is in Sargevo and has seven saff with human rights
respongihilities, five with overal responghilities and two with responsibiilities for women'sissues. The
other 28 staff with human rights responsibilities are located in five Regional Centersin BanjaLuka, BihaE,
Mostar, Sokolac and Tuzla, with the Sargjevo headquarters acting as the Regional Center for Goradre
and Sargievo. Many of these Regiona Centres will be shared with the ECMM (see below) and a joint
OSCE/ECMM Operations Center for the country is located in the headquarters. Each of the Regiona
Centers will have responsibility for a number of field delegations composed of OSCE human rights
monitors and elections personne and ECMM representatives. In addition to human rights monitoring,

Peace-keeping and human rights, supra, note 1, at 25.

184 Working Group | at the Vienna International Round Table concluded: “Training of human rights
monitors isessential and training courses must be comprehensive. Failureto dedicaatethetimenecessary
to training will not only decrease the efficacy of monitoring efforts but could endanger lives.]”
International Round Table on Human Rights in Bosnia and Her zegovina, Vienna, 4 and 5 March 1996,
supra, note 126, at 30.
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human rights officers have been asked to support and encourage loca human rights organizations,
especidly in Banja Luka and Mostar, and to assist the Ombudsperson. Current priorities for these
personnel include implementing ademocratization plan, monitoring freedom of movement, association and
expression, monitoring discrimination, investigation of and action on reported human rights violations,
support for local non-governmenta organizations and supporting the election effort. The OSCE Mission
has not, however, published a human rights plan of action so it is difficult to determine the exact nature
of the activitiescarried out or the relative importance of each. Support for the elections seemsto continue
to have priority over human rights monitoring. Moreover, it isamatter of concern that the OSCE Office
of Demoacratic Ingtitutions and Human Rights (ODIHR) in Warsaw, which hasthe primary responsibility
for OSCE human rights activities, appears to have played a very limited role in the development and
implementation of the human rights responsibilities of the OSCE Mission. Thislimited roleisunfortunate
because ODIHR has substantial experience in developing human rights components of other OSCE
missions and has established the three Federation Ombudspersons in Sargjevo.

OSCE Mission Guidelinesfor weekly reporting by field delegationsto the Regional Centersexist,
but these do not spell out procedures for monitoring, investigating and reporting on individua cases of
humanrightsviolations. They smply list particular rights which should be monitored and state that “[t]he
aim of reporting isto present a clear and precise picture of the human rights Situation in your area. We
understand that your time pressures and do not expect (or want) long reports.” Moreover, the Guidelines
do not state how to interview rape victims, how to observe trids, how to visit a place of detention, what
to do if someone aleges torture, what to do if adead body is found and what to do if someone indicates
that he or she has been threatened.

The OSCE Mission now publishes very brief, one-page weekly reports on its activities, OSCE
at a glancethisweek, only some of which involve human right monitoring, and occasiona pressreleases.
These weekly reports do not give many details about human rights violations, however. 1n addition, the
OSCE Mission had planned to publish areport on 15 April concerning eviction from houses and respect
for property rights and reports on 30 April and 15 June regarding respect for “political” rights, including
freedom of speech, the right to assembly and freedom of the press, but these do not appear to have been
published as of the beginning of June 1996. The OSCE Mission has been distributing a report (initialy
weekly, but now every two weeks) to the OSCE Chairman-in-Office, OSCE Secretariat in Vienna, the
High Representative, the ECMM and IFOR. Origindly, it was not sent directly to ODHIR in Warsaw
(athough it may have been transmitted by the Secretariat), to the other civilian components, to the press,
public or non-governmental organizations. Non-governmental organizations which are aware of their
existence were not ableto obtain copies directly from the OSCE Mission until the beginning of June 1996,
when they were made available to such organizations. As of the date of this paper, it has not been
possible to do athorough analysis of the comprehensiveness and accuracy of these reports.

ECMM. As of the beginning of June 1996, the ECMM appeared to have the largest number of
staff with monitoring experience in the country, but they do not monitor human rights exclusively.
According to Ambassador Giorgio Franchetti, the Head of the ECMM, as of 4 March 1996, the ECMM
had 20 monitoring teams of two to three monitors throughout the country which had been redeployed from
Crodtia, in addition to monitors remaining in that country. Teams are designed to have geographic areas
of responsibility which include both entitiesto demonstratetheir impartidity. Inthe past, the monitorswere
largely military officials and diplomats seconded by their governments. Most of the monitors are trained
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and experienced in monitoring a wide range of issues in Croatia, but they do not have extensive training
in human rights monitoring. The ECMM has not accepted the offer by the UN High Commissioner to
have the UN Centre for Human Rights provide human rights training designed for work in Bosnia and
Herzegovina

ECMM monitors report on the economic, political (including issues related to the eections),
military, humanitarian and human rights situation (including issues related to refugees and displaced
persons), but do not investigate cases.!®®> To the extent that they report on human rights violations, they
follow OSCE Mission guidelines (see above). Indeed, they recently agreed to a suggestion by the OSCE
Misson head to be more involved in election activities!®® In marked contrast to the OSCE Mission
reports, whichwereinternal until recently, the bi-weekly ECMM reports covering both Croatiaand Bosnia
and Herzegovina, ECMM Humanitarian Activity Bi-Weekly Report, are widely distributed to
governments, intergovernmental organizations and relevant non-governmental organizations. Thereports
so far consist of abrief introductory summary and reports from ECMM regional offices. These regional
office reports are short (generally a few sentences) factual accounts of statements by others (often
without any evaluation) and information collected by monitors. Although these regiona office reports
rarely contain any in-depth analysis or reports of investigations of reported human rights violations, they
sometimes contain remarkably frank assesments of the situations in their areas of responghility.'” Itis
not known exactly what type of action the ECMM monitors have taken in response to human rights
violations, but one of their main modes of action isto establish confidence building measures as a neutral
party between warring factions in close cooperation with other organizations. Whether this is the best
response to human rights violations remains to be seen.

EU Administration of Mostar. There s little public information about the EU Administration
of Mostar and how it fits into the other human rights monitoring operations. Thisis one of the areas to
be investigated by Amnesty International’s mission to Bosnia and Herzegovinain June 1996.

IPTF and UNMIBH. The UNMIBH, established in February 1996, is headed by Igba Riza,
the Special Representative of the Secretary-General and the Chief of Mission. It consists of three
elements, two of which have human rights responsibilities: the IPTF, the Civil Affairs Office and the Mine
Action Centre, with responsibility for asssting in mine clearance. Asof the beginning of June 1996, there
was only one short public report available on the activities of the UNMIBH. Thus, it is difficult to
determine how the IPTF, has been implementing its mandate under the peace agreement to advise,
monitor and report on law enforcement officials or its program of action.

The account of the ECMM roleisdrawn from the remarks by Ambassador Pardo at the | nternational
Round Tablein Viennaon 4 and 5 March 1996 and the two undated fact sheetsdistributed at that meeting.

166 Weekly report of the Office of Co-ordinator for the International Monitoring of the elections in
BosniaHerzegovina, No. 1, 8 May 1996, at 1.

187 See, for example, ECMM Humanitarian Activity Bi-Weekly Report, No. 19/96, 10-23 May 1996 (“The
human rights situation in BANJA LUKA remains unacceptable’; “ The administrative discrimination
against Serbsisstill ongoing in the suburbs of Sarajeva”).
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Initial deployment of the IPTF hasbeen dow. Asof the beginning of March 1996, only about 324
of 1721 CIVPOLSs had been deployed; the pace picked up in March to about 200 per week arriving in
Sargjevo and as of 9 April, there were about 967 in the country. As 30 May, there were 1398. Most are
police on active duty or retired police seconded by governments. It is not known how many have
CIVPOL experience, but many of the police seconded in the first months were not even professionally
qualified. The Secretary-Genera stated on 29 March 1996 that

“one of the mgor problems encountered in the deployment of civilian police officers is the
availability and professiona suitability of police personnel offered by Member States.
Although the minimum qualifications required - eight years policing experience, ability to
communicate in English and driving skills - have been specified to Governments, the number of
those who failed to meet the criteria and to pass the required e ementary tests upon arrival in
theatre has risen to alarming levels. . . . Precious time has been lost when deployment was
urgently required, and the search for suitable replacements has caused further delay in the full
deployment of the Task Force.”168

Amnesty Internationa has recommended that

“[i]nternationa civilian police monitors must themselves have received adequate preparation and
traning in international human rights and criminal justice standards, and they must be prepared
to exemplify and pass on this training to the national security forces they work with. Police
monitors should provide technica advice on creating or improving crimina justice and
investigation procedures, and they should evaluatae and advise on training programs given to
national security forces.” 16°

These early recruitment problems have now been addressed by having a recruitment team going to the
contributing countries and selecting staff by tests there to avoid the cost of having them come all the way
to Bosnia and Herzegovina and then fly home when they fail the test.

As of the beginning of May, the only training that the CIVPOLSs had received was a one-week
training programin Zagreb with afour-hour introduction to human rights and law enforcement standards,
but the UN Centre for Human Rights has conducted intensive training programsin human rights and law
enforcement standards for CIVPOLSs in the country later in May, who will in turn train others. It is not
clear how many of the IPTF will be lawyerswith experienceintrial observation. The|PTF does not plan
to train national police forces, but hopes that the UN Crime Prevention and Criminal Justice Division

168 Report of the Secretary-General pursuant to Resolution 1035 (1995), 29 March 1996, UN Doc.
$/1996/210 (reissued for technical reasons in a significantly different from from the first version on 21
March 1996), para. 8.

Peace-keeping and human rights, supra, note 1, at 26. On 18 October 1995, Amnesty International
called for “experienced and knowledgeabl e staff in existing international civilian monitoring operations”,
such as the UN CIVPOLs, UNHCR and EU monitors, to “be incorporated into any international civilian
monitoring presence in Boshia and Herzegovina’. The challenge for the OSCE in Boshia and
Herzegovina, supra, note 1, at 3.
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(Crime Division) based in Vienna will be able to undertake this task (see Section 1X.B below).t™
Unfortunately, however, the Crime Division had not received adequate funding or authorization to
undertake this task by the beginning of June.

Amnesty International has recommended that CIVPOLSs “must be prepared to work in close
cooperation with any internationad human rights monitoring component”.*’* It is not known what
coordination arrangementsthe | PTF hasworked out with High Commissioner, Special Rapporteur on the
former Yugodavia, OSCE, ECMM and other human rights monitors. As envisaged in March, the Civil
Affairs component of UNMIBH “is charged with keeping contact with political representatives of the
parties, monitoring and reporting on political, humanitarian and human rightsissues and liaising with local
authorities in this regard, and providing advice on poalitical, human rights and other matters to the police
monitorsin their areas of deployment.” 12 Thereareto be 49 UN Civil Affairs Officersworking with the
IPTF CIVPOLS, but these Civil Affairs Officerswill monitor political and humanitarian issuesaswell as
humanrightsissues. Asof 15 March 1996, 30 of these posts had been filled, but it is not clear how many
had been deployed. The Civil Affairs Officerswill generaly be deployed with the IPTF in three regional
headquarters, 13 district offices and up to eight field offices. The human rights work will be coordinated
by a humanrights officer in the UN Civil Affairs Headquarters. A human rights officer will be assigned
to each of the three regiona headquarters and a member of the Civil Affairs staff will be aliaison with
the Human Rights Coordination Centre. The human rights officers “act as a resource for IPTF in the
field, provide support for IPTF human rights monitoring and reporting activiitiesand . . . advisethe Head
of Civil Affairsand the UN Coordinator on human rightsissues’.*® In addition, the Civil Affairs Officers
in the field are to “report on the human rights situation in their areas and work with local authorities as
necessary on humanrightsissues’.*’* Moreover, the Civil Affairs Officers are to support the IPTF and
provide their good offices for resolving problems among the parties. They aso, in coordination with
UNHCR, “monitor population movements and assess their political implications’, work in coordination
with IFOR civil-military cooperation officers, liaise with other internationa organizations in the field,
monitor political events and trends and prepare assessments for the UNMIBH headquarters, which will
be shared with the High Representative.!”™ Asindicated above, these assessments will be of particular
importance to the High Representative since he anticipates establishing only afew field offices. None
of these assessments has been made public.

170 The UN Crime Division proposed atraining program for the IPTF CIVPOLswhich it offered to help
implement provided it received funding. See Contribution of the CrimePreventionand Criminal Justice
Division to the |mplementation of Security Council Resolutions 1035 (1995) of 21 December 1995 and
1037 (1996) of 15 January 1996, International Round Table on Human Rights in Bosnia and
Herzegovina, Vienna4 and 5 March 1995, supra, note 126, at 75-76.

Peace-keeping and human rights, supra, note 1, at 26.

172 UNMIBH, Statusreport on the UN Mission’ s Human Rights Activities, | nternational Round Table
on Human Rightsin Bosnia and Herzegovina, Vienna, 4 and 5 March 1996, supra, note 126, at 89.

173 Id
174 Id
175 Report of the Secretary-General pursuant to Resolution 1035 (1995), UN Doc. S/1996/210, para. 9.
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It was originally expected that the |PTF mandate will last only about one year, which would not
be likely to be sufficient to carry out a program to rebuild law enforcement forces to act in accordance
with UN standards. The Secretary-Genera has stated that, in his view, the IPTF's mandate “should be
co-terminus with IFOR's. It is unredlistic to envisage a civilian police operation continuing its work
without the framework of security provided by the presence of acredible international military force”.1’®
Amnesty International has emphasized that “[€]ffective international human rights monitoring and
assistance should be continued for as long as necessary, until it is clear that the government concerned
isimplementing international human rights guarantees effectively.”*’” Until the|PTF publishesaprogram
of action and starts issuing frequent, comprehensive public reports about its activities, it will be difficult
to assess how it has been implementing its mandate. Major problems facing any reorganization of the
policeforces are that many of the police have been involved in human rights violations and many soldiers
responsible for grave violations of humanitarian law have joined the police. An effective system of
screening the police will have to be devised.

UNHCR. The UNHCR does not have an express human rights monitoring function, but its
Repatriation Protection Officerswill be monitoring and reporting on the personal security of refugeesand
displaced personswho return, including those who are detained, freedom of movement, return of property
and other human rights of refugees and displaced persons. The UNHCR does not, however, see these
reports as a substitute for human rights monitoring by others. The limitations of UNHCR monitoring and
reporting on human rights violations are discussed below in Section VIILA.

IFOR. Although the peace agreement is silent about the duty of 1FOR to report human rights
violations it observes or learns about, one of the representatives of |FOR at the International Round Table
in Vienna in March 1996 stated that IFOR does report human rights violations it sees to the High
Representative. He provided no details concerning such reporting and whether IFOR investigated reports
of suchviolations or raised them with theloca authorities. Thereisno evidencethat IFOR is conducting
training in human rights or humanitarian law reporting (or in observing the OSCE Code of Conduct) so
that IFOR personnel who see evidence of such violationswill know what to do (see discussion in Section
[1.LA.2 above). IFOR isnot known to have established any ingtitution to monitor potential human rights
and humanitarian law violations by IFOR personnel.

Recommendations:

The High Representative, in consultation with the High Commissioner and other member s of
the Human Rights Task Force and other interested organizations, should develop a human
rights monitoring, reporting and reaction program which ensures effective coordination and
division of responsibility through the Human Rights Coordination Centre of all organizations
carrying out these functions.

178 1d., para. 43.

Amnesty International’s 15-Point Program for Implementing Human Rights in International Peace-
keeping Operations, Point 15.
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The High Representative, as chair of the Steering Board of the Peace | mplementation
Council, and in cooperation with the High Commissioner, should call upon the international
community to provide sufficient numbers of experienced human rights monitorsto cover the
country effectively as soon as possible who will be able to stay until it is clear that the
gover nment isableand willingtoimplement human rightsguar anteeseffectively without human
rights monitoring and assistance.

The High Representative and the High Commissioner should press all organizations
conducting human rights and law enforcement monitoring to ensure that all their personnel
receive adequate training as soon as possible to carry out their duties effectively.

V1. SEARCHING FOR, ARRESTING AND TRANSFERRING SUSPECTS TO THE
TRIBUNAL

“. .. the decisions, orders and requests of the International Tribunal can only be
enforced by others, namely national authorities. Unlike domestic criminal courts, the
Tribunal has no enforcement agencies at its disposal: without the intermediary of
national authorities, it cannot execute arrest warrants; it cannot seize evidentiary
material, it cannot compel witnessesto givetestimony, it cannot search the sceneswhere
crimes have been allegedly committed. For all these purposes, it must turn to State
authorities and request them to take action. Our Tribunal is like a giant who has no
arms and no legs. To walk and work, he needs artificial limbs. These artificial limbs
are the State authorities; without their help the Tribunal cannot operate.”

Address of Antonio Cassese, President of the International Criminal
Tribunal for the former Yugoslavia to the General Assembly of the United
Nations, 7 November 1995

Several of the parties to the peace agreement - and all of the states participating in IFOR - have violated
their obligations under international law to search for those responsible for grave breaches of the Geneva
Conventions and Additional Protocol I. The extent of cooperation with the International Criminal

Tribunal for the former Yugodavia (Tribunal) by IFOR, athough significantly improved since
December 1996, does not appear to be fully adequate. Some of the parties have failed to cooperate fully
with the Tribuna, either by failing to enact the necessary legidation, refusing to permit investigators to
operate without restrictions in their territory or refusing to enforce warrants of arrest or other orders of

the Tribunal. Few other states - and less than half the states contributing personnel to IFOR - have
enacted the necessary legidation permitting their police, prosecution and judicia authoritiesto cooperate
with the Tribunal, such asinterviewing witnesses, gathering other evidence and transferring suspects and
accused to the Tribundl.

A. Theresponsibility of IFOR and I FOR personnel to comply with humanitarian law
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IFOR has an authorized strength of 60,000 and has extensive intelligence gathering

capabilities, including monitoring of radio communications and access to satellite and aeria
reconnaissance data. It operatesat will throughout the country. Under the peace agreement, “1FOR shall
have complete and unimpeded freedom of movement by ground, air, and water throughout Bosnia and
Herzegovind’.1’® IFOR has virtudly plenary authority to do whatever it seesfit to implement the peace
agreement anywhere in Bosnia and Herzegovina. The IFOR Commander

“shdl have the authority, without interference or permission of any Party, to do all that the
Commander judges necessary and proper, including the use of military force, to protect the IFOR
and to carry out the responsibilities listed above in paragraphs 2, 3 and 4 [of Article VI of Annex
1-A], and they shal comply in al respects with the IFOR requirements’.1"®

In addition, the parties agree that

“the IFOR Commander shall have the unimpeded right to observe, monitor, and inspect any
Forces, facility or activity in Bosnia and Herzegovina that the IFOR believes may have military
capability. Therefusal, interference, or denial by any Party of thisright to observe, monitor, and
inspect by the IFOR shall constitute a breach of this Annex and the violating Party shall be
subject to military action by the IFOR, including the use of necessary force to ensure compliance
with this Annex” .18°

Moreover, if these powerswereto proveto beinsufficient, the parties have agreed that the North Atlantic
Council (NATO'spoalitica decision-making body) “may establish additiond duties and responsibilities for
the IFOR inimplementing thisAnnex” 18! |FOR officials have repeatedly statedthat |FOR operates* at
will” throughout the country and on 22 May 1996, US State Department spokesperson Nicholas Burns
stated that |FOR troops are “everywhere” in the country.82

Nevertheless, despite these virtualy unlimited powers, as of the beginning of June 1996, IFOR
was continuing to refuse to search for persons suspected of grave breaches of the Geneva Conventions
of 1949. The US Secretary of State, Warren Christopher, declared following the meeting on 2 June 1996
in Genevathat IFOR would expand its patrols in Bosnia and Herzegovina

“IFOR isnow in aposition to expand its presence throughout all of Bosniato establish a safe and
secure environment for civilian implementation. Our troops will conduct more visible and more

178 General Framework Agreement, Annex 1-A, Art. VI (9) (a). Moreover, the parties have agreed that
“IFOR shall have the right to deploy on either side of the Inter-Entity Boundary line and throughout
Bosniaand Herzegovina®. 1d., Annex 1-A, Art. VI (1).

179 1d., Annex 1-A, Art. VI (5).

180 |, Annex 1-A, Art. VI (6).

181 1d. Annex 1-A, Art. VI (4).

182 Carol Giacomo, “U.S. not pressing early sanctionson Serbia’, Reuters, Rtw 05/22 1916, 22 May 1996,
reprinted by Tribunal Watch.
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proactive patrols throughout the country. Thiswill improve conditions for freedom of movement
and put war criminals at greater risk of apprehension.”8

It is not clear to what extent IFOR’s policy has changed. Lieut. Co. Rick Scott, a US Defense
Department spokesperson said on 2 June 1996, “I do not know of any fundamental changes in the
mission.”*®* Shortly thereafter, according to the the US State Department, General George Joulwan, the
NATO commander, ordered IFOR to carry out more aggressive patrols, including the city of Paeinthe
Republika Srpskafor the firgt time.18°

The failure of IFOR to carry out the law enforcement duty to search for persons suspected of
grave breaches of the four Geneva Conventions is a clear breach by states contributing troops to IFOR
of their obligations under the Geneva Conventions®®® and Security Council Resolution 827. It is also
inconsistent with the principles of the peace agreement. It sends a clear message to all those responsible
for such crimesthat to ensureimpunity they need only avoid coming into direct contact with IFOR aslong
asitisin Bosniaand Herzegovina

In response to an open letter issued by Amnesty International on 1 March 1996,'87 |FOR denied
that it was bound by the Geneva Conventions or Additiona Protocol I. On 12 March 1996, Max S.
Johnson, Jr., the Legal Adviser tothe Supreme Allied Command in Europe (SACEUR), wroteto Amnesty
International contending that “neither NATO, nor SHAPE [the Supreme Headquarters of the Allied
Powers in Europe] nor IFOR, as an entity, is a party to the 1949 Geneva Conventions or Protocol |
thereto”. He explained, “IFOR, a multinationa force under the operationa command and control of
NATO, should not be equated to a State in terms of internationa obligations.” He stated that thisdid “not
mean that due regard is not given to international humanitarian law when military forces under NATO
command operate”, but that IFOR was “not an army of occupation” which was “free to do anything it
pleases’. |IFOR was restricted under the peace agreement to “specific tasks’ and had to operate
condstently with the sovereignty of Bosnia and Herzegovina. He explained that the role of IFOR

18 Press Statement of Secretary of State Warren Christopher, USIS GenevaDaily Bulletin, 3 June 1996,
a4.

184 Philip Shenon, “ From the U.S., Mixed Signals on BosniaWar Crime Issug”, New Y ork Times, 3 June
1996, at Al.

185 Reuter, “Nato patrolsto cover Pale”, The Times, 5 June 1996, at 15.

Grave breaches of the Geneva Conventions include the following acts if committed against a person
or property protected by the Conventions: wilful killing; tortureor inhuman treatment, including biological
experiments, wilfully causing great suffering or seriousinjury to body or health; extensivedestruction and
appropriation of property, not justified by military necessity and carried out unlawfully and wantonly;
compelling a prisoner of war to serve in the forces of the hostile power; wilfully depriving a prisoner of
war of the rights of afair trial; taking of hostages; and unlawful deportation or transfer or unlawful
confinement. Geneva Convention No. I, Art. 50; Geneva Convention No. I1, Art. 51; Geneva Convention
No. I, Art. 130; Geneva Convention No. IV, Art. 147. Additional Protocol | containsamore extensivelist
of grave breaches (Art. 85).

Bosnia-Herzegovina - The duty to search for war crimes suspects: An open letter from Amnesty
International to IFOR commanders and contributing governments (Al Index: EUR 63/08/96).
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concerning detention of suspects had been worked out by the NATO states “after very careful
consideration of the palitical redlitiesin theregion. A more aggressive policy might not achieve consensus
among the thirty current IFOR participant States and, worse, it could actually compromise IFOR's
principa functions’. According to some reports,'® other factorsin the decision not to search for persons
suspected of grave breaches of the Geneva Conventions are that NATO commanders fear that if they
become involved in arresting such suspects that IFOR will not be seen as non-partisan and that their
troops will be put at risk.

The contention that IFOR personndl, al of whom are members of armed forces of states which
are parties to the Geneva Conventions or successors to states parties, are not bound by those treaties
because IFOR is not a party to them is not only wrong as a matter of law, but contrary to the
interpretation of these treaties by the International Committee of the Red Cross (ICRC), the callective
opinion of states parties and recent practice of the UN in peace-keeping operations. Most of these states
are aso partiesto Additional Protocol |I. There are no exceptionsto the dutiesin the Geneva Conventions
or Additiona Protocol | when “politica redlties’ make implementing humanitarian law inconvenient.
Indeed, any other interpretation would lead to absurd results. All any state would have to do to escape
from its solemn treaty obligations under the Geneva Conventions and its Additiona Protocols would be
to participate in a multilateral force and say that the multilateral force was not a party to these tregties.

Peace-keeping forces, including IFOR, must comply with international humanitarian law. The
Geneva Conventions are now generally accepted as reflecting customary international law binding upon
al states, and, therefore, binding upon intergovernmental organizations, which are established by and
composed of states. Moreover, the states parties to the Geneva Conventions have made clear that
peace-keeping forces must comply with humanitarian law. The International Conference for the
Protection of War Victims (a meeting of states parties to the Geneva Conventions held in September
1993) declared that “ peace-keeping forces are bound to act in accordance with international humanitarian
law” .18 The ICRC, which is considered as the guardian of humanitarian law, has consistently declared
that peace-keeping forces must comply with humanitarian law. For example, on 10 November 1961, the
ICRC drew the attention of the UN Secretary-General to the need to ensure application of the Geneva
Conventions by the forces placed at the UN's disposa.**® The ICRC “has systematically spoken up for

188 philip Shenon, “From the U.S., Mixed Signalson BosniaWar CrimeIssue”, New Y ork Times, 4 June
1996, at A4 (quoting NATO commanders).

Final Declaration, para. 1.7.
Umesh Palwankar, formerly amember of the ICRC’slegal division, states:

“Since the UN as such, is not a party to the Conventions, the ICRC considers that each State
remains individually responsible for the application of these treaties whenever it provides a
contingent for a PKF [peace-keeping force]. In consequence, the State should do what is
necessary, especially by issuing appropriate instructions to the troops before they are posted
abroad.

The memorandum also stressed that by virtue of Article 1 common to the four Conventions,
which also requires the High Contracting Parties to ensure respect for the Conventions, the

States providing contingents‘ should each , where necessary, usetheir influenceto ensurethat
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the applicability of internationa humanitarian law whenever United Nationsforces had to resort to force”
and it is the position of the ICRC that, as outsiders to an internal armed conflict, forces serving in aUN
peace-keeping operation are subject to the rules of international humanitarian law applicable in
international armed conflicts.!*!

Since 1992, the UN has consistently included provisionsin its status of forces agreements with
host states governing its peace-keeping operations which state:

“Without prejudice to the mandate of [the UN peace-keeping operation] and its international
status:

(a) The United Nations shall ensure that [the UN peace-keeping operation] shall conduct its
operation in [host country] with full respect for the principlesand spirit of the general conventions
goplicable to the conduct of military personnd. Theseinternationa conventionsinclude the Four
Geneva Conventions of 12 August 1949 and their Additiona Protocols of 8 June 1977 and the
UNESCO Convention of 14 May 1954 on the Protection of Cultural Property in the event of
armed conflict;

(b) ....[The UN peace-keeping operation] and the Government of [host country] shall therefore
ensure that membersof their respective military personnel arefully acquainted with the principles
and spirit of the above-mentioned internationa instruments.”

Status of forces agreements with similar clauses have been reached with Angola, Croatia, Haiti, the
Former Yugosav Republic of Macedonia and Rwanda.

B. IFOR and states contributing personnel to | FOR have a duty to search for and arrest
those responsible for grave breaches of the Geneva Conventions

As stated in Amnesty International’s 1 March 1996 open letter, IFOR and parties to the Genera
Framework Agreement on Peacein Bosniaand Herzegovina (Peace Agreement) have a duty under the

the provisionsof humanitarian law are applied by all the contingents concerned aswell as by
the unified command.””

Umesh Palwankaar, “ Applicability of international humanitarian law to United Nations peace-keeping
forces’, International Review of theRed Cross, No. 294, 227, 230 (May-June 1993). Amnesty International
has stated: “ All international peace-keeping forces must abide by the highest standards of international
humanitarian and human rights law, especially where they have enforcement authority.” Peace-keeping
and human rights, supra, note 1, at 28.

191 Antoine Bouvier, “‘ Convention on the Safety of United Nations and Associated Personnel’:
Presentation and analysis’, International Review of the Red Cross, No. 309 at 638, 651-652 (November-
December 1995). See, forexample, the statementsby the | CRC to the Fourth Committee of the UN General
Assembly: 13 November 1992; 29 November 1993; 18 November 1994; 16 November 1995 (“The ICRC has
always taken the view that all the provisions of humanitarian law are applicable when United Nations
contingentsresort to force. . ..").
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Geneva Conventions, Security Council Resolution 827 of 25 May 1993 and the peace agreement to carry
out their law enforcement responsibilities to search for, arrest and transfer to the International Criminal
Tribund for the former Yugodavia (the Tribunal) al persons who have been indicted by the Tribunal.

In that paper, Amnesty International reminded each state contributing personnd to IFOR that it
was obliged under the Geneva Conventions “to search for persons aleged to have committed, or to have
orderedto be committed, such grave breaches, and shall bring such persons, regardiess of their nationdity,
before its own courts’, the courts of another state or an international criminal court.*®? This obligation
appliesin all cases, not just when the Tribuna or a national court has indicted an accused or asked for a
suspect to be provisionally arrested. Thus, the duty to search for people suspected of having committed
or having ordered to be committed such grave breachesisindependent of any action taken by the Tribunal
or a national court. The Geneva Conventions expressly provide that states parties to the Geneva
Conventions may not absolve themsalves of any liability whichthey or other states parties have incurred
in respect of grave breaches.!®®* The officia commentary by the International Committee of the Red
Cross (ICRC) makes clear that this common provision removes any doubt that the duty to prosecute and
punish the authors of grave breachesis “ absolute”’ .19

The open letter aso reminded states contributing personnel to IFOR, which has virtualy plenary
authority to implement Annex 1-A of the peace agreement and has repeatedly stated that it operates at
will throughout Bosnia and Herzegoving, that the refusal to search for and arrest persons who had been
indicted by the Tribuna violated their legal obligations under Security Council Resolution 827 establishing
the Tribunal “to cooperate fully with the International Tribunal” and to “take any measures necessary”
to implement the resolution, including compliance with Tribunal orders or requests for assistance. The
Security Council in Resolution 1031 of 15 December 1995 and in its Presidential Statementsin April and
May 1996 reaffirmed that al states must cooperate fully with the Tribunal in accordance with Resolution
827.1%° The members of the Security Council understood when adopting Resolution 1031 that the

Geneva Convention No. I, Art. 49; GenevaConvention No. I1, Art. 50; GenevaConvention No. 111, Art.
129; Geneva Convention No. 1V, Art. 146. The official commentary makes clear that the drafters of the
Geneva Conventions envisaged that states could satisfy their duty to bring to justice those responsible
for grave breaches by transferring suspects to an international criminal tribunal:

“[T]hereis nothing in the paragraph [Geneva Convention No. I, Art. 49, para. 2] to exclude the

handing over of the accused to an international penal tribunal, the competence of which is

recognized by the Contracting Parties. On this point the Diplomatic Conference declined

expressly to take any decision which might hamper future developments of international law.”
ICRC, | Commentary on the Geneva Conventions of 12 August 1949, 366 (1952).

Geneva Convention No. |, Art. 51; Geneva Convention No. |1, Art. 52; GenevaConvention No. |11, Art.
131; Geneva Convention No. IV, Art. 148.

ICRC, | Commentary on the Geneva Conventions of 12 August 1949, 373 (1952).
1% UN Doc. S/PRST/1996/15; S/PRST/1996/23.
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resolution and the peace agreement gave IFOR the authority to detain and transfer persons indicted by
the tribunal . 1%

Moreover, as indicated in the open letter, the failure to search for and arrest persons suspected
of ordering or committing grave breaches of the Geneva Conventions is inconsistent with the principles
of the peace agreement. IFOR is obliged under the peace agreement “to take such actions as required”
to ensure compliance with Annex 1-A of the peace agreement.!®” That Annex requires the parties to
“provide a safe and secure environment for al persons in their respective jurisdictions, by maintaining
civilian law enforcement agencies operating in accordance with internationally recognized standards and
with respect for internationally recognized human rights and fundamental freedoms, and by taking such
other measures as appropriate”.*%8 It aso requires the parties “to cooperate fully with any international
personnel, including investigators’ of the Tribuna.**® As discussed below, the authorities in both the
Federation of Bosnia and Herzegovina and the Republika Srpska have failed to cooperate fully with the
Tribuna and have failed to surrender persons indicted by the Tribunal, including those indicted for grave
breaches of the Geneva Conventions.

C. IFOR should provide adequate security for grave sitesto ensurethat those responsible
for grave crimes brought to justice and families of the “ disappeared” and “ missing” can
learn the fate of their loved ones

The Expert on missing persons has warned that “[w]ith the strong mediainterest and alleged attempts of
disturbance of mass graves, the unrestricted access to these sites may result in tainting evidence and
therefore hampering the efforts of the war crimes investigators  efforts as well as the efforts of those
searching for missing persons. Consequently, mass graves have to be located, guarded and excavated
without delay, in a professional, impartial and well-coordinated way.”?°° In its open letter on 1 March
1996, Amnesty International called upon IFOR to ensure that grave sites where victims of extrgjudicia
executions were believed to be buried were protected. 1FOR's response to Amnesty International was
to state that it did not have adequate resources to provide the necessary security, but it did not say that
it would seek additional resources to permit it to do so. In hisletter to Amnesty International dated 12
March 1996, the Legal Advisor to SACEUR stated that IFOR did not have the resources to guard all
3,000 grave sites, but would entertain requests to guard particular sites if the loca commanders decide
that “ such support can be given when balanced against other mission requirements’.

See, e.g., statements of the Ambassadors of the United States, UN Doc. S/PV.3607 at 20, and the United
Kingdom, UN Doc. S/PV.3607 at 8.

197 General Framework Agreement, Annex 1-A, Art. | (2) ().
1% 1d., Annex 1-A, Art. |1 (3).
1991d., Annex 1-A, Art. |1 (4).

20 Report submitted by Mr. Manfred Nowak, expert member of the Working Group on Enforced or
Involuntary Disappearances, responsible for the special process, pursuant to paragraph 4 of Commission
resolution 1995/35, 4 March 1996, UN Doc. E/CN.4/1996/36, para. 1 (Report of the Expert on missing
persons).
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As Amnesty International stated in its 1 March 1996 paper, IFOR is obliged under the peace
agreement to establish a durable cessation of hogtilities, which includes ensuring that the parties
“cooperate fully with any internationa personnel including investigators. . . including facilitating free and
unimpeded access and movement and by providing such status as is necessary for the effective conduct
of their tasks’ .21 On 24 November 1995, Tribuna President Cassese and Prosecutor Goldstone have
stated that they “trust the Agreement will be fully and rigoroudy implemented by &l the Parties
concerned” and that “NATO forces, as well as the competent authorities, will render appropriate
assistance to the Tribunal's officials to enable them to carry out their mission”. 1FOR is now providing
logistical support and security for Tribuna investigatorsto visit grave sites and other locations, aswell as
aerid survelllance of grave sites?°? but so far it has not agreed to provide round-the-clock security for
al grave sites or even a substantial number of grave sites. 1t has not announced a policy applicableto al
IFOR commanders or proposed aternative plans of action which would provide security for grave sites,
for example, by dividing responsibility between IFOR and loca police forces, accompanied by members
of the International Police Task Force (IPTF), so that the international community could allocate
appropriate resources to |FOR and others to ensure adequate security.

Magjor Daniel Zgjac, who commands American soldiersin IFOR providing security for Tribunal
investigators, has reportedly stated that the investigators believed that grave sites where civilians killed
after the capture of Srebrenica are suspected of being buried have been disturbed. This statement and
other reports of partial destruction of similar grave sites indicate that such aeria surveillance and limited
ground security for grave sites where investigators are operating will not adequately protect grave Sites.
Amnesty International stated that it was essential for IFOR and theinternational community to ensurethat
there is adequate security for grave sites, other physical evidence and witnesses.

D. Itistimefor IFOR to fulfil its responsibilities

Amnesty International renewsitscall upon IFOR commanders and states contributing personnel to IFOR
to search for, arrest and transfer persons suspected of committing or ordering grave breaches and other
crimeswithinitsjurisdiction to the Tribunal. It isunacceptable to the international community to read that
IFOR personnel have encountered persons indicted by the Tribuna, have taken no steps to arrest them
and have no plansto search for any of these persons, despite the presence of up to 60,000 personnel and
hundreds of intelligence agents monitoring radio communications. Amnesty International also urgesthat
IFOR provide the necessary security for al grave sites in Bosnia and Herzegovina where persons who
were victims of grave breaches and other serious crimes under international law may be buried. To the
extent that |FOR does not have adequate resources to do so, it should propose aternative plans of action,
for example, combined operations involving IFOR, national police, accompanied by IPTF personnd and
others which would provide the necessary security to ensure that evidenceis preserved. It should work
with the High Representative in developing such a plan of action as a matter of priority and jointly seek
any additional resources from the international community which may be necessary to ensure that
evidence of such crimesis preserved so that those responsible can be brought to justice.

Genera Framework Agreement, Annex 1-A, Art. 11 (4).

202 |_etter dated 22 May 1996 from the Secretary-General of the North Atlantic Treaty Organization
addressed to the Secretary-General, UN Doc. $/1996/375, at para. 9.
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E. Thefailure of some of the parties to cooperate with the Tribunal

All the parties to the peace agreement are required to cooperate fully with the Tribunal.?°®> The
Secretary-General has declared

“. .. | must reiterate that peace cannot be durable unlessit is accompanied by justice. Following
one of the most bitter wars in Europe since 1945, with unspeskable atrocities against civilians
reaching the level of crimes against humanity, those individuals indicted by the International
Tribunal for the former Y ugodavia must be brought to trial. Peace with justice is an overriding
goal of the international community, and it is the legd and mora duty of al signatories to the
Peace Agreement to assist in its attainment.”2%4

As of the beginning of May 1996, the parties’ cooperation has been limited, but dowly increasing in some
respects. However, it isamatter of serious concern that, in clear violation of the peace agreement and
their obligations under Security Council Resolution 827, the Bosnian Serb authorities, the authorities of the
Federal Republic of Y ugodavia(Serbiaand Montenegro), the Croatian authorities and the Bosnian Croat
authorities have dl failed to transfer persons who have been indicted to the Tribunal.

Bosnia and Herzegovina has enacted legidation permitting its authorities to cooperate with the
Tribuna 2% permitted Tribunal investigators to operate freely, cooperated on exhumations, deferred
prosecutions at the request of the Tribuna and provisionaly arrested and transferred suspects to the
Tribuna. Nevertheless, the Tribunal Prosecutor has encountered difficulties in obtaining information
concerning Mudlim suspects, including delays in providing information, receiving incomplete information
or not receiving requested information. On 2 May 1996, a spokesperson for the Tribuna announced that
Bosnia and Herzegovina had arrested two Bosnian Mudlimswho had been indicted by the Tribuna on 22
March 1996 for crimes alegedly committed against Bosnian Serbs at theNelebifi prison camp at Konjic
in central Bosniain 1992 and that it would surrender the accused shortly. Thus, it became thefirst party
to the peace agreement to have executed an arrest warrant issued by the Tribunal. On 15 May 1996, the

23 | addition to their obligation under Security Council Resolution 827 (1993), there are several
provisions in the peace agreement obliging the parties to cooperate with the the Tribunal. General
Framework Agreement, Art. IX; Annex 1-A, Artsll (4), IX (1) (g); Annex 4, Constitution of Bosnia and
Herzegovina, Art. 11 (8); Annex 6, Art. XII1 (4).

24 Report of the Secretary-General pursuant to resolution 1035 (1995), UN Doc. S/1996/210 (reissued
for technical reasons), para.44.

25 The |egislation falls short of the guidelines of the Tribunal. For example, the legislation does not
contain a provision requiring all authorities to cooperate with the Tribunal, require that suspects or
accused persons be informed of their rights at the time of arrest, require notice to the Prosecutor before
an arrest, authorize the Prosecutor to be present at the time of arrest, require witnesses to cooperate and
does not grant immunity to personsin transit tothe Tribunal. Decreewith Force of Law on Deferral upon
Request by the International Tribunal, 10 april 1995, Officia Gazette of the Republic of Bosnia and
Herzegovina, No. 12, p. 317; Tentative Guidelinesfor National Implementing Legislation of United Nations
Security Council Resolution 827 of 25 May 1993. It is also unclear whether the deferral procedure is
subject to the restrictions of extradition procedures (see Article 11) and some of the problems identified
may be addressed by other national legislation (see Article 2).
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Supreme Court of Sargjevo granted permission for the accused to be transferred to the Tribunal and they
are expected to be transferred shortly.

Crodtia has permitted Tribunal investigatorsto operate on itsterritory since 1994 and has enacted
necessary legidation in April 1996. A review of that legidation, however, indicatesthat it does not satisfy
Tribunal guidelines in a number of important respects.?®® Moreover, despite repeated requests, the
Croatian authorities have not yet provided al the information the Tribuna Prosecutor has demanded
concerning crimes allegedly committed by Croatians. One Croatian has surrendered himself voluntarily
to the Tribunal, but two otherswho have been indicted have not yet been transferred to the Tribunal. The
Tribunal’ s relations with the Federation authorities are conducted through the Government of Bosniaand
Herzegovina, but evidence indicates that Bosnian Croat authorities in the Federation have refused to
cooperate with requests for assistance by the Tribunal. The Bosnian Croat authorities are widely
regarded as having considerable influence with the Croatian Government.

The Bosnian Serb authorities have recently permitted investigators to operate in territory under
their control. The two leaders of the Republika Srpska, the President, Radovan Karadii0, and the
commander of Bosnian Serb forces, General Ratko MladiE, both of whom have been indicted by the
Tribuna, however, remain in power, despite the peace agreement and the authorities have refused to
surrender any of the Bosnian Serbs in the Republika Srpska who have been indicted by the Tribunal.

Draft legidation permitting cooperation by the authorities of the Federal Republic of Yugodavia
(Serbia and Montenegro) with the Tribunal has been prepared by the opposition, but Parliament has not
enactedit and, in contravention of Tribunal guiddines, it would give nationa authoritiesdiscretiontorefuse
transfer of accused to the Tribuna. Although it has repeatedly promised to do so, the Federa Republic
of Yugodavia (Serbia and Montenegro) has not yet permitted the Tribunal to open an office or its
investigators to operate freely in its territory. On 12 March 1996, it permitted the Tribunal Deputy
Prosecutor and investigators to interview two witnesses to the Srebrencia massacre who were in
detention and later authorized the transfer of these witnesses to the Tribunal. As of 24 April 1996,
however, it had “not executed asingle arrest warrant issued to it” and, asaresult of itsfailure to execute
arrest warrants against three persons who had been charged with the murder of 260 civilians and
unarmed men following thefall of the city of VVukovar in eastern Croatiain November 1991, the President
of the Tribunal, Antonio Cassese, brought this non-compliance with the Tribund by the Federal Republic
of Yugodavia (Serbia and Montenegro) to the attention of the Security Council so that it could “decide

upon the appropriate response” .2’ On 8 May 1996, the President of the Security Council issued a

26 For example, it does not require accused persons to be informed of their rights, requirenoticetothe
Prosecutor prior to an arrest or for the Prosecutor to be present at the arrest, require notice to the
Prosecutor of the inability to execute an arrest warrant, provide for cooperation concerning witnesses,
expressly provide for all forms of judicial assistance or grant immunity to persons in transit through
Croatian territory to the Tribunal. See Constitutional Act on the Co-operation of the Republic of Croatia
with the International Criminal Tribunal; Tentative Guidelines for National Implementing Legislation of
United Nations Security Council Resolution 827 of 25 May 1993.

207 |_etter dated 24 April 1996 fromthe President of the International Tribunal for the Prosecution of
Persons Responsiblefor Serious Violations of I nternational Humanitarian Law Committed inthe Territory
of the Former Yugoslavia Since 1991 addressed to the President of the Security Council, UN Doc.
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statement on behalf of the Council declaring that it “ deplores the failure to date of the Federal Republic
of Yugodaviato execute the arrest warrants issued by the Tribunal against the three individuals referred
to in the letter of 24 April 1996, and calls for the execution of those arrest warrants without delay” 2%

The commander of Bosnian Serb forces, General Ratko MladiE, and Bosnian Serb Colonel
Vesdin Sjivarfanin, both of whom have been indicted by the Tribunal, attended a public funeral in
Belgrade on 21 May 1996, but were not arrested by the authorities. On 22 May 1996, President Cassese
wrote to the President of the Security Council, stating that the fact that General MladiE had “not been
arrested by the authorities of the Federal Republic of Yugodaviaisfurther evidence of the blatant failure
of that State to comply with its clear and overriding legal obligation to execute orders of this Tribunal” 2%°
On 28 May 1996, in a statement to the press, the President of the Security Council said that the Council
“deeply deplores] the continued failure of the government of the Federal Republic of Y ugodavia(Serbia
and Montenegro) to cooperate with the Tribunal”, that “[t]his failure cannot be justified” and that
“compliance with the requests of the Tribunal constitutes an essential aspect of implementing the peace
agreement”.?1% The Security Council did not end the suspension of sanctions against that state, however.

F. Thefailure of other statesto enact legislation on cooperation with the Tribunal

Asof 1 June 1996, only 17 of the 185 UN Member States and one UN Observer were known to have
enacted legidation permitting cooperation with the Tribunal.?! Three states have informed the Tribunal
that no legidation was necessary to permit cooperation.?*2 Only eleven of the 16 NATO states
contributing personnel to |FOR and two of the 16 non-NATO states have enacted legidation.?'® Several

$/1996/319. The above account of cooperation by the parties is based largely on Quatre mois apres
Dayton, Rapport du Président du Tribunal Pénal International pour I’ex-Yugoslavie (TPI) sur la
coopération des parties avec TPl au regard de |’ accord de Dayton (14 décembre - 19 avril 1996), La
Haye, 19 avril 1996.

28 UN Doc. S/PRST/1996/23.

29 president Cassese reports to the Security Council on the continuing violation by the FRY of its
obligation to cooperate with the ICTY, 23 May 1996, CC/PIO/075-E. UN Doc. S/1996/364.

20“UN Security Council “deplores’ Belgrade' s lack of cooperation”, AFP 290017, 28 May 1996.

Thel7 UN Member Statesare: Australia, Belgium, Bosniaand Herzegovina, Croatia, Denmark, Finland,
France, Germany, Iceland, Italy, the Netherlands, New Zealand, Norway, Spain, Sweden, the United
Kingdom and the United States. Switzerland, an Observer, has also enacted | egislation.

Republic of Korea, Singapore, Venezuela.

The 16 NATO states contributing personnel to IFOR are: Belgium Canada, Denmark, France,
Germany, Greece, Iceland, Italy, Luxembourg, the Netherlands, Norway, Portugal, Spain, Turkey, the
United Kingdomand the United States. The 16 non-NATO states contributing personnel to IFOR are:
Austria, the Czech Republic, Egypt, Estonia, Finland, Hungary, Jordan, Latvia, Lithuania, Malaysia,
Morocco, Poland, Romania, the Russian Federation, Sweden and the Ukraine. Statesin italics have
enacted legislation.
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states have informed the Tribunal that they are preparing legidation permitting cooperation with the
Tribunas or are known to be doing so.24

All UN Member States are obliged under the UN Charter toimplement resol utions of the Security
Council when it is operating under Chapter VII to maintain or restore international peace and security.
On 25 May 1993, the Security Council, acting under Chapter V11, established the Tribunal asameasure
to “contribute to the restoration and maintenance of peace’.?*> In that resolution, it decided that

“dl States shall cooperate fully with the International Tribunal and its organsin accordance with
the present resol ution and the Statute of the International Tribunal and that consequently al States
shall take any measues necessary under their domestic law to gimplement the provisions of the
present resolution and the statute, including the obligations of States to comply with requests for
assistance or orders issued by atrial chamber under Article 29 of the Statute [specifying orders
which Trial Chambers may issue].”

The failure of states to enact such legidation severdly limits the effectiveness of the Tribunal.
In some cases, the absence of legidation has prevented or delayed the transfer of suspects to the
Tribunal. In other cases, it has provided those suspected of genocide, other crimes against humanity and
serious violations of humanitarian law with a haven from justice.

Recommendations:

IFOR and all states contributing personnel to IFOR should fulfill their duty under
international law to sear ch for, arrest and bringtojusticein their own courtsper sonssuspected
of grave breaches or transfer them to the Tribunal.

All states should cooperate with the Tribunal, as required by Security Council
Resolution 827, by permitting Tribunal investigators to operate freely in their territory to
interviewwitnessesin confidence, with assurancesof their safety, and to gather other evidence
and by complying with arrest warrants and other orders of the Tribunal, including orders to
transfer witnesses, suspectsor accused to the Tribunal.

All states, including states contributing per sonnel to | FOR, should take effective steps
to protect witnesses and other evidence, such as grave sites.

All states which have not yet done so should enact legislation which satisfies Tribunal
guidelines per mitting their authoritiesto cooperate with the Tribunal.

Austria, Canada, Czech Republic, Hungary, L uxembourg, the Former Y ugosl av Republic of Macedonia,
Poland, Romania, Slovak Republic, Slovenia, Sri Lanka, Tanzania, Thailand, Turkey and Uganda.

SC Res. 827 (1993).
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All UN Member States should ensure that the General Assembly allocates sufficient
resources to the Tribunal and all states should second needed staff, provide necessary
equipment and donate fundsto the voluntary fund for the Tribunal.

VIl. ENSURING THE SAFE RETURN OF REFUGEES AND INTERNALLY DISPLACED
PERSONS AND FULL RESTITUTION FOR DELIBERATE DESTRUCTION OF THEIR
HOUSES

“Demonstrated respect for human rights must be a precondition to any initiativefor the
large-scale return of Bosnians back to their country.”

Elisabeth Rehn, United Nations Special Rapporteur on the former Yugoslavia,
Report to the United Nations Commission on Human Rights on 14 March 1996

The first six months since the peace agreement was initialled have not been encouraging. The numbers
of refugees and displaced persons are enormous. Governments which have granted them temporary
protection?® are pressing for their early return, but there are few places in Bosnia and Herzegovina
where the safety of refugees and displaced persons can be assured. Despite attempts by the UNHCR
to evauate the conditions in many parts of the country, this effort is proceeding sowly and without
sufficient numbers of personnel experienced or trained in human rights monitoring. As stated above in
Section V.B, other human rights monitors are unable to cover more than afraction of the country and are,
for the most part, lacking in human rights monitoring experience or training. The Property Commission
has not yet adopted its rules of procedure and the remedies available to refugees and displaced persons
for destruction of their houses are inadequate.

A. Facilitating the right to return by guaranteeing that it is safe to do so

The situation with regard to the return of refugees and displaced persons to Bosnia and Herzegovina is
complex. On theone hand, it is clear that those who wish to do so must be able to return to their homes,
otherwise their unlawful expulsion from their territories, which was so apparent during the conflict, will
have been legitimized de facto.?” On the other hand, forcing people to return to areas where they may
be at risk of serious human rights violations, or more generaly rushing a repatriation program beforeit is

216 Temporary protection was aformof protection offered mainly by European statesin 1992 as away
of responding to the mass influx of asylum-seekers fromthe former Y ugoslavia. While its precise
nature varied fromstateto state, it generally allowed asylum-seekers permission to remain and suspended
any individual determination of their claimsto asylum.

27 Article 13 (2) of the Universal Declaration of Human Rights and Article 12 (4) of the International
Covenant on Civil and Political Rights (ICCPR) recognize the right to leave and return to one’ s country.
Article 33 of the 1951 Convention relating to the Status of Refugees prohibitstheforciblereturntoone's
country of origin when thereisarisk of persecution on return.
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clear that the threat of such abusesisno longer present, must be avoided. The objective of early return
spelled out in the peace agreement in practice conflicts with the essential objective of safe return. The
UNHCR has stated that afundamental change in circumstances necessary before the termination by the
country of asylum of refugee status should be based on sufficient time elapsing since the fundamental
changes occurred to the situation in the country of origin for it to be considered stable?'8.  Amnesty
International believes that no one should be expected to return to Bosnia and Herzegovina until the
conditions there are safe for them to do so. If displaced persons or refugees spontaneously decide to
return under pilot schemes of UNHCR, that is their right. However, those granted temporary protection,
and who have not had the opportunity to an individua determination of their asylum claim, must not be
coerced into returning.

In 1992, responding to the mass influx of refugees from the former Yugodavia, refugees were
admitted to host states (mostly European) under the status of temporary protection. This form of
protection was meant to last as long as the conflict in former Yugoslavia rendered it impossible for
refugeesto return homein safety or until other measures were taken to resettle permanently those forced
to flee . Those asylum seekers afforded protection in 1992 were for the most part, granted temporary
protection status and not refugee status under the 1951 Convention relating to the status of Refugees.
In most cases, they were not permitted to pursue an individua claim to asylum. In effect, they were
subject to a genera decision that they were entitled to protection on atemporary basis, and it was thus
deemed unnecessary to alow for decisionsonindividual cases. Therefore, because they have not had this
individua opportunity to havetheir claim considered, no person should beforcibly returned to Bosniaand
Herzegovina until he or she has had access to afair and satisfactory asylum procedure in the host state
and it has been determined that he or she will not be at risk of serious human rightsviolationsif returned.

It isvitd that temporary protection be lifted only when conditions in Bosnia and Herzegovina, as
well asin Croatia and the Federal Republic of Yugodavia, are durably safe so that it will befeasblefor
most refugees to return in safety and dignity, as described below. UNHCR has urged host countries to
proceed cautioudly in lifting temporary protection status.

Conditions in most parts of the country are unsafe for refugees and displaced persons. As
documented in Section V.A above, as of the beginning of June 1996, there was no evidence to suggest
that it was safe for refugees or displaced persons to return or that they will be able to do so in the
foreseeable future. If refugees decideto return voluntarily to their homes of origin, they should retain the
opportunity to return to their host stateif return proves not feasible or the human rights Situation in Bosnia
and Herzegovina worsens.

The immediate confidence building measures stipulated in Annex 7 of the peace agreement have
not been undertaken. Discriminatory administrative practices still exist. Incitement of ethnic or religious
hostility or hatred may have lessened, but is till evident in the rhetoric of parties. Acts of retribution still
occur, as evidenced by attacksin March and April 1996 against those few Serbs who remained in Ilidza,
Sargevo. This further demondtrates that the protection of ethnic or minority populations cannot yet be
guaranteed, while the remova and prosecution of those responsible for serious human rights abuses has
been limited. The Specia Rapporteur on the former Y ugoslavia has stated that although there has been

218 Report of the High Commissioner for Refugees, 30 May 1991, UN Doc. E/1991/65, at para.18.
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a “reduction in gross violations of internationad human rights and humanitarian law in Bosnia and
Herzegovina’, “there are till seriousthreatsin the country to therightsto life and personad security” and
“there are considerable risks involved for persons from any of the three mgor national groupstravelling
through areas controlled by nationas of another”.2%°

As evidenced in the scenes of looting and arson in Sargjevo in February and March 1996, the
mass exodus thereafter of Serbs and attacks on those Serbs who remained after the transfer of Serb
municipdities to Federation jurisdiction, the conditions in Bosnia and Herzegovina, particularly as they
relate to minorities, do not yet constitute the durable and substantial improvement that isa prerequisitefor
safe return. Until such a durable and substantial improvement can be demonstrated, Amnesty
International believesthat discussion asto the implementation of plansto repatriate refugees or displaced
personsis premature.

Asdocumentedin SectionV.A. above, attemptsby r efugees andinter nally displaced per sons
to return hometo areasin both the Federation and the Republika Srpska have been blocked either by local
authorities or hostile local populations. 1n the words of UNHCR spokesperson Ry Ryan, “Freedom of
movement is the big enchiladafor UNHCR and we' re getting next to nowhere.”?2° Moreover, only two
of the four UNHCR pilot projectsfor the return of internally displaced persons have been successful
as of the end of May 1996. See discussion below in Section VI1I.B.

Amnesty International believes that the emphasis in discussions on the return of refugees and
displaced persons needs to be the conditions in the relevant area. The parties have repeatedly failed to
honour their commitments in full, the pace of civilian ingtitution building has been dow, there is little
reliable and accessible information concerning the conditions in Bosnia and Herzegovina and the bodies
charged with overseeing the implementation of the peace agreement do not appear to have a structured,
coordinated plan. The different bodies charged with implementing the peace agreement seem intent on
interpreting their mandate restrictively. Rehabilitation and reconstruction programs, themsel ves necessary
confidence-building measures, have not been undertaken and the world has witnessed the scenes of
utilities and homes being destroyed by arson in Sargjevo, while members of IFOR and the IPTF |ooked
on.

Refugeesfrom other republicsof former Yugoslavia. Theestimated 525,000 Bosnianrefugees
in other republics of the former Y ugoslavia must receive the same level of protection asthat afforded to
refugees in host states, as discussed above. If the regime of temporary protection for Bosniansis to be
lifted in the future, there will be consequences for refugees from the Federal Republic of Yugodavia
(Serbia and Montenegro) and Croatia. The provisions of the peace agreement do not apply to conditions
in each of these states. If temporary protection is to be lifted for Bosnian refugees, it should not
automaticaly be lifted for refugees from the Federal Republic of Yugodavia (Serbia and Montenegro)
and Croatia at the same time unlessit is durably safe for refugees to return to these countries. Some

1% Report of the Special Rapporteur on the Former Yugoslavia, 14 March 1996 , UN Doc.
E/CN.4/1996/63, paras 50, 52 and 54.

220 Tom Warrick, “Other Y ugoslavia Tribunal News”, Tribunal Watch, 28 April 1996.

Amnesty International June 1996 Al Index: EUR 63/14/96



70
70 The international community’s responsibility to ensure human rights

observers have suggested that this phased return could lead to increased ethnic divisions because priority
would be given to regions where the refugees were part of the mgjority.

The right to voluntary return. Before temporary protection is lifted, any return must be
voluntary.?? Host governments should comply with international standards governing repatriation of
refugees which explicitly require that repatriation is voluntary, safe and individua in character. The
requirement of voluntariness is supported by the principle of non-refoulement as enshrined in Article 33
of the 1951 Convention relating to the Status of Refugees and in the * cessation clauses’ in Article 1C of
the Convention. The cessation clauses provide that a refugee’s right to protection ceases when the
refugee “voluntarily re-avails’ himsdf or herself of the protection of hisor her country or “voluntarily re-
establishes’ himsdf or hersdf in his or her country. The requirement of voluntariness is more explicitly
set out in Conclusion 40(b) of the Executive Committee of the UNHCR, which provides that:

“The repatriation of refugees should only take place at their freely expressed wish; the voluntary
and individual character of repatriation of refugees and the need for it to be carried out under
conditions of absolute safety, preferably to the place of residence of the refugee in his country
of origin, should aways be respected.”

Once temporary protection has been lifted, enabling most refugees to return to their homesin
safety because “the circumstances in connection with which hef/she] [would have] been recognized as
a refugee have ceased to exist”, any individual from the group who expresses a wish not to return
because of fear of suffering serious human rights violations, should have access to an asylum procedure.
Only after access to and rejection under afair and satisfactory asylum procedure, can forcible return of
those refused asylum be considered.

Each refugee or displaced person must be able to make a free and informed decision to return
with no pressure of any kind being brought to bear to influence their decison. Factorsindicating such a
free and informed decison to return might include the provision of reliable, objective and impartia
information on conditions in areas of prospective return; the responsibility and authority of the receiving
state or entity to ensure that no returnee is harassed, threatened, detained, discriminated against or
otherwise put in danger; effective and enforceable guarantees to encourage return; the respongbility of
the host state not to return refugees against their will; as well as the cooperation of both host state and
country of origin to continue to participate fully with UNHCR in the process of repatriation and
particularly in continuing to grant UNHCR free and unhindered access to al returnees for the purpose
of monitoring.

21 since any plans for repatriation must be voluntary until conditionsin Bosniaand Herzegovinaare
durably safe for temporary protection to belifted in host states, it isvital that any spontaneous returns
are truly spontaneous. In the context of the proposed plans for repatriation to Bosnia and Herzegovina,
Amnesty International understands spontaneous return to mean one in which an individual refugee
decides of his or her ownvolition, to returnto hisor her country and that no outside agency isinvolved,
whileavoluntary return would occur when arefugee voluntarily decides to return to his or her country
and hisor her safety is guaranteed by an outside agency, usually UNHCR.
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Specia attention should be paid to such cases as individuas coming from areas where they are
inthe minority, individuasin mixed marriages and conscientious objectorsto military service. In particular,
any prospective return of ethnic Albanians, Sav Mudims or ethnic Hungarians to the Federa Republic
of Yugodavia (Serbia and Montenegro); Serbs to Croatia; or Bosnian Mudims from the territory once
controlled by the forces of Fikret AbdiE, to Bosnia and Herzegovina, needs to be monitored particularly
closdly.

Therelocation of internally displaced persons must aso be voluntary. Although Article 33
of the 1951 Convention relating to the status of Refugees expressly applies to refugees, who are by
definition outside their country, Amnesty Internationa believes that persons displaced within their own
country must also be protected against forcible return to areas of their country where they would be at
risk. Such protection is a necessary consequence of their right to internal free movement and choice of
residence in their own country, as guaranteed by Article 12 (1) of the ICCPR.

The provision of reliable, objective and impartial information on conditions on the ground
in areas of prospective return. The monitoring and reporting of conditions needs to be improved. At
the moment, as aresult of the limited number of human rights monitors, thereis agap in reporting on the
human rights situation in Bosnia and Herzegovinaand UNHCR sees its protection activities in Bosniaas
being “to promote, encourage and facilitate the voluntary movements of refugees and displaced persons
in conditions of safety to their homes’. Given UNHCR’s focus on promotion, encouragement and
facilitation of voluntary repatriation it would seem that an independent source of information would
enhance confidence in any decisions refugees make with respect to the conditions of return.

In order to enable refugees and displaced persons to make an informed decision, UNHCR has
undertakento publish periodic Repatriation I nformation Reports on the situation in different municipdities.
As of the end of May 1996, three sets of Reports had been published, dedling with 26 municipdlities:
Bosanski Petrovac, BrOko, Breza, Neinac, Glamod, Gradanica, Kakanj, Konjic, Kupres, Laktas, Livno,
Olovo, Prnjavor, Sanski Most, Visoko, Zavidovifi, Bosanska Krupa, Donji Vakuf, Gorfiade, Klju0,
Lukavac, Maglg, Modrica, Novi Grad, Ribnik and Vitez . Each Information Report isto be compiled by
Information Officersin UNHCR Field Offices throughout Bosnia. Each report will cover a specific list
of topics???2 There are estimated to be over 100 municipalities in the Federation of Bosnia and
Herzegovina. UNHCR plans eventually to cover al municipditiesin its reports and to this end, additional
Information Officers have been sent to UNHCR Field Offices this year. According to UNHCR, the
Reports are now routingly being trandated into Serbo-Croatian and German. However, the reports to
date include municipalities in Bosnia and Herzegovina which are relatively cam at present and do not
necessarily reflect the conditions in Bosnia and Herzegovina generdly. In addition, they do not include
an assessment of whether human rights violationswould recur if refugees or internally displaced persons
returned.

22 These topics include : security, housing, registration procedures, routes and means of transport,
documents required, pertinent legal developments, infrastructure, public utilities, public services ,
economic activity and UNHCR and other assistance programs.
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In its Briefing Note to these Reports, UNHCR states that one cardina function of the Reports
and information provision isto draw attention to abuses causing displacement. The Reports, however, are
not structured in a way which comprehensively indicates the human rights situation in a given area
(dthough implicitly it might be taken to be offering “an authoritative, neutral assessment concerning
whether conditions are in fact conducive to encourage voluntary return in safety and dignity”). The
Reports, instead, are meant to convey the general situation in a given area, but it does not give an
adequate picture of the extent of serious human rights violations occurring or likely to occur if refugees
or displaced personsreturn. 1t isincumbent upon the bodies charged with monitoring the implementation
of the peace agreement to make available detailed assessments of the human rights Stuation in Bosnia
and Herzegovina. These assessments must include detailed and current appraisals of any human rights
violations which occur, as well as a prediction of therisk returneeswould likely faceif forcibly returned
to amunicipality, under UNHCR’s three categories of returnees as described below.

There isadanger that prospective returnees or adjudicating bodies in host states may take these
reportsto be adefinitive, comprehensive eval uationof the human rights situation in given areas, or that the
apparent lack of reference to the human rights situation may lessen the impact of what is otherwise a
good, logistical paper. Amnesty International believes that each report should describe the purpose of the
report, the manner in which information is gathered and that it does not imply a human rights assessment
inagiven area.

UNHCR have stated that the success of any Repatriation Plan includes factors beyond
UNHCR's control. The international community has an obligation to ensure that the human rights
Stuation in Bosniaand Herzegovinaimprove to a substantial and durable degree to allow peopleto return
to their homesin safety and dignity. Just as the confidence building measures enunciated in the peace
agreement have not yet beenimplemented infull, soitisthat ingtitution building in Bosniaand Herzegovina
will be a dow process. Amnesty International believes that if refugees and displaced persons are to
returnto their homesin safety and dignity, the process of return will, by necessity, be adow and gradua
one. It points out that the focus must now shift from logistics of return to conditions of return.

B. UNHCR plansto return refugees and internally displaced persons

The scale of the problem isenormous. It is estimated that at the beginning of June 1996 there were
gpproximately one million displaced Bosnians in Bosnia and Herzegoving, 525,000 Bosnian refugees in
other republics of the former Yugodavia and between 500,000 and 700,000 Bosnian refugees in third
countries (host states). In addition, there are Croatian and Serbian internally displaced persons and
Croatian, Serbian and other minority group refugeesin third countries.

The UNHCR Repatriation Plan. At the meeting of the Humanitarian Issues Working Group
in Genevaon 16 January 1996, the UN High Commissioner for Refugees, Sadako Ogato, introduced a
Repatriation Plan pursuant to Annex 7 of the peace agreement.??®> The plan covers both repatriation
of refugees (both in other republics of former Yugodavia and in third countries) and relocation of

22 Humanitarian I ssues Working Group, HIWG/96/2, 10 January 1996.
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internally displaced persons. It made planning assumptions that 870,000 refugees and displaced
persons would return in 1996: 500,000 internaly displaced persons in Bosnia and Herzegovina, 170,000
refugees in other republics of former Y ugodavia and 200,000 refugees in third countries. The objective
of UNHCR's protection activities in Bosnia was stated to be: “to promote, encourage and facilitate the
voluntary movements of refugees and displaced persons in conditions of safety to their homes’.

At the follow-up High-Level Working Meeting in Odo on 8 March 1996, and the subsequent
Humanitarian | ssues Working Group in Genevaon 13 May 1996, UNHCR accepted that these were only
maximum numbers and depended upon such matters as security, funding, immediate large-scale
reconstruction and de-mining.??* UNHCR also accepted that such plansareimprobable, being contingent
upon optimum implementation of the peace agreement and large-scale reconstruction. UNHCR's
planning assumptions have laid the basis for detailed logistics of return. The plansfor the three categories
of persons are discussed separately below.

UNHCR'’ s planning assumptions were based on the viahility of refugee returns and on the safety
of return. However, six months after the peace agreement, the only spontaneous returns to date have
been returnsto mgjority areas, while severa pilot projectsof UNHCR, including “look and see” visits (see
beow) have encountered violence, emanating from the opposition of loca populations, sometimes with
the tacit or explicit support of local authorities. Freedom of movement, guaranteed in the peace
agreement, cannot be said to have been secured in Bosnia and Herzegovina.

Plans for repatriation of refugees from host states. At the Odo meeting, UNHCR outlined
aphased plan for repatriation of refugees from host states (Operational Plan) and divided its planinto
three categories of movement. These would be:

C The repatriation of refugees to their homes in areas in which their ethnicity constitutes the
majority today.
C The repatriation of refugees who do not wish to return to their former home areas, where they

would be in a minority, but wish to relocate elsewhere within Bosnia and Herzegovina

C The repatriation of refugees wishing to return to their homes in areas where their ethnicity now
congtitutes a minority.22

Such plans are divided into those for “spontaneous voluntary repatriation”, which is the
spontaneous and voluntary return of refugees athough the area of origin may not be safe, and plans for
the repatriation of refugees which will coincide with the proposed lifting of the regime of temporary
protection in host states.

224 Humanitarian | ssues Working Group, HIWG /96/4, 6 May 1996, para. 18.

23 Repatriation movements since January 1996 have been predominantly to majority areas.
Humanitarian | ssues Working Group, HIWG/96/4, 6 May, para. 24.
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Pilot projects for return of internally displaced persons. As of the beginning of June 1996,
there was no comprehensive plan for the entire country to relocateinter nally displaced persons. On
2 November 1995, the Presidents of Bosnia and Herzegovina and the Federation signed an agreement
in Dayton for the return of 600 families of internally displaced personin the Federation to four towns. This
agreement provides for the return of 300 Croat families to two predominantly Mudim towns, 100 to
Travnik and 200 to Bugojno. In addition, 300 Mudim families are to return to two predominantly Croat
towns, 200 to Jgjce and 100 to Stolac. UNHCR was involved in the negotiations on the implementation
of these pilot projects and has agreed to assist with transport and provision of basic materias for small-
scae repairs and food for up to six months, subject to UNHCR confirming that the relocations were
voluntary. Only two of these pilot projects appear to be successful. According to reports, 94 Bosnian
Croat families have returned to Travnik, but questions remain whether any of the 200 Bosnian Croat
families had been able to return to Bugojno, both predominantly Mudim towns. Approximately 135 of the
200 Bosnian Mudlim families had been ableto return to Jgjce, but in Stolac, Bosnian Croat authorities have
placed political obstacles on the return of 100 Bosnian Mudim families. Jgjce and Stolac are both
predominantly Bosnian Croat towns. UNHCR has stated that, while the returns to Travnik and Jgjce
were largely successful, those to Stolac and Bugojno were not.

UNHCR has stated that these pilot projects have proved to be highly labour intensive, have
highlighted the complexity of relocations and “demonstrated that return of the displaced will be heavily
conditioned by the availability of housing and the scrupul ous observance of and commitment to the basic
principles of Annex 7 by municipdities’.?26 At the beginning of June 1996, there were an estimated one
million displaced persons in Bosnia and Herzegovina. Of these, a certain proportion may wish to return
to their homes in an area where they form the ethnic mgjority; others may wish to return to their homes
in areas where they do not form the ethnic majority; and others may not wish to return to their homes.
Widespread destruction of property has rendered the desire to return home an unrealistic one in the short
termfor many displaced persons and refugees. According to UNHCR, more than 60% of al houses are
estimated to have sustained some damage, while 18% have been completely destroyed.??” Many others
are in the hands of other persons, including displaced persons. As such, feasibility of return to their homes
for those wishing to do so will depend to a large degree on the work of the Property Commission (see
Section 11.A.5 above).

A pilot “look and see” project for potential Bosnian Mudim returnees organized by UNHCR with
the assistance of the IPTF, IFOR and local authorities from both sides, to the village of PotoOani on 2 June
1996 failed to protect the returnees from being attacked and underscored the lack of freedom of
movement in the Republika Srpska. A mob of Bosnian Serb civilians stoned the buses, injuring severa
people in the attack and forced the convoy to turn back.

A similar visit of potential returnees to the town of TedliE in the Republika Srpska, and the site
of arecent spate of forcible expulsions (see above), was also turned back on 2 June 1996. Two hundred
Bosnian Croats were stopped by acrowd of afew dozen Serbs, waying cloubs and flagsand thevisit was
abandoned.

226 Operational Plan, 27 February 1996 , HLWM/96/1 para 30.
227 Humanitarian Issues Working Group, HLWM/96/1.
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Amnesty Internationa believes that it is not safe for Bosnian Croat or Muslim refugees or
displaced persons to return to the Republika Srpska at present. Harassment and expulsion of members
of minorities, which has characterized much of the conflict, has recently surfaced again with increasing

frequency.
C. UNHCR benchmarks for the cessation of temporary protection

The UNHCR has drafted criteriafor the cessation of temporary protection in host states which focus on
the compliance of the parties with three benchmarks which are outlined below. These criteria are
inadequate and cannot of themselves guarantee that conditions are durably safe.

UNHCR inadequate criteria for determining whether return would be safe. At the Humanitarian
Issues Working Group Meeting in January 1996, UNHCR announced three conditions for the lifting of
temporary protection in host states:

C The implementation of the military provisions of the peace agreement;
C The proclamation of an amnesty as foreseen in Annex 7; and
C The establishment and functioning of mechanisms for the protection of human rights??®

These benchmarks were taken from Annexes 1, 6 and 7 of the peace agreement. Compliance
with each of these three benchmarks will not, however, demonstrate that conditions in Bosnia and
Herzegovina have substantialy and durably improved so as to remove the risk of serious human rights
violaions against most would-be returnees. They will smply demonstrate the parties compliance with
these elements of the peace agreement. A related difficulty istheinability of each of the partiesto control
al loca authorities within their jurisdiction.

More specificaly, the three benchmarks are flawed for the following reasons. IFOR has
described the adherence to the military provisions of the peace agreement as  “partia compliance”
only. UNHCR hasidentified three main areas of non-compliance: non-removal of landmines, non-release
of prisoners and discrepancies on the number of heavy weapons removed to containment sites.?® Inthe

¢ The German authoritiesintend to repatriate refugees from 1 July 1996 under three benchmarkswhich
are more restrictive than those of UNHCR. These are:

C The conclusion of the IFOR implementation;
C Declarations of amnesty for draft resisters and deserters; and
C The appointment of the Commissions on Human Rights and the Property Commission.

229 Humanitarian I ssues Working Group, HIWG/96/4, 6 May 1996, paras 4-5. See also |etter dated 22
May 1996 from the Secretary-General of the North Atlantic Treaty Organization addressed to the
Secretary-General, UN Doc. S/1996/375, para. 5 (noting lack of full compliance by the parties with the
military provisions of the peace agreement).
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context of the militaryprescriptions of the peace agreement, Amnesty International points out that human
rights violations have continued and could increase.

Returnees will not be protected by the proclamation of amnesties unless their safety isdsoin
practice monitored and the amnesties implemented. Those persons who need effective protection on
return include persons who for reasons of conscience, did not engage in military service. It might extend
to personswho in the future would be in danger of imprisonment or other sanction if they refuseto engage
in military service for reasons of conscience. The peace agreement provides that all returnees charged
with acrime*®. . . other than a serious violation of internationa humanitarian law . . . or acommon crime
unrelated to the conflict shall upon return enjoy an amnesty”. A crime “other than a serious violation of
international humanitarian law” must not result in an amnesty being afforded to any person who has
violated the human rights of another. In particular, impunity must not be borrowed from the term
“international humanitarian law” if that term is interpreted to grant impunity to any person who violated
the human rights of his or her own people.

It isimportant that the amnesty laws of each of the partiesto the peace agreement reflect totally
the spirit of this agreement and that no law or practice intentionally or unintentionaly subvert this spirit
by act or omission. It must be also demonstrated that each of the parties can effectively control al loca
authorities and municipalities under its jurisdiction. The safe return of refugees and displaced persons
must be totally guaranteed.

On 12 February 1996, the Parliament of Bosnia and Her zegovina adopted an amnesty law,
which suspends criminal proceedings against persons not charged with war crimes, but refugees and
displaced persons are not referred to in thetext of thelaw. It isimportant to note that the amnesty covers
only crimina acts committed on the territory of Bosnia and Herzegovina thus, arguably, certain acts
committed in Croatia, the Federal Republic of Yugodavia (Serbia, Montenegro) or other countries, but
aimed at endangering the security of Bosnia-Herzegovina would not be included.

Anyone with a conscientioudy held objection to performing military service could aso be
prosecutedif he or she were to be called up after 14 December 1995 and refused to perform the service
(there is currently no civilian dternative service athough the possibility of aternative service may
eventudly be offered). In the immediate future this is unlikely to be a problem as soldiers are being
demobilized rather than mobilized. However, tenson will inevitably increase in Bosnia-Herzegovina
towards the end of the year when the IFOR are due to pullout. Further mobilizations could occur. At
present, there has yet been no order for general demobilisation from the armed services.

The Parliament of the Republika Srpska has submitted a draft law to Parliament which only
provides for an amnesty to persons for whom legal proceedings have been initiated, while a chalenge to
an amnesty which has been decreed can suspend the decree until the claim is decided. The same
concerns about conscientiousy held objection to military service outlined above, apply to this draft law.
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Neither of these amnesty laws goes far enough to protect all prospective returnees, in their
present form.2%°

Mechanisms for the protection of human rights have only just been established and begun
to function. This paper highlights areas of human rightsingtitution building and the various bodies charged
with trandating rhetoric into practice. 1f these mechanisms are to protect human rights, the rule of law
must be respected in Bosnia and Herzegovina. The mechanisms must have the weight of law and be
capable of being enforced.

Inits Repatriation Plan, UNHCR introduced the concept of “ absorption capacity”. Although this
concept is not clearly defined, it seems to mean that refugees and internaly displaced persons can be
repatriated by reference to the ability of the area of prospective return to absorb such returnees into its
community. Amnesty International believes that absorption capacity cannot supplant fundamental
protection principles. Focus on repatriation plans must be primarily on the areas of prospective return.

On 19 April 1996, the OSCE, which established the Provisional Election Commission, and
UNHCR co-hosted ameeting in Genevaon the el ections at which voter registration ruleswere presented.
Amnesty International isconcerned that provision 3 (c) of theserules providesthat refugeesand internally
displaced persons who do wish to return to their homes “may be registered to vote in the municipality in
whichthey intend to live in future, and may vote therein person, but not by absentee ballot”. Personswho
do not have appropriate accomodation in host states could be disenfranchised under provision 3 (c) of the
rules. Amnesty International is concerned that the proposed elections may be used by certain
governments to repatriate refugees when it may not yet be safe for temporary protection to be lifted.
Refugees and internally displaced persons should have the option of voting by absentee ballot in the
elections. In thisrespect, Amnesty I nternational noteswith concern that no provision has, asof May 1996,
been made in relation to refugees and internally displaced persons being able to vote in the municipa
dections to be held in Mostar at the end of June?3! As stated in this section, there must be an
improvement in the monitoring and reporting of human rights conditions, between the OSCE and UNHCR,
if prospective returnees are to make a free and informed decision to return.

After the lifting of temporary protection, all refugees till in need of protection must be
identified and protected. Once temporary protection has been lifted, enabling most refugees in host
states to return to their homes in safety because the causes of their initia flight have ceased to exist, any
individua from the group who expresses awish not to return because of fear of suffering serious human
rights violations, should have access to an asylum procedure. Only after access to and rejection under
afair and satisfactory asylum procedure, can forcible return of those refused asylum be considered.

Recommendations.

The High Representative and members of the Human Rights Task Force should ensure
effective monitoring of human rights and frequent, compr ehensive public reporting to enable

230 See Humanitarian I ssues Working Group, HIWG/96/4, 6 May 1996, paras 6-12.
%1 See Humanitarian Issues Working Group, HIWG/1996/4, 6 May 1996, paras 45-47.
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refugees and internally displaced personsto make informed decisions about when it issafeto
return.

No state should plan to repatriate refugees from the former Yugoslavia until durable safety
existsin areas of prospective return:

C Before temporary protection islifted, all return must be voluntary.
C Temporary protection must only be lifted when there is durable safety in Bosnia and

Her zegovina according to the standards of the cessation clauses in Article 1C of the
Convention relating to the Status of Refugees.

C Protection must not be withdrawn for refugeesfrom Croatia or the Federal Republic of
Yugoslavia (Serbia and Montenegr o) until thereisdurable safety in those countriesto
allow this.

C Once temporary protection is lifted, there must be a multilateral and coordinated

approach among host statesto repatriation in consultation with UNHCR.

C When temporary protection islifted, those refugees who express a wish not to return
because of fear of suffering serious human rightsviolations, should have access to an
individual asylum procedurein the host state.

C Special attention should be paid to the cases such as individuals coming from areas
where they are in the minority, individuals in mixed marriages and conscientious
objectorsto military service.

Similar protection principles should apply to the relocation of internally displaced
persons.

Asaconfidencebuilding measur e, statesshould indicatethat futurer etur neestoBosnia
and Herzegovina will not lose their protection status in host states if conditions there
deterioratein thefuture.

The international community must take immediate steps to ensure that attacks on
returning refugees and displaced persons cease. |FOR and the High Representative should
develop, as a matter of priority, effective plans to permit the safe return of refugees and
displaced persons, in addition to temporary visits.
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VIIl. RESOLVING CASES OF “DISAPPEARED” AND “MISSING” PERSONS

“It is to be feared that the great majority of missing persons in the territory of the
former Yugoslavia have been victims of arbitrary executions or armed confrontations
and areburied in morethan 300 mass gravesin Bosnia and Herzegovina and Croatia.
The search for truth, therefore, includesthe urgent need to locate, guard and excavate
these mass graves and to exnume and identify the mortal remains therein.”

Manfred Nowak, the United Nations Expert on missing persons, Report to the
United Nations Commission on Human Rights, 4 March 1996

The number of “disappeared” and “missing” persons after four years of war in Bosnia and Herzegovina
is staggering and the number of grave sites which may hold the secret of the fate of many of them is
huge. Nevertheless, it must be amatter of priority to resolve the fate of the * disappeared” and “missing’

to ensurethat their relatives can get on with their lives. Some are no doubt still alive; most may have been
ddiberately and arbitrarily killed. The search for those who are il alive must be vigorous and thorough.

The bodies of those who have have been killed should be found, identified and returned to their families
or locdlities to be given adignified burial. Those responsible for their death must be brought to justice by
the Tribuna or, when ajudicia system is able to conduct fair trials in accordance with international
standards, in national courts. The peace agreement, however, fails to provide for an effective
international or national mechanism which can perform these essential tasks adequately and little progress
has been made in the six months since the peace agreement to resolve these pressing problems. Amnesty
International believes that it is essential for the international community to devise a long-term action
program as a matter of priority which will ensure that both the humanitarian needs of the relatives and
the requirements of the Tribuna are addressed, without prejudiceto either. Theinternational community
has recognized the urgent need to resolve the fate of the “disappeared” and “missing”, by exhumation,
if necessary, but has failed to provide more than a tiny fraction of the funding, staff and equipment
needed. The Commission on Human Rights has drawn attentioin to:

“the need for immediate and urgent efforts to determine the fate of missing persons, includingin
cases Where other means of determining the fate of the missing have proved unsuccessful and
upon the recommendation by qualified experts that exhumation will provide an efficient means
for resolving cases that are unlikely to be resolved by other means, an eventua examination by
such expertsof massgrave sitesor siteswhere arbitrary executionsor killings of many thousands
of persons are reported to have taken place” .22

The scope of the problem is huge, but it can and must be solved. Estimates of the number
of missing persons from al sides in Bosnia and Herzegovina amount to atotd of at least 27,000 people.

22 Res. 1996/71, adopted 23 April 1996, UN Doc. E/CN.4/1996/L.11/Add.3.
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233 Although asignificant proportion of the individuals may have been casualties of armed conflict rather
thanvictimsof violations or abuses of internationa human rightsor humanitarian law, thereisconsiderable
evidence to indicate that large numbers of them were victims of deliberate “ disappearances’ or were
made deliberately “missing”. Similarly, there are reports of the existence of up to 3,000 grave sitesin
Bosnia and Herzegovina, of which an estimated 300 are believed to be mass grave sites with large
numbers of bodies. It is unclear how many contain victims of violations of internationa humanitarian
humanrights or humanitarian law as opposed to victims of armed conflict. The existence or exact location
of the vast mgjority of the reported sites adso remains to be confirmed by on-site investigations.
Nevertheless, the large number of reported or confirmed sitesin itself represents an enormous problem,
but one which can and must be solved. In contrast to the enormous scale of the problem, few dedicated
resources have been made available by the international community for the resolution of cases of
“disappeared” at the hands of government forces or “missing” persons at the hands of non-governmental
entities.

Families need to learn the fate of their loved ones. Far too often, even the enormity of a
tragedy such as this one cannot prevent the issue from dipping off the international agenda for action.
With the passage of years, afeeling of resignation setsin among members of the international community
about the fate of the " disappeared” or “missing”. Thefailureto achieve any progressin such casesleads
to a sense of fatalism and defeat. More immediate human rights crises engage the attention of both
politicians and activists, and the victims and their families are |eft fedling frustrated and abandoned. A
world which once proclaimed its outrage about their plight suddenly no longer seems to remember or to
care that these families are effectively stranded in time - unable to move forward with their lives.234

The terrible emotiona and psychological effects on a family of up to four years of waiting for
some conclusive information about the fate of their relative need to be acknowledged through a clear
commitment of political will and financial resources from the international communiity and regiona
authorities. Theresolution of cases of “ disappearance”’ and “missing persons’ must be viewed asalong-
term project. Persistence must be an absolutely essential component of the international community’s
approach to this matter. It is aso important to emphasize that the actua physical reappearance of an
individua is not the only objective here. Although physica regppearance may be aredigtic god in only
alimited number of cases, obtaining the smple truth about the fate of theindividua and pressing for those
responsible for “disappearances’ to be brought to justice are equally important motives for concerted
action by regiona authoritiesand theinternationa community. Moreover, thereisanincreasingly pressing
need for the international community to document in careful and exhaugtive detail the fate of as many of

Report submitted by Mr. Manfred Nowak, expert member of the Working Group on Enforced or
Involuntary Disappearances, responsiblefor the special process, pursuant to paragraph 4 of Commission
resolution 1995/35, 4 March 1996, UN Doc. E/CN.4/1996/36, para. 1. See also the Amnesty International
reports: ‘ An unknown destination’ - ‘Disappeared’ in former Yugoslavia: Case sheets (Al Index: EUR
05/08/95); ‘ Destination unknown’ - ‘Disappeared’ in former Yugoslavia: Recommendations (Al Index:
EUR 05/06/95); Bosnia-Herzegovina: The missing of Srebrenica (Al Index: EUR 63/22/95).

24 The Expert on missing persons has explained: “Fifteen years of experience of the Working Group
on Enforced or Involuntary Disappearances show that the relatives of the missing persons constantly
keep up the hope that their loved ones are alive until it has been proven beyond a reasonable doubt that
they havedied.” Report of the Expert on missing persons, UN Doc. E/CN./1996/36, para. 78.
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the “disappeared” and “missing” aspossiblein light of the recent emergence of those who deny that these
and other grave crimes were committed or who trivialize their extent.?®> As explained below, the
Tribund, which has the primary task of bringing to justice individuals rather than providing a
comprehensive historica record, cannot - and should not - be expected to document the fate of all those
who are “disappeared” or missing.

For many monthsnow, Amnesty | nternational has been campaigning vigoroudy for acommitment
by the international community to extend al necessary financial and political support to efforts by the UN
to exhume mass graves and conduct proper autopsies. The organization has also campaigned for the
return of victims remains to their families for buria, and intends to continue to press the international
community and its congtituent governments on this point. Amnesty International has frequently cited the
1994 report on avisit to the former Y ugodavia by amember of the UN Working Group on Enforced and
Involuntary Disappearances (WGEID), where a delegate noted that

“for the purposes of clarifying the cases of ‘missing persons, al bodies must be exhumed and
if possibleidentified. Apart from manifold sengtivities- politica will must be unconditiond - such
an undertaking would be a Herculean task. The UN should seek to establish such a forensic
enterprise under its auspices, help to find available experts and procure funds, if need be from
private sources.”2%¢

Amnesty Internationa believesthat the international community must position itself squarely behind such
a proposal, and ensure that this public commitment to a comprehensive program of ante-mortem data
collection, excavations, identification of bodies and return of remains to families is communicated
effectively to non-governmental organizations, relatives, and others concerned.

Itisof particular concern that despitethegravity of the problem, theonly international body
specifically addressing casesof “ disappeared” or “ missing persons’ lacksadequateresourcesand
international support to do so. The main international body responsible for investigating such casesin
the former Yugodavia is WGEID, which normally does not address “disappearances’ occurring in
stuations of armed conflict or abductions by groups not connected with a government. Therefore, in
1994, the UN Commission on Human Rights established a “special process on missing persons in the
territory of theformer Yugoslavia’ (Specia Process).2*” The mandate of thisnew UN mechanism covers
al cases of “disappeared” and “missing persons’ in the territory of the former Yugodavia, regardless
whether the victim was a civilian or a combatant or whether the perpetrators were connected to a

A similar pattern has occurred with respect to killings which took place in Rwanda. Members of the
former government have denied that any acts of genocide or crimes against humanity were committed by
that government, minimized their extent or argued that they were all the responsibility of the Rwandese
Patriotic Front. Attemptsin the past decade to deny or minimize the Holocaust in the Second World War
have been unsuccessful in light of the careful and thorough documentation of these crimes by the
International Military Tribunal at Nuremberg, military and national courts and non-governmental
organizations.

UN Doc. E/CN.4/1994/26/Add.1, para. 111.
Res. 1994/39, para. 23; Res. 1994/72, para. 24.
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government or not.2% In this paper, Amnesty |nternational uses the term “disappeared” to cover people
who have been “disappeared” by government forces, whether in armed conflict or not, and the term
“missing” to cover persons who are “missing” following abduction by non-governmental entities.

The Specia Process was set up as ajoint mandate of the UN Special Rapporteur on the former
Y ugodavia and the WGEID - and was defined by the latter in its January 1995 report as having a“ strictly
humanitarianand non-accusatory nature”.2*° An Expert on missing persons, Manfred Nowak, nominated
by the Chairman of the WGEID, was appointed to carry out the work of this Special Process. The sole
responsibility of the Expert on missing personsisto determine the fate and whereabouts of “ disappeared”
and “missing persons’, and does not extend to identifying who was responsible.

Since hisappointment and until very recently, the work of the Expert on missing persons has been
greatly hampered by a chronic lack of adequate resources, logistical obstacles to travel and information-
gathering in the region (especialy in Bosnia and Herzegovina), and the refusal of all cooperation on the
part of the government authorities of the Federa Republic of Yugodavia. Inits 1995 internationa action
on “disappeared” and “missing persons’ in theformer Y ugodavia, Amnesty International has expressed
great concern that the current level of resources made available by the UN for the Specia Process was
clearly inadeguate to the task. The organization called on the international community, through member
states of the UN, to provide whatever resources were required - whether it was a question of funding,
staffing, or logistical help and political support - to ensure that the Special Process was a genuinely
concerted and comprehensive effort to document and resolve the cases of thousands of” disappeared”
and “missing persons’ in the former Yugodavia. Amnesty International dso caled on dl parties to the
conflict to cooperate with the Special Process to trace “disappeared” and “missing persons’, making
records available and permitting access to territories under their control .24

As stated earlier in this paper, the lack of any clear direction or a sense of determination
regarding the resolution of cases of “disappeared” and “missing persons’ in the peace agreement of
December 1995 was a considerable disappointment. Thefailureto spell out any clear rolefor the Specia
Process or to underline the responsibilities of the parties to the agreement with regard to clearing up the
many thousands of such cases was especialy disturbing. Between the beginning of March 1996 and the
end of April 1996 when the UN Commission on Human Rights addressed the situation, however, there
were anumber of positive devel opmentswhich at |east pointed the way toward acomprehensive strategy
for the resolution of cases of “disappeared” and “missing persons’ in all parts of the former Y ugodavia
Nevertheless, the political will and financial support of UN member states - aswell asthe full cooperation
of regiona governments - are gill lacking.

On 1 March 1996, an Expert Group on Exhumation and Missing Persons (Expert Group) was
established to coordinate the different activities related to exhumation and missing persons. The Expert

Report submitted by Mr. Manfred Nowak, member of the Working Group on Enforced or Involuntary
Disappearances, pursuant to paragraph 24 of Commission resolution 1994/72, para. 10.

Id.
240 See Amnesty International, ‘ Destination Unknown’ - * Disappearedin Former Yugoslavia (Al Index:
EUR 05/06/95), & 6-7.
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Group is chaired by a representative of the High Representative, who is to be the focal point for the
Expert Group, and consists of representatives of the Tribunal, the Expert on missing persons, the UN
Specia Rapporteur on the former Y ugodaviathe International Committee of the Red Cross, Physicians
for Human Rights, IFOR and the IPTF.24

The proposed guidelines of the Expert Group state that the primary objective of the Expert Group
isto coordinate activities related to exhumation of suspected mass grave sites and exhumation of mortal
remains and the collection of ante-mortem data to facilitate the identification of individud victims. The
Expert Group hasthe“humanitarian goal of determining the fate of the missing and informing the families
of their findings’. In line with this goa, priority is given to tracing missing persons by collecting
information through both public and confidentid approaches. Thus,

“exhumations for purposes of identification should occur after other means of identification have
provenunsuccessful or when thereisreason to believe that exhumation, because of the particular
circumstances involved, will provide an efficient mean[s] for resolving cases which are unlikely
to be solved by other means. In al circumstances, exhumation of grave sites should be
performed in accordance with internationa [ly] recognized standards, including the recognition of
the right to decent burial, for both identified and unidentified remains. The Group agreesthat the
collection of ante-mortem datais, in principle, necessary before any exhumation for identification
purposes.”

The Expert Group has agreed that any exhumations performed by local authorities should be performed
professionally in accordance with internationa standards under the supervision of international experts
and that local authorities should be encouraged to focus on information gathering. The responsibilities of
the focal point attached to the Office of the High Representative include enhancing cooperation “through
suggesting sequencing of efforts, advising Members concerning conflicts or overlaps in their work, . . .
identifying possibilitiesfor additional information sharing” and coordinating fundraising efforts. The Expert
Group gives specid attention to organizing training of loca experts, providing information to families on
actions being taken to determine the fate of the missing, supporting loca non-governmenta organizations
and determining the preferences of the parties and families concerning burial 242

As of the beginning of June 1996, the investigation and prosecution requirements of the Tribunal
have priority over other issues relating to cases of “disappeared” and “ missing persons’. Given the need
to focus its work very precisaly in order to proceed as swiftly as possible with indictments and
prosecutions and its severdly limited resources, it isunlikely that Tribuna will be ableto pursue aprogram

21 The Expert Group is not to be confused with a separate Working Group on Missing Persons
established under the chairmanship of the| CRC on 1 March 1996 in Sarajevo in accordance with the peace
agreement which hasamandate to trace missing relatives. SeeBildt report, UN Doc. $/1996/190, paras 75-
76. The Expert on missing personsisan observer and the partiesto the peace agreement participatein the
Working Group.

222 This account of the work of the Expert Group is based on a copy of its proposed guidelines dated
3 April 1996 obtained by Amnesty International and other sources. It is believed that the guidelines
accurately represent current practice and policy of the Expert Group.
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of excavation of more than ahandful of suspected mass grave sitesin Croatiaand Bosniathisyear. The
selection of these sites will naturally be determined by the needs of the criminal investigations currently
underway, and these excavations will be carried out chiefly for the purposes of collecting evidence for
indictments and prosecutions. The identification of all “ disappeared” or “missing” personsand thereturn
of the remains of those identified in the course of the excavations are considered to be matters outside
the remit of the Tribunal.

However, it is apparently the intention of the Expert Group to pursue a broader agenda once the
immediate needs of the Tribuna have been sufficiently met. This broader agenda would focus on the
identification of individua victims - made possible by a large-scae operation to collect al available
information about physical characteristics, hedth histories, etc. from families and relatives of the
“disgppeared” or “missing”’. The setting up of additiond field offices of the High Commissioner
(especialy in Tuzla, where most of the relatives of the “missing” of Srebrenica are located) is essential.

Such an operation will require considerable resources to fund both the ante-mortem data
collection project in the field and the exhumations themselves. The Expert on missing persons, therefore,
requested the UN Commission on Human Rights at its 18 March to 26 April 1996 session to “authorize
the necessary resources from the regular budget or establish a speciad voluntary fund” to which
governments could make contributions specifically for this purpose.

The UN Commission on Human Rights, unfortunately, did not call for IFOR to provide adequate
security for grave sites, but it did urge the Expert on missing persons to cooperate with the members of
the Expert Group to prepare a comprehensive plan for exhumations and underlined the need for the
establishment of an ante-mortem data base.?*®* Amnesty International is dismayed that the UN
Commission on Human Rights did not call for the allocation of the necessary resources to meet this
pressing human need. Insteed, it Ssmply requested the Expert on missing persons*to assumeresponsibility
for securing appropriate support, including financid assistance, for the activities of the Expert Group, . .
. request[ed] the international community to make available the necessary means for this undertaking”
and recommended that the High Commissioner “provide, through existing voluntary funding mechanisms,
means to assist the expert for the special process to secure the necessary financial assistance” .44
Putting the entire responsibility on the Expert on missing persons to seek the necessary funding isin
marked contrast to the normal funding arrangements for thematic mechanisms. For example, the UN
Commission on Human Rights urged the Secretary-General, “from within existing resources, to make al
necessary resources available for the Special Rapporteur [on the former Yugodavia) to carry our her
mandate successfully and in particular to provide her with adequate staff based in those territories to
ensure effective continuous monitoring of the human rights situation there and coordination with other

23 UN Commission on Human Rights Resolution adopted on 23 April 1996, UN Doc. E/CN.4/1996/L .11,
para. 34 (a) - (b).

24 1d., paras 36-37. The High Commissioner has opened a sub-account of the trust fund for the
activities of the Centre fro Human Rights, destined to support the activities of the Expert on missing
persons with regard to exhumantions and the identification of mortal remains. Letter to Permanent
Representatives to the UN in Geneva dated 22 May 1996 from the Expert on missing persons.
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United Nations bodiesinvolved” 24> In contrast, the Expert on missing persons has been Ieft to take his
hat in hand from government to government to raise the funds himself.

After consulting the Expert Group, the Expert on missing persons prepared a budget totalling
$6,120,000 to provide for the compilation of ante-mortem data on 8,000 missing persons and the
exhumation and identification of the mortd remains of 1,000 persons over one year. On 22 May 1996,
he appealed to the international community to provide the Special Process and the Expert on missing
persons “with either qudified forensic scientists, logistical donation or financia contribution in order for
them to carry out their mandate with a view to alleviating the suffering of the families who are seeking
the truth about the fate of their beloved ones’.?46 He then convened a meeting in Geneva on 30 May
1996 of more than 30 government representativesto present the budget. Although there were no formal
pledges made at this meeting, the comments by government represenatives were generaly positive.

In these circumstances, Amnesty | nternational is calling on the international community
to make firm commitments to the establishment of a comprehensive program aimed at the
identification of individuals buried in mass gravesin Bosnia and Herzegovina and their return in
dignity for burial. The programwill need the full support of the Specia Process, the Tribunal, ICRC, the
office of the High Representative, IFOR and non-governmental organizations, as well as states acting
through the Genera Assembly and Commission on Human Rights and through donations to existing
voluntary funds. Such a program should be developed by a single international body with responsibility
to ensure that it was implemented so as to ensure effective leadership, but would have to maintain close
contactswith the others, in particular the Specia Process, ICRC and the Tribunal. Amnesty International
believes that the Expert on missing persons would be the appropriate ingtitution to carry out, in close
cooperation with the Expert Group, such aprogram. The one-year program proposed by the Expert on
missing persons, athough an important firgt step, must be only theinitia part of acomprehensive program
to resolve cases of the “disappeared” and “missing”.

The program could draw on the numerousforensi ¢ experts round the world who have volunteered
their expertise?*” 1t would also needto work closely with the authorities and the relatives of the victims,
particularly for the purposes of gathering accurate ante-mortem data and also pay particular attention to
ensuring that the relatives were properly informed so as to work towards readlistic expectations on all

25 |d., para. 46.

246 |_etter to Permanent Representatives to the UN in Geneva dated 22 May 1996 from the Expert on
missing persons. Theitemized budget attached to the letter makes clear that significant cost reductions
in administrative, logistical and other support have been achieved as a result of the willingness of a
number of organizations, including the Office of the High Representative, the ICRC and | FOR to support
the Special Process without charge.

The UN Centre for Human Rights has compiled a list of forensic experts who have volunteered to
undertake such tasks. See UN Commission on Human Rights Res. 1996/31, adopted 19 April 1996, UN
Doc. E/CN.4/1996/L.11/Add.1; Res. 1994/31, adopted 4 March 1994; Report of the Secretary-General on
human rights and forensic science, UN Doc. E/CN.4/1996/41; Report of the Secretary-General on human
rights and forensic science submitted pursuant to Commission Human Rightsresol ution 1992/24, UN Doc.
E/CN.4/1993/20.
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sides. The program would aso need to be carried out over along time span as the sheer scale of the
problems mean that work may have to continue over several years, but the UN General Assembly has
made clear that the obligation to investigate cases of “disappearance” continues until the caseisclarified,
the victims or their families compensated and those responsible brought to justice.?4®

Governmentswould have the primary responsibility to implement such aprogram, but the Specia
Process would supervise the ante-mortem data collection, monitor excavations to ensure that they are
carried out in a professional and impartiad manner in accordance with international standards, taking into
account the needs of the families of the victims and the Tribunal. If governments were unable or
unwilling to carry out the excavations in the manner required, the Special Process would carry out the
excavations itself.

Regardless whether the prime objective of any individual exhumation is obtaining evidenceto be
used in any prosecution or the identification of victims, it isvita that al work is carried out to the highest
professional standards so as to ensure that mistakes are avoided in identifications and that all evidence
is of a quality that can be presented in the Tribunal or any nationa court. Similarly, al exhumations,
whether by the Tribuna or the Specia Process, should be carried out in accordance with international
standards, including the UN Guiddines for the Conduct of United Nations Inquiries into Allegations of
Massacres, the UN Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and
Summary Executions, the UN Modd Protocol for a Lega Investigation of Extra-legd, Arbitrary and
Summary Executions (Minnesota Protocol) and the UN Model Autopsy, which provide safeguards to
ensure that the interests of the relatives are fully represented in the course of such exhumations.?+°

Aninvestigation in accordance with international standards “should be able to be conducted for as
long as the fate of the victim of enforced disappearance remains unclarified”. UN Declaration on the
Protection of All Persons from Enforced Disappearance, Art. 13 (6). “The victims of acts of enforced
disappearance and their family shall obtain redress and shall have the right to adequatae compensation,
including the means for as complete a rehabilitation as possible. In the event of the death of the victim
asaresult of an act of enforced disappearance, their dependants shall also be entitiled to compensation.”
Id., Art. 19. “Acts constituting enforced disappearance shall be considered a continuing offenceaslong
asthe perpetrators continue to conceal the fate and the whereabouts of persons who have disappeared
and these factsremain unclarified.” 1d., Art. 17.

Theseand other international standardsareincluded inGuidelines for the conduct of United Nations
inquiries into allegations of massacres (Office of Legal Affairs, United Nations, New York 1995).
Principle 16 of the UN Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary
and Summary Executions requires that

“[flamilies of the deceased and their legal representatives shall beinformed of, and have access
to, any hearing aswell asto all information relevant to the investigation, and shall be entitled to
present other evidence. The family of the deceased shall have theright to insist that a medical
or other qualified representative be present at the autopsy. When the identity of a deceased
person has been determined, a notification of death shall be posted, and the family or relatives
of thedeceased immediately informed. Thebody of the deceased shall bereturned to them upon
completion of the investigation.”

Paragraph D (13) of the Minnesota Protocol statesthat “families of the deceased and their legal
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Recommendations:

The Expert on missing persons, in coordination with the Expert Group should develop, in
cooper ation with relevant organizations, a program of action to resolve all cases within three
years and return bodies which can be identified to families or communities. The program of
action should include establishment of a compr ehensive ante-mortem data collecton proj ect.

The program of action must ensurethat both the pressing and legitimate needs of the
Tribunal to gather admissible evidence and the humanitarian concerns of relatives are met
without harming either. The program of action should ensure good communications with the
families of the “ disappeared” and “missing” about the scope and pace of the excavationsand
identification.

The High Representativeand theHigh Commissioner should call upontheinter national
community to provide the necessary staff, equipment and funding to carry out thisprogram as
a matter of priority and should ensure that the partiesto the peace agreement cooper ate fully
with the Expert on missing persons.

The inter national community should providethenecessary staff, equipment and funding
to carry out this program as a matter of priority.

IX. ESTABLISHING EFFECTIVE NATIONAL INSTITUTIONS

“While much isbeing doneto try to ensureimmediate protection of human rightsin the
region of the former Yugoslavia, it is vital to sow the seeds now for post-IFOR peace.
All possible assistance should be given to official human rightsinstitutions, such asthe
Ombudsman and the Human Rights Chamber created by the Dayton Agreements in
Bosnia and Herzegovina, and the Ombudsmen of the Federation, since they will take
over once the international community leaves.”

Elisabeth Rehn, United Nations Special Rapporteur on the former Yugoslavia,
Report to the United Nations Commission on Human Rights, 14 March 1996

Amnesty International hasrepeatedly emphasi zed theimportance of long-term measuresfor humanrights
protection:

“Human rights components in peace-keeping operations should assit in the establishment of
permanent, independent and effective national institutions for the long-term protection of human

representatives shall be informed of, and have accessto, any hearing and to all information relevant to
theinvestigation, and shall be entitled to present evidence. This particular emphasis on the role of the
family as a party to the proceedings implies the specially important role the family’ sinterests play in the
conduct of theinvestigation.”
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rights and the reingtitution of the rule of law, including an independent judiciary and fair crimina
justice system. Other mechanisms, such as ombudsmen or nationa commissions, may be
encouraged to reinforce respect for human rights. Such mechanisms must be impartia,
independent, and competent with the necessary powers and resources to be effective. They
should conform to internationa guidelines and must never be a substitute for a fair and
independent judiciary.”2%°

The strengths and weaknesses of the mandates of the national ingtitutions established under the peace
agreement are discussed above in Section |.A.

The Office of the High Representative has not published a plan of action or budget covering the
establishment and operation of important nationa ingtitutions such as the Human Rights Commission
(Ombudsperson and Human Rights Chamber) and the Property Commission which now exist or those
which are to be created or now exist at the national or entity level, such as the Congtitutional Court and
judicid indtitutions. Much of the information about the international role in practice in establishing and
operating these ingtitutions can only be obtained from the international bodies which have played arole
in appointing individuals to these ingtitutions. The information available about how these crucia new
ingtitutions are operating - both from the internationa institutions and the nationa bodies themsalves - is
limited and gathering further information is one of the areas of inquiry for the Amnesty International
mission which went to Bosnia and Herzegovinain June 1996.

A. Human Rights Commission

The Ombudsperson, Gret Haller, apppointed by the OSCE on 21 December 1995, has been
operating in Sargjevo since February in establishing her office even before she formally took up her post
on 27 March 1996. Her office has published rules of procedure and began accepting complaints in
March. Complaint forms and guides on filing complaints in English and the local language have been
distributed throughout the country. As of 13 May 1996, the Ombudsperson had compiled 70 provisiona
files, including 12 registered cases?>! Amnesty International had not been able to obtain copies of the
rules, forms or guides by the end of May 1996 requested from the Office of Ombudsperson, but
communications with the country are difficult. Apparently, the Ombudsperson has not issued any press
releases or other documents concerning her work and there is no recent information about her activities
in the OHR Bulletin or funding and resources provided by the international community. Itisnot known
when the Ombudsperson plans to issue reports about her activities.

Despite the provisions in the peace agreement requiring complince with the decisions of the
Ombudsperson (see Section 1.A.5 above), it is not clear to what extent that the authorities will comply
with her recommendations. The Specia Rapporteur on the former Y ugodavia has stated that despite the
“excellent work in documenting and responding to . . . dlegations of discrimination” of the Federation
Ombudsmenintheir first year, “ other Federation and government authorities have been dow, and in some

20 Amnesty International’ s 15-Point Program for |mplementing Human Rightsin International Peace-
keeping Operations, Point 9.

%1 This account is based in part on the information in OHR Bulletin, No. 2, 13 May 1996, at 2.
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cases, completely uncooperative in responding to the Ombudsmen’ sfindings’.2*2 Some observers have
claimedthat as many as 80% of the decisions of the Federation ombudsmen’ s decisions have not yet been
fully implemented.

The Human Rights Chamber has had two ordinary sessions, following an inaugura session on 27
March 1996 in Sargjevo, 27 to 29 March 1996 and 7 to 10 May 1996. It is not known if it has finished
drafting rules of procedure. No recent information about the Human Rights Chamber and its activities
or funding and resources supplied by the international comunity had been publishedin the OHR Bulletin
as of the beginning of June 1996.

B. Strengthening remedies for the deliberate destruction of houses

Little progress has been made to ensure that those whose houses have been deliberately destroyed as
punishment for their religion, ethnicity, nationality or political opinion have effective remedies. The peace
agreement presents refugees and displaced persons with an unpalatable choice between restoration of
their destroyed or serioudy damaged homeswithout any further compensation for the damageor, in cases
where they fear to return, the option to lease their property - sometimes to those responsible for the
destruction - or to obtain compensation. Many refugees and displaced persons faced with this choice may
decide not to return, thusleaving the community where they lived occupied solely or primarily inthe hands
of members of other groups, some of whom have also fled after their own homes have been destroyed
as punishment.

The International Office of Migration convened a meeting in Geneva on 16 February 1996 on
progress on the establishment of the Property Commission, chaired by Italy, of al Contact Group States,
countries hosting refugees and international organizations, which agreed to undertake preparatory work
pending its establishment. The Property Commission hasonly just been established and as of the beginning
of June 1996 does not appear to have adequate staff and resources, despite the commitment in the peace
agreement to ensure this. A member of the Council of Europe’ s Parliamentary Assembly’s Committee
on Migration, Refugees and Demography who visited the country in April 1996 reported on 18 April 1996
that it was" most regrettable that at the time of writing the Commission lacksfundsto ensureits operation.
The financial situation is so grim that its members cannot even travel to Sargjevo!” 23

Since then, the Property Commission has had its second meeting and hired an interim executive
director for three months, Rodney Inder, who took up his post on 20 May 1996. The Property
Commission is now drafting its rules of procedure. Donations of $1 million from a variety of sources
reportedly have been offered for six months of operation, but it is not known if this money has been
received. This amount, however, appears to be wholly inadequate to ensure that claimants will be able
to receive adequate financial compensation. Moreover, as stated above, it is not clear whether local
authoritiesin either entity will be able or willing to enforce decisions of the Commission. Loca property

%2 Report of the Special Rapporteur on former Yugoslavia, UN Doc. E/CN.4/1996/63, para. 43.

28 Mr Iwinski, Contribution to the debate of the Assembly concerning the implementation of the
Dayton Agreements for Peace in Bosnia-Herzegovina, Council of Europe, Parl. Ass. Doc. 7524, 18 April
199%6.
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laws may have to be revised to ensure that those whose houses have been deliberately destroyed as
punishment will be able to obtain adequate relief. The international community can assist in that effort.
The Human Rights Coordination Centre staff have participated in meetings on thisissue and the Human
Rights Task Force has launched an effort to repeal or amend property laws which infringe on rights
guaranteed in the peace agreement.?®* No further information on this international effort had been
published in the OHR Bulletin as of the beginning of June 1996.

C. Other human rights programs

One of the most important tasks facing the international community in rebuilding existing national
inditutions to ensure protection and promotion of human rights is the reconstruction of judicid,
prosecutorial and law enforcement ingtitutions. Although the |PTF mandate under the peace agreement
is to advise, train and facilitate national and local law enforcement activities and to advise government
authorities on the *organization of effective civilian law enforcement agencies’, as of the beginning of
June 1996, it had not published aplan of action for rebuilding these ingtitutions. This appearsto beamgjor
weakness of international implementation of human rights provisions so far. The UN Crime Prevention
and Crimind Justice Divison (Crime Division), in addition to its proposals concerning the training of 1PTF
CIVPOLS (see Section V.B above) reached a Memorandum of Understanding with the Ministry of
Justice of Bosnia and Herzegovina on the provision of technical assistance. Based on a fact-finding
mission to the country in February and aneeds assessment mission in April, the Crime Division prepared
aseriesof project proposals, including training for selected local police, development of training materials,
establishment of a national police judicia academy and creation of a focal point at the UN Office at
Vienna on crime prevention and criminal justice for al of the former Yugodavia. Another project on
strengthening the administration of justice in Bosnia and Herzegovinais being devel oped jointly with the
UN Department for Development Support and Management Services, which will includetraining. Asof
the beginning of June 1996, however, the international community had not provided funding for these
projects.

The Council of Europe has undertaken anumber of small, but important, projects. For example,
the Human Rights Directorate, is trandating the European Convention on Human Rights into local
languages, providing a basic human rights library to the nationa governments and entities, organizing
seminars on the European Convention on Human Rights and organizing study vidits for officials and
lawyers in charge of implementing the European Convention on Human Rights.

Recommendations:
The international community must ensure that adequate financial and other resources are
provided to new and existing national and local institutionswhich protect and promote human

rights and seethat their decisions are fully implemented.

ANNEXES

%4 OHR Bulletin, No. 3, 20 May 1996, at 3.
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Amnesty International’s 15-Point Program for Implementing Human Rights in International
Peace-keeping Oper ations

International implementation of human rights provisionsin the peace agr eement
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