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1 » Background

Credibility represents a very complex and challenging area of refugee law and status determination.
Research and practice have showed that it is a core element of the adjudication of asylum applications. The
assessment of credibility plays a central role in the determination of an applicant’s needs for international
protection.! In the exercise of its supervisory responsibility under its Statute* and Article 35 of the 1951
Convention relating to the Status of Refugees (hereinafter 1951 Convention),’ the United Nations High
Commissioner for Refugees (hereinafter UNHCR) has noted a common trend across European Union
Member States whereby negative decisions on applications for international protection often seem to be
made on credibility grounds without the application of the criteria of the Qualification Directive to the facts
of the application. In addition, notwithstanding the different legal traditions in the EU, UNHCR has noted
that a common understanding and approach to credibility assessment is still lacking among its Member
States.

The credibility assessment involves a determination of whether and which of the applicants statements and
other evidence can be accepted, and therefore may be taken into account in the analysis of well-founded
fear of persecution and real risk of serious harm. With the exception of the guidance on a few aspects of
the credibility assessments in Article 4 QD and some relevant provisions in Council Directive 2005/85/EC
of 1 December 2005 on minimum standards on procedures in Member States for granting and withdrawing
refugee status,* the EU asylum acquis provides little guidance on this core task of the asylum procedure. The
UNHCR Handbook on Procedures and Criteria for Determining Refugee Status,” and the UNHCR Note on
Burden and Standard of Proof® provide some additional guidance.

1 For the purposes of this report, “international protection” means refugee status and subsidiary protection status as defined
by Article 2 (a) of Council of the European Union, Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards
for the Qualification and Status of Third Country Nationals or Stateless Persons as Refugees or as Persons Who Otherwise
Need International Protection and the Content of the Protection Granted, 19 April 2004, 2004/83/EC (hereinafter Qualification
Directive or QD), by which all Member States are bound with the exception of Denmark. The European Parliament and the
Council of the European Union adopted Council of the European Union, Directive 2011/95/EU of the European Parliament
and of the Council of 13 December 2011 on Standards for the Qualification of Third-Country Nationals or Stateless Persons
as Beneficiaries of International Protection, for a Uniform Status for Refugees or for Persons Eligible for Subsidiary Protection,
and for the Content of the Protection Granted (Recast), 20 December 2011, OJ L 337, p 9-26 (hereinafter recast Qualification
Directive or recast QD), which will repeal the 2004 Qualification Directive with effect from 21 December 2013, for all the
Member States of the EU who were bound by it, with the exception of Ireland and the United Kingdom who opted not to take
part in the adoption of the recast Directive. Of note, the definition of “international protection” remains the same in the recast
Qualification Directive.

2 UN General Assembly, Statute of the Office of the United Nations High Commissioner for Refugees, Resolution 428(V),
Annex, UN Doc. A/1775, 1950, para. 1. Paragraph 8 of its Statute confers responsibility upon UNHCR to supervise the
application of international conventions for the protection of refugees.

3 UN General Assembly, Convention Relating to the Status of Refugees (hereinafter 1951 Convention), 28 July 1951, United
Nations, Treaty Series, vol. 189, p. 137. Art. 35 of the 1951 Convention obliges States Parties to cooperate with UNHCR in
the exercise of its functions, including in particular to facilitate its duty of supervising the application of the provisions of the
1951 Convention.

4 European Union: Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in Member States
for granting and withdrawing refugee status, 13 December 2005, OJ L 326/13 (hereinafter Asylum Procedures Directive and
APD).

5 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and the 1967
Protocol relating to the Status of Refugees, December 2011 (re-issue) (hereinafter UNHCR, Handbook). The handbook was
first published in 1979 and re-edited in 1992. See in particular paras 195-205.

6 UNHCR, Note on Burden and Standard of Proof in Refugee Claims, 16 December 1998 (hereinafter UNHCR, Note on Burden
and Standard of Proof).

13

Chapter 1 I Introduction



14

Against this backdrop, the Hungarian Helsinki Committee,” in partnership with UNHCR, the International
Association of Refugee Law Judges,® and Asylum Aid (UK),’ launched in September 2011 a project entitled
Towards Improved Asylum Decision-Making in the EU (hereinafter CREDO)." The project received financial
support from the European Refugee Fund Community Actions of the European Commission. The overall
goal of the CREDO project is to contribute to better structured, objective, high-quality, and protection-
oriented credibility assessment practices in asylum procedures conducted by EU Member States, as well as
to promote a harmonized approach, reflecting relevant provisions in EU law and international standards.

The CREDO project aims to deliver three different outputs. In addition to this UNHCR research, a training
manual on credibility assessment for practitioners has been prepared by HHC, and judicial guidance for the
assessment of credibility in judicial review has been developed by the IARL]J. Two pilot training seminars,"
involving first instance decision-makers, judges, and other legal practitioners, have further contributed to
the development of the HHC manual and the UNHCR research.

7 Hungarian Helsinki Committee (hereinafter HHC), at: http://helsinki.hu/en/.
8 International Association of Refugee Law Judges (hereinafter IARLJ), at: http://www.iarlj.org/general/.
9 Asylum Aid, at: http://www.asylumaid.org.uk/.

10 HHC, CREDO - Improving Credibility Assessments in EU Asylum Procedures, at: http://helsinki.hu/en/credo-%E2%80%93-
improving-credibility-assessment-in-eu-asylum-procedures.

11 CREDO Pilot training seminars, Prague (30-31 May 2012) and Madrid (28-29 November 2012).
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Purpose and Scope
o of the Report

The aim of the EU Common European Asylum System (CEAS) is to ensure that, regardless of the Member
State in which an application for international protection is lodged, the application should receive the same
level of treatment as regards procedural arrangements and status determination. The objective of the CEAS
is that “similar cases should be treated alike and result in the same outcome.”** Even if Member States apply
the same legal concepts in accordance with the Qualification and Asylum Procedures Directives and adopt
a common interpretation of the provisions therein, given that credibility findings can be determinative of
the outcome of an application, the examination of similar cases may result in different outcomes across the
EU if the approach to the assessment of credibility differs.

Variances in outcomes may also occur within national jurisdictions where individual decision-makers
exercise significant discretion and employ different approaches to credibility assessment. This has been
recognized by the EU, which has taken steps through the European Asylum Support Office (hereinafter
EASO) to address the issue. The EASO, which is tasked with providing support to Member States’ efforts to
implement the standards set in the second phase of the CEAS, has established a Centre for Training, Quality
and Expertise. This centre delivers a common training programme, the European Asylum Curriculum
(hereinafter EAC), for national asylum officials across the EU that includes a module specifically on evidence
assessment, including the credibility assessment.

With this report, UNHCR hopes to contribute to the further harmonization of Member State practices
as they relate to the assessment of credibility. The report provides insights into some state practices on
specific aspects of the credibility assessment. As such, it does not purport to provide a comprehensive
overview or comparative analysis of evidentiary rules and practices in the EU. UNHCR’s own observation
and recommendations in this area reflect the experience and challenges in its own capacity as refugee status
determination decision-making body, and in particular the extensive work undertaken in recent years to
support and train decision-makers in this area.

There is a pressing need for comprehensive and up-to-date guidance on credibility assessment to address
the challenges inherent in evidentiary law in asylum claims. UNHCR has therefore embarked on the review
of its existing guidance with a view to producing updated guidelines on credibility assessment that reflect
recent developments in international refugee law and other relevant areas of law. This report does not
constitute that final guidance.

Instead, the report seeks to identify and clarify some key concepts. As such, UNHCR hopes that the report
will contribute to providing a more solid foundation to inform the necessary discussions at EU level for the
further harmonization of credibility assessment practices. The state practices observed during the research
and evidenced through the jurisprudence of national courts are used as illustrations of the issues discussed
in the report.

Given the limited resources and time available for the project, the scope of this report extends only to
selected aspects of credibility assessment. These consist of the purpose of the credibility assessment and its
place in the overall process of establishing the facts, the principles underpinning the credibility assessment,
the ‘shared burden, the credibility indicators, and the benefit of the doubt. The structure of the report has
been built around these concepts.

12 European Council, The Stockholm Programme — An Open and Secure Europe Serving and Protecting Citizens, OJ C 115/1, 4
May 2010, section 6.2, Asylum: a common area of protection and solidarity.
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Given the little guidance that exists on the credibility assessment in the asylum procedure, and in light
of the many developments noted in academic research in this area over the past two decades, the report
supplements the observations of state practices and the analysis of case law with references to academic
publications.

Particularly relevant in this regard are the developments in areas other than the law with direct relevance and
consequences for the practice of refugee law and status determination, for they relate to the establishment
of the facts in an asylum claim. The recent developments in disciplinary fields, including neurobiology,
psychology, gender and cultural studies, anthropology, and sociology, have been reflected in this report to
the extent that researchers had already articulated their relevance in academic publications. In addition to
the chapters on the concepts listed above, the report, therefore, also contains one more theoretical chapter,
which outlines and explains the scientific evidence that buttresses the factors that need to be taken into
account when assessing the facts of the application. The bibliography annexed to this report provides an
overview of the extensive academic publications referenced throughout.

Furthermore, because this report is conceived as a practical tool for policy makers and asylum practitioners,
it seeks to demonstrate usefully how these factors can be taken into account. It therefore does not merely
list these factors and their relevance; it undertakes the more challenging exercise of intersecting these
factors with the application of the various legal concepts throughout the report. The practices observed
during the national research and the jurisprudence developed by national courts, as well as regional and
international courts, are used to illustrate how these factors need to be taken into account. A table of the
case law referenced in the report is annexed.

UNHCR is acutely aware that complex concepts such as those underpinning the credibility assessment also
need to translate into the daily practice of asylum decision-makers. It is acknowledged that decision-makers
are pressured by time and other imperatives, and may have received little or no training in this complex
area of their work. Many may have extensive status determination experience but only limited insights into
the factors that impact on their practice. UNHCR has therefore also translated the legal and theoretical
concepts into practical flowcharts and checklists to assist decision-makers and to support a fair assessment
of credibility in the asylum procedure. These are annexed to this report.

Limitations of the research

It should be noted that, due to the above stated limitations and the wide-ranging issues at stake, the focus
of the report is solely on the main asylum procedure. It does not include any considerations regarding the
credibility assessment in accelerated procedures, for subsequent applications, appeal stages, procedures
for the cessation, exclusion, revocation of, ending of, or refusal to renew international protection, or any
national protection statuses.

Likewise, this report focuses on the assessment of credibility in the asylum procedure in general terms
and does not address the specific considerations linked to claims based on religious conversion or sexual
orientation and/or gender identity for instance.

In line with the UNHCR’s Age, Gender and Diversity (AGD) Policy,” the report mainstreams and
systematically applies an age- gender- and diversity-sensitive approach in its focus and analysis. However,
given the additional complexities represented by child asylum claims and the limited guidance in this field,
the assessment of credibility in child asylum claims was excluded from the scope of the report. A follow-up
project, also supported by the European Refugee Fund, will delve into this aspect in 2013-2014.

The limited number of files reviewed and interviews observed precluded the use of credibility assessment
in the case of family members. Anecdotal evidence suggests that interviews with family members are

13 UNHCR, Age, Gender and Diversity Policy, Working with People and Communities for Equality and Protection, 1 June 2011.
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used to refute or support the credibility findings in relation to the claim of the main applicant leading to
the international protection needs to these family members being overlooked. Questions regarding the
confidentiality of statements could also be posed. This aspect of state practice needs more research.

This report does not include either a detailed analysis of some procedural practices that impact on credibility
assessment (UNHCR research on improving asylum procedures in March 2010 covered these),'"* or an
analysis of the use of country of origin information (hereinafter COI) and the impact of country guidance
on evidentiary matters. It also does not analyse the methodology, quality and/or standards for certain
methods of credibility testing such as age assessments, expert and forensic evidence, medical reports, and
COI (including reliance on classified information). Neither does the report look at the role and impact of
the interpreter in the assessment of credibility. Further research on this aspect is also needed.

14 UNHCR, Improving Asylum Procedures: Comparative Analysis and Recommendations for Law and Practice — Key Findings
and Recommendations (hereinafter UNHCR, APD Study), March 2010.
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3. Methodology

3.1. Research methodology
As mentioned above, the methodology used in this research is multi-pronged.

To supplement the country-focused research in this project (in Belgium, the Netherlands and the United
Kingdom), for which the methodology is further detailed below, the research into state practices has
consulted publicly available state guidance issued by the national asylum authorities and/or tribunals in
Sweden, Canada, the USA, and Australia. These are systematically referenced in the report.

The research has also extensively referred to the European Asylum Curriculum Module 7 on Evidence
Assessment, as this training material is used across EU Member States either in its entirety through the
e-learning facility of the EASO, or through shorter training materials derived from the module and adapted
to the national context.

Desk-based research on existing case law from national courts in EU Member States and other countries,
namely Canada, the USA, Australia, and New Zealand, has also complemented national research on first
instance practice. Jurisprudence by the two European courts, the Court of Justice of the European Union
(hereinafter CJEU) and the European Court of Human Rights (hereinafter ECtHR) is systematically
referenced. In addition, rulings by the United Nations Committee against Torture (hereinafter CAT) have
also been researched and the expertise developed in the treatment of trauma due to torture informs this
report. A large proportion of individual complaints under the UN Convention against Torture concern
violations under Article 3 and have been made by asylum-seekers whose asylum claims had been rejected.
The case law of the CAT is thus relevant to international refugee law. Last, guiding standards from the
international criminal tribunals on assessing testimonial evidence and relevant rulings by the International
Criminal Tribunal for the former Yugoslavia (hereinafter ICTY) and the International Criminal Tribunal
for Rwanda (hereinafter ICTR) have also been used in this research. Like asylum adjudicators, these courts
have had to deal with cross-cultural contexts and other barriers, and have developed a body of principles,
which can inform the credibility assessment of statements and other evidence provided by asylum-seekers.
In total, over two hundred decisions by these courts have been referenced in the report.

In addition, more than seventy academic publications have been consulted to better understand the recent
developments in the practice of refugee law as it relates to the establishment of the facts of the claim, as well
as the developments in other scientific areas where researchers had already articulated their relevance to
the credibility assessment in asylum applications. In an attempt to illustrate the impact of these scientific
developments on the practices surrounding the credibility assessment, a multi- and inter-disciplinary
approach has been applied to the whole research.

The aim of this extensive but by no means exhaustive research was to clarify some key concepts, reference key
standards, outline the factors that have a bearing on the credibility assessment, and provide some insights
into state practices on specific aspects of the assessment of credibility. Drawing on the legal and scientific
developments mentioned above, this report analyses current state legislation, policy guidance, training, and
decision-makers’ practice on credibility assessments, and shows how approaches to the establishment of
facts need to be cognisant of the factors that impact on the credibility assessment.
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Although the files UNHCR reviewed and the interviews it observed during the national research in Belgium,
the Netherlands, and the United Kingdom provide unique and detailed examples of how decision-makers
go about the assessment of credibility, the aim was clearly not to focus solely on the three Member States
under study. This report is not an audit of the practices of the national asylum authorities in these countries.
Rather, the state practices observed in this research are used as illustrations of the key concepts and issues
discussed in the report the issues discussed are relevant for and aim to inform practice in all the asylum
systems of the European Union. UNHCR is deeply appreciative of the cooperation, time and expertise
offered by the asylum authorities, as well as the many other stakeholders who contributed to this research.

3.2. National research methodology

The scope of the national research included a review of the legal and policy frameworks in Belgium, the
Netherlands, and the United Kingdom, as well as their implementation by decision-makers.

In agreement with the state authorities, these three Member States were included in this research because
they had developed national guidelines and standards for guidance on the credibility assessment (the
Netherlands and the UK), or had introduced training for all new protection officers based on a shorter
version of the EAC Module 7 on Evidence Assessment (Belgium).

A common methodology for this national research was applied across the three Member States of focus to
facilitate, as far as possible, the gathering of commensurable data. A mixed-methods approach was utilized
to gather the necessary information: (i) desk-based documentary research and analysis of legislation,
administrative provisions, case law, policy instructions/guidelines, other existing data, and relevant
literature; (ii) the selection and review of case files and decisions; (iii) the observation of personal interviews
of applicants; and (iv) interviews and consultation with national stakeholders.

Desk-based research
UNHCR reviewed relevant primary and secondary sources from the three Member States of focus, which
included:

« relevant national legislation;

« any relevant procedural or administrative regulations, provisions, and instructions;

any relevant policy, operational guidelines or instructions on the credibility assessment;

the determining authority’s annual reports;

official statistics;

any relevant precedent-setting case law;

any available training materials on the credibility assessment used for training officials involved in
interviewing, examining, assessing, and taking a decision on applications for international protection;
and

« relevant secondary documentary resources, such as reports, commentaries, articles, and critiques
from reliable sources.
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Selection and review of case files and decisions

A distinctive and key feature of this part of the research was its focus on the implementation of credibility
assessment in practice by first-instance decision-makers. Consequently, a significant part of the research
involved a review and analysis of a selected sample of individual case files."

In total, 120 case files'® were reviewed. Case files were randomly selected according to the following criteria:

O Only case files relating to applications lodged after July 2010'” and December 2010'® and upon
which a first-instance decision had been taken were selected.

® The case files selected represented both decisions to grant an international protection status and
decisions not to grant such status in a ratio that broadly mirrored the recognition rates of the
determined period of time."

© The case files selected related to applications by both men and women as principal applicants in a
ratio that broadly mirrored the number of applications lodged by men and women for the relevant
period of time.?

O The case files selected related to applications concerning the following six top countries of origin for
the Member States under study, namely Afghanistan, the DRC, Guinea, Iran, Iraq, and Somalia.?!

Within the above selection criteria, the selection of cases was random. UNHCR, however, aimed to ensure
that selection methods would not produce misleading results by commission or omission.

As such, the case files selected were sampled in different regional locations within the Member State (if
applicable),” in different language sections within the Member State (if applicable),”® and by a range of
interviewing officers. In addition, and where possible, UNHCR reviewed the written decisions that were
taken on the applications of whose interviews were observed.*
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The case files reviewed by UNHCR in the three Member States typically included the application for international protection,
any other written statement by the applicant, the report(s) of the screening (if applicable) and personal interview(s), any
evidence submitted by the applicant, COI (if any), any other evidence obtained by the determining authority, any other
relevant documentation, case file notes and the written decision. In some instances, the case files also contained documents
submitted to the appeal instance and the appeal decision. In these cases, such documents were also reviewed with the
[single] aim of gaining a potentially useful insight into the appeal body’s view of the first instance determining authority’s
assessment of credibility. Where examples of case files are given in this report, these and any references ensure that the
applicant’s identity is protected.

40 case files were reviewed in each of the three Member States surveyed.
July 2010 refers to the national research in the UK.

December 2010 refers to the national research in Belgium and the Netherlands. With regard to the UK and the Netherlands
these applications would have been lodged after the date of issuance of the latest guidelines on the credibility assessment.

In all three Member States, the case files selected represented both decisions to grant an international protection status (i.e.
refugee status or subsidiary protection status) and decisions not to grant such a status. In Belgium, the case files selected
represented decisions in a ratio that mirrored the recognition rates — for each of the selected countries of origin — of the period
1 July to 31 December 2011. In summary, 11 decisions to grant refugee status, 8 decisions to grant subsidiary protection
status, and 21 negative decisions on international protection. In the UK, the case files selected represented decisions in a
ratio, which broadly mirrored the 2010 recognition rates. In the UK, therefore, 7 decisions to grant international protection and
33 negative decisions were reviewed. It is noted that no case file with a decision to grant subsidiary protection status was
analysed as the UK 2010 statistics only provided such protection status in 0.4 % of cases. In the Netherlands, the case files
selected represented decisions in a ratio that broadly mirrored the 2011 recognition rates — 16 decisions to grant international
protection (both refugee status and subsidiary protection status) and 24 negative decisions on international protection.

In the UK, the overall sample of case files was made up of 12 female and 28 male applicants. In Belgium and the
Netherlands, the equivalent figures were 14 female and 26 male applicants.

For the Netherlands and the UK, the case files related to applicants from Afghanistan, Iran, Iraq, and Somalia. For Belgium,
the case files related to applicants from Afghanistan, the Democratic Republic of Congo, Guinea, and Irag. In Belgium and
the UK, an equal number of case files were included for each country of origin. In the Netherlands, the breakdown was as
follows: 9 (Afghanistan), 11 (Iran), 13 (Irag) and 7 (Somalia).

Case files were reviewed from the following regional centres — UK: London and Liverpool; the Netherlands: the four IND
regions of north-east, south-east, south-west and north-west.

In Belgium, UNHCR sought to review a proportionate number of case files from the Flemish and French speaking sections of
the CGRA/CGRV.

UNHCR reviewed eight such written decisions related to interviews observed in the UK and Belgium, respectively. In the
Netherlands, UNHCR was not allowed to review any written decision that was taken on the application of the applicant
whose interview was observed. However, the Dutch determining authority orally communicated the decisions.
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Observation of personal interviews

UNHCR observed 29 personal interviews across the three Member States: 10 in Belgium, 9 in the
Netherlands, and 10 in the UK.

Interviews and consultation with national stakeholders

UNHCR consulted 74 national stakeholders in the course of this research. Those consulted included
personnel of the determining authorities responsible for examining, assessing, and taking a decision on the
application for international protection; personnel of the competent authorities responsible for interviewing
applicants for international protection, or taking decisions related to the asylum procedure; supervisors of
decision-makers; personnel responsible for providing COI; legal representatives and advisers; NGOs; and
appeal judges (for the purpose of providing a view on the quality of the evidence and credibility assessment
in first-instance decision-making).

The national research in figures

Number of national stakeholders
Number of

Number of Number of consulted and interviewed

case files decisions personal .
interviews Personnel from Representatives

reviewed reviewed observed competent from NGOs and
authorities Lawyers

*

UNHCR was not able to interview any interviewer/decision-maker within the CGRA/CGRV.
One interviewee was not interviewed one-to-one but provided information to UNHCR by email.

One interviewee is legal advisor at the Council of State

*k
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Caveats, Use of Terms
» and Explanations

Caveats

Given the limited number of case files reviewed and interviews observed, this research does not purport to
provide a quantitative analysis of state practice, nor does it intend to be a comparative study limited to three
Member States. For the same reasons, the findings solely intend to be illustrative of the issues discussed in
the report.

While the purpose of the review of case files and decisions was to illustrate how the credibility assessment
is conducted in practice, it is noted that the issue of credibility might not have figured in all the decisions
in the sample.

Use of terms and explanations

For the purpose of this report, UNHCR has used selected terminology used in the Qualification Directive
and the Asylum Procedures Directive. The use of terms drawn from these Directives are for the purpose
of this report only, as the scope and purpose of this report refers to the practice of EU Member States, and
should therefore not be regarded as UNHCR’s preferred terms.

The report uses the term ‘determining authority’ to refer to the administrative body in a Member State
responsible for examining, assessing, and taking a decision at first instance on the application for international
protection. It uses the term, decision-maker, to denote the personnel of the determining authority
responsible for examining and assessing an application for international protection and competent to take
a decision at first instance in such a case. The term ‘interviewer’ in this report is reserved for personnel of
the determining authority responsible for interviewing applicants for international protection, if different
from above, and/or where the report strictly refers to an interview situation.*

For the purpose of this report, the concept of an applicant’s ‘individual and contextual circumstances’ is
used instead of the applicant’s ‘profile. UNHCR has noted that the latter is often wrongly taken to imply a
pre-defined category of persons actually possessing, or perceived, or attributed to possess some common
characteristics, against which individual applicants are then measured. The term ‘individual and contextual
circumstances’ refers to a broader concept and reflects the requirement under EU law that an application be
assessed on an individual basis taking into account the background of the applicant.

An applicant’s ‘individual and contextual circumstances’ encompasses both the personal background of
the applicant, his or her age, nationality, ethnic origin, gender, sexual orientation and/or gender identity,
education, social status, religion, beliefs, values, and urban/rural cultural background, and state of mental
and physical health; his or her past and present experiences of ill-treatment, torture, persecution, harm, or
other serious human rights violations, and experiences in any transit country and the Member State; as well
as the wider legal, institutional, political, social, religious, cultural context of his or her country of origin, or
place of habitual residence, the human rights situation, the level of violence, and available state protection.

25 |n the asylum procedure in the three Member States on which this report focuses, the function of interviewer and decision-
maker are in principle merged, and entrusted to one person. However, this might not be indicative of practice in procedures
in other EU Member States. The following terms are used in the national context to denote the person responsible: “case
owner” (the UK), “protection officer” (Belgium), and “interviewer/decision-maker” (the Netherlands).
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For the purposes of this report, the terms ‘substantiate’ and ‘duty to substantiate’ have been used instead of
‘burden of proof” in accordance with the language in Article 4 QD.

Translations

All English translations contained in this report are unofficial translations by UNHCR unless otherwise
specified.
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What is the Credibility
o Assessment?

1.1. Purpose of the credibility assessment

In the English language, the ordinary meaning of ‘credibility’ is whether something or someone is capable
of being believed,' or alternatively, whether something or someone is trustworthy or reliable.” ‘Credible’ is
defined as “able to be believed or convincing.”

An applicant qualifies for international protection if he or she has a well-founded fear of being persecuted
for reasons of race, religion, nationality, membership of a particular social group or political opinion in
accordance with the 1951 Convention, or would face a real risk of suffering serious harm as defined in the
Qualification Directive if returned to the country of origin or habitual residence. In the asylum procedure,
the determination of whether an applicant has such a well-founded fear or faces such a risk is informed by
the findings of fact on points that are material - that is, relevant - to the asylum claim.

The term ‘credibility assessment’ in this context is used to refer to the process of gathering relevant
information from the applicant, examining it in the light of all the information available to the decision-
maker, and determining whether the statements of the applicant relating to material elements of the
claim can be accepted, for the purpose of the determination of qualification for refugee and/or subsidiary
protection status.

This understanding of the credibility assessment, which encompasses the determination of which facts
presented by the applicant can be believed, situates the credibility assessment as an integral part of the
process of establishing the facts of an asylum claim. The credibility assessment involves a determination
of whether and which of the applicant’s statements and other evidence submitted by the applicant can
be accepted and, therefore, may then be taken into account in the analysis of the well-founded fear of
persecution and real risk of serious harm.

This understanding is also promoted by the European Asylum Curriculum (EAC) module on evidence
assessment, which describes “the assessment of credibility as a tool to establish a set of material facts to which
you can apply the refugee definition (the findings of facts)”*

The question for decision-makers is how do they know whether they should accept the facts presented
by the applicant as supported by his or her statement and the other evidence available it the case? This, in
essence, is the question that the credibility assessment should assist in answering.

For the purpose of this report, evidence may be oral or documentary.® It includes the statement of the
applicant as well as any other oral evidence provided by experts, family members and other witnesses.
Evidence may also be documentary, including written, graphic, digital, and visual materials. In this sense,

1 The Concise Oxford Dictionary, Ninth Edition, Oxford University Press, 1995: “the quality of being convincing or believable.”

2 Collins Dictionary, HarperCollins, 2004. See also The Concise Oxford Dictionary, Ninth Edition, Oxford University Press,
1995: “the quality of being trusted and believed in.”

3 The Concise Oxford Dictionary, Ninth Edition, Oxford University Press, 1995.
4 EAC, Module 7 on Evidence Assessment, section 3.1.12 Points to remember.
5 UNHCR, Note on Burden and Standard of Proof, para. 5: “Evidence may be oral or documentary.”
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evidence may also encompass COI, exhibits such as physical objects and bodily scarring as well as audio
and visual recordings. Therefore, henceforth, where the term ‘evidence’ is used in this report, without being
qualified, it should be understood as encompassing all types of evidence - oral and written statements,
documentation, COI and other written, graphic, digital, and visual materials.

Evidence may be submitted by an applicant to substantiate his or her application and may also be gathered
by the determining authority through its own means. Evidence may include anything that asserts, confirms,
supports, refutes or otherwise bears on the relevant facts in issue.

In this regard, it should be recalled that the objective of refugee and subsidiary protection status
determination is humanitarian. With this in mind, the determination does not purport to identify those in
need of international protection as a matter of certainty.®

Moreover, the aim of the credibility assessment is not to determine the accuracy of statements provided
by an applicant. As such, the decision-maker does not need to be certain of the veracity of a statement
concerning a relevant fact to find it credible and accept it for the purpose of status determination.” The aim,
instead, is to determine what relevant information provided by the applicant should be considered for the
purpose of the determination of qualification for refugee and subsidiary protection status.

“To show that a statement is credible is not the same as to show that it is true.”®

1.2. Importance of the credibility assessment

Credibility assessment is a core element of the adjudication of asylum applications. Credibility findings
often lead to the determination of the material facts considered for the determination of an application, and
are as such the first step in the decision-making process.

While the assessment of the credibility of statements provided by an applicant may in some cases be a
straightforward process, in others, it represents a significant and challenging part of the adjudication. Some
decision-makers have declared that they spend the vast majority of their time on credibility assessment and
that this constitutes the most challenging aspect of their work.” Credibility, to some extent, is nearly always
at issue."

Findings of facts made as a result of the credibility assessment can be determinative of the outcome of the
asylum claim. Indeed, the issue of credibility is often the pivot upon which the outcome of the first instance
determination procedure turns. Although there is a lack of comprehensive empirical evidence on the extent
to which adverse credibility findings on material elements of the claim result in denial of international
protection at the first instance in EU Member States, a number of studies in the EU and various other

6 UNHCR, Note on Burden and Standard of Proof, para. 2: “In examining refugee claims, the particular situation of asylum-
seekers should be kept in mind and consideration given to the fact that the ultimate objective of refugee status determination
is humanitarian. On this basis, the determination of refugee status does not purport to identify refugees as a matter of
certainty, but as a matter of likelihood. Nonetheless, not all levels of likelihood can be sufficient to give rise to refugee status.’

7 UNHCR, Note on Burden and Standard of Proof, para. 12: “Given that in refugee claims, there is no necessity for the
applicant to prove all facts to such a standard that the adjudicator is fully convinced that all factual assertions are true, there
would normally be an element of doubt in the mind of the adjudicator as regards the facts asserted by the applicant.”

8 J A Sweeney, ‘Credibility, Proof and Refugee Law’, International Journal of Refugee Law, vol. 21, no. 4, 2009, p 700-26, at p.
719.

9 A Macklin, Truth and Consequences: Credibility Determination in the Refugee Context, International Association of Refugee
Law Judges, Conference in Ottawa, Canada, 1998.

4

10 G Coffey, ‘The Credibility of Credibility Evidence at the Refugee Review Tribunal’, International Journal of Refugee Law, vol.
15, no. 3, 2003, p 377-417 at p. 378.
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regions of the world indicate that a significant proportion of decisions to deny status are based wholly or
partially on adverse credibility findings."!

A common trend that UNHCR identified in its 2010 study on the implementation of the Asylum Procedures
Directive in 12 EU Member States,'? based on an audit of more than 1,000 cases," was that negative decisions
were often made on credibility grounds and failed to apply the criteria of the Qualification Directive to
accepted facts. In France, for instance, the great majority of negative decisions audited were cases where the
application was rejected on credibility grounds [‘faits non établis’]. In Germany, in about 75 per cent of the
cases audited by UNHCR in which refugee protection was denied, decisions were based on the assessment
that the applicant’s presentation of the facts was not credible.'*

UNHCR has also repeatedly identified the assessment of credibility as an area of concern, and observed that
this aspect of decision-making poses a particular challenge to decision-makers.'” This has emerged strongly
in the organization’s work in support of determining authorities in the EU with a view to enhancing the
quality of asylum procedures and determining international protection needs.

What is more, the appellate bodies in some states do not undertake their own investigation into the facts of
the appeal. Instead, they rely on the evidence the appellant submits and on the first instance determining
authority’s fact findings.

11 UNHCR, Quality in the Swedish Asylum Procedure: A Study of the Swedish Migration Board’s Examination of and Decisions
on Applications for International Protection, September 2011. This study, implemented in cooperation between UNHCR and
the Swedish Migration Board in 2009--2011, involved the analysis of 200 decisions taken between July and December 2009,
and found that 38 per cent of the cases analysed were rejected on credibility grounds. See also Asylum Aid, Unsustainable:
The Quality of Initial Decision-making in Women’s Asylum Claims, January 2011, which examined 45 cases by principle
female claimants, of which 31 (69 per cent) involved an element of gender-related persecution. In 39 out of the 45 cases
examined (87 per cent) the applicant’s claim was not believed. The assessment of credibility formed the core of the decision
to refuse. In all cases allowed at appeal (50 per cent), the credibility of the applicants’ claims was accepted and the negative
credibility findings at the initial decision-making were overturned. See also R Byrne, ‘Assessing Testimonial Evidence in
Asylum Proceedings: Guiding Standards from the International Criminal Tribunals’, International Journal of Refugee Law,
vol. 19, no. 4, December 2007, p 609-38: “[e/xisting studies indicate that somewhere between 48 and 90 per cent of all
asylum claims are rejected on findings of adverse credibility in regions as diverse as North America and Northern Africa.”
See also M Kagan, ‘Is Truth in the Eye of the Beholder? Objective Credibility Assessment in Refugee Status Determination’,
Georgetown Immigration Law Journal, vol. 17, 2003, p 367-9. Kagan'’s review of determinations in UNHCR’s regional field
office in Cairo found that in the spring of 2002, 77 per cent of asylum rejections were attributed to a “lack of credibility” See
also D Anker, ‘Determining Asylum Claims in the United States: An Empirical Case Study’, New York University School of Law
Journal of Law and Social Change, vol. 19, 1992. Anker’s earlier investigation of asylum determinations in Boston revealed
that 48 per cent of rejections were on account of adverse credibility findings. See also, C Rousseau et al., ‘The Complexity
of Determining Refugeehood: A Multidisciplinary Analysis of the Decision-making Process of the Canadian Immigration
and Refugee Board’, Journal of Refugee Studies, vol. 15, no. 1, 2002. Some 90 per cent of rejections in the sample of an
empirical study of Canadian refugee decisions were on grounds of a lack of credibility of the claimant. See also G Noll (ed.),
Proof, Evidentiary Assessment and Credibility in Asylum Procedures, 2005; and R Thomas, ‘Assessing the Credibility of
Asylum Claims: EU and UK Approaches Examined’, European Journal of Migration and Law, vol. 8, 2006, p. 79.

12 UNHCR, APD Study, March 2010.
13 In total, 1,090 case files and 1,155 decisions were audited for this research.
14 UNHCR, APD Study, p 26-7.

15 UNHCR, UK-based, Quality Initiative Project (Section 2.2, Second Report; section 2.3, Third Report; section 2.2, Fourth
Report; section 2.3 Fifth Report) and Quality Integration Project (Section 4.1, First Report). See also UNHCR’s Quality in the
Swedlish Asylum Procedure Project. See also ASQAEM (Asylum Systems Quality Assessment and Evaluation Mechanism)
project in Central Europe (2008-2010) and FDQ (Further Developing Asylum Quality in the European Union) project (2010-
2011), co-financed by the European Refugee Fund. The FDQ project also covered four countries in southern Europe (Cyprus,
Greece, Italy, and Portugal). UNHCR'’s work with Member States is based on the supervisory role of UNHCR under the 1951
Convention relating to the Status of Refugees. It is a collaborative endeavour between UNHCR and determining authorities
to improve the quality of the determination process through monitoring both procedures and the application of the refugee
criteria and subsidiary protection.
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The case law of the CJEU has established that the appeal body must have the power to review both facts and
issues of law, a position the jurisprudence of the European Court of Human Rights reinforced.'® However,
in a majority of the Member States the UNHCR surveyed in the framework of the APD study:

“the competent appeals body which reviews negative decisions on asylum claims has power to review
questions of both fact and law. However, in at least two Member States, reviews at the appellate level are
limited to questions of law, [...] and the appellate bodies in at least three states do not undertake their
own investigation into the facts, but instead rely on the evidence submitted by the appellant and the
determining authority.’

Notwithstanding the importance of the credibility assessment, UNHCR has noted that there is very limited
guidance by the determining authorities of EU asylum systems on credibility; this is made all the more
acute as decision-making in the asylum system presents formidable challenges.

1.3. Challenges of the credibility assessment

The challenges of the credibility assessment in the asylum procedure are widely acknowledged and
documented in literature on decision-making. While all courts have to decide under conditions of
uncertainty, in the asylum system, this is compounded by the geographical and cultural distance between
the country of origin or place of habitual residence in which the alleged facts happened and the country in
which the application for international protection is examined, as well as by the amount of time that has
elapsed between these facts and the hearing of the case.

Multi-lingual and cross-cultural communication in the asylum procedure increases scope for
misunderstandings and errors. Though interpreters may help to overcome the linguistic barriers, decision-
makers’ lack of familiarity with the cultural backgrounds of applicants as well as the social mores and
gender norms of their societies of origin, and the linguistic barriers may remain a challenge. As Lord Justice
Keene of the UK Court of Appeal has stressed:

“An English judge may have, or think that he has, a shrewd idea of how a Lloyds Broker or a Bristol
wholesaler, or a Norfolk farmer, might react in some situation which is canvassed in the course of a
case but he may, and I think should, feel very much more uncertain about the reactions of a Nigerian
merchant, or an Indian ships’ engineer, or a Yugoslav banker. Or even, to take a more homely example, a
Sikh shopkeeper trading in Bradford. No judge worth his salt could possibly assume that men of different
nationalities, educations, trades, experience, creeds and temperaments would act as he might think he
would have done or even — which may be quite different — in accordance with his concept of what a
reasonable man would have done.™®

In addition, the need to work through interpreters adds yet another layer of complexity to the process.

To examine an application for international protection, the interviewer and decision-maker require
specialist competencies, knowledge and skills, combined with strong analytical abilities. These skills and
competencies encompass the legal framework that regulates status determination, but they must also
extend beyond it.

16 Panayotova and others v. Minister voor Vreemdelingenzaken en Integratie, C-327/02, Court of Justice of the European Union
(CJEU), 16 November 2004, para. 27; Unidn de Pequerios Agricultoresv. Council, C-50/00, CJEU, 25 July 2002.

17 UNHCR, APD Study, p 89-90.

18 Y v Secretary of State for the Home Department, [2006] EWCA Civ. 1223, 26 July 2006, para. 25, Lord Keene quoting an
article in T. Bingham, Current Legal Problems.
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The psychology of the applicant, the interviewer and, if different, the decision-maker, as well as the
interactions between these persons are all relevant to the credibility assessment. A wide-range of factors
influence these psychological processes, including age, gender, sexual orientation and/or gender identity,
culture, social status, education, state of health, and mind-set at the time of the interaction. The credibility
assessment will also reflect assumptions about behaviour, values, attitudes, perceptions of and responses
to risk, and about how a truthful account should be presented. When providing statements, applicants
are also required to recall relevant past and present facts to substantiate their application. The reliance
by interviewers and decision-makers on the human memory must also be informed by evidence from
neurobiology, and expectations of what can be recalled and how this is done, should be realistic.

Interviewers and decision-makers, therefore, in addition to knowledge of the relevant law and of the country
of origin, need to be aware of and to understand these factors that impact on the credibility assessment and
to be informed by the substantial body of empirical scientific evidence that exists in these fields.

In addition, establishing the relevant facts of a case is a complex and challenging process in any sphere of
law. In other areas of law, such as criminal law, fact-finders may have significant resources at their disposal
and may be able to draw on a wide range of evidence, including, for example, forensic evidence, material
objects, audio and/or visual recordings, witness statements, and documentary evidence to establish or help
to establish the validity of the relevant facts.

The evidentiary challenges inherent in the process of fact-finding are even more acute and formidable in
the examination of applications for international protection. There may be no third party evidence from,
for example, witnesses, family, acquaintances, and members of the applicant’s community, or there may be
doubts about the reliability of the existing evidence.
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There may be valid and obvious reasons for this related to the precipitous, hazardous and/or clandestine
circumstances of the applicant’s flight from his or her country of origin, or, in the case of stateless persons,
country of former habitual residence. As UNHCR has stated:

“[o]ften, however, an applicant may not be able to support his statements by documentary or other
proof, and cases in which an applicant can provide evidence of all his statements will be the exception
rather than the rule. In most cases a person fleeing from persecution will have arrived with the barest of
necessities and very frequently even without personal documents.”

Therefore, an absence of documentary or other evidence may itself be a direct consequence of the
circumstances or events giving rise to an applicant’s need for international protection rather than an
indication of a lack of credibility.

What is more, available COI may be too general to confirm or refute relevant facts asserted by the applicant.
Specific (country of origin) information may be unavailable, or the capacity to gather such information as
exists may hinge on accessibility, as well as the time and resources available to the determining authority and/
or applicant. In this regard, it should be borne in mind that Member States are prohibited from obtaining
information from an alleged actor of persecution® or serious harm:*'

“in a manner that would result in such actor(s) being directly informed of the fact that an application has
been made by the applicant in question, and would jeopardise the physical integrity of the applicant and
his/her dependants, or the liberty and security of his/her family members still living in the country of
origin?

Relevant and specific COI on the situation and treatment of particular social groups is often lacking. As
UNHCR notes in the guidelines on gender-based persecution, for example:

“[1]t is important to recognize that in relation to gender-related claims, the usual types of evidence used in
other refugee claims may not be as readily available. Statistical data or reports on the incidence of sexual
violence may not be available, due to under-reporting of cases, or lack of prosecution.”

UNHCR then cautions in its recent guidelines on sexual orientation and/or gender identity that: “this should
not automatically lead to the conclusion that the applicant’s claim is unfounded or that there is no persecution
of LGBTI individuals in that country?*

The evidentiary challenge confronting fact-finders has been starkly and frankly stated thus:

“Frequently, we find ourselves frustrated by the paucity of information: If only we could verify this; if only we
could corroborate that; then we could know ‘what really happened’. But we never have all the information.
In my experience, we rarely have even as much information as I would consider necessary to choose a new
appliance, much less make a decision about a person’s future’*

19 UNHCR, Handbook, para. 196.
20 Article 22(b) APD.

21 Reference to alleged actor of serious harm has been added in Article 30 of the Amended Proposal for a Directive of the
European Parliament and of the Council on Common Procedures for Granting and Withdrawing International Protection
Status (Recast), COM(2011) 319 final, 1 June 2011.

22 Article 22 (b) APD.

23 UNHCR, Guidelines on International Protection No. 1: Gender-Related Persecution Within the Context of Article 1A(2) of
the 1951 Convention and/or its 1967 Protocol Relating to the Status of Refugees, 7 May 2002, HCR/GIP/02/01 (hereinafter
UNHCR, Guidelines No. 1), para. 37.

24 UNHCR, Guidelines on International Protection No. 9: Claims to Refugee Status based on Sexual Orientation and/or Gender
Identity within the Context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol Relating to the Status of Refugees,
23 October 2012, HCR/GIP/12/01, (hereinafter UNHCR, Guidelines No. 9), para. 66.

25 A Macklin, Truth and Consequences: Credibility Determination in the Refugee Context, International Association of Refugee
Law Judges, Conference in Ottawa, Canada, 1998, p. 134.
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Given the frequent scarcity of independent evidence confirming or supporting the applicant’s testimony,
the testimony, which is in any case always a major source, may sometimes be the only evidence the applicant
furnishes. Thus, the applicant’s testimony is central and crucial to the fact-finding process. As UNHCR
stated: “the applicant’s own testimony is the primary and often the only source of evidence, especially where
persecution is at the hands of family members or the community. Where there is a lack of country of origin
information, the decision-maker will have to rely on the applicant’s statements alone”*

Applicants in the asylum procedure may, in addition, be suffering the symptoms of trauma and other
mental health problems associated with their experiences in either the country of origin or country of
habitual residence, during their flight or in the putative country of asylum. The alien environment may
also bewilder and disorient the applicant. Moreover, he or she may feel anxious, desperate, and frightened
about the asylum procedure and lack trust in the authorities. All these factors may impact on the way the
applicant provides statements and other evidence and thus the assessment of credibility, as discussed in the
chapter on the factors to be taken into account.

The ability to conduct a rigorous and fair assessment of credibility is also affected by the quality of the
first instance asylum procedure more broadly, including the opportunity for and quality of personal
interview(s); the accuracy of interpretation and translation services; the accuracy and detail of written
interview reports (in the absence of an audio recording); the pro-activity and quality of the determining
authority’s independent fact-finding inquiries; and the information resources available. It is also affected by
the time-scale of the procedure, restrictive procedural rules, and the human resources available.

In light of these well-established and recognized challenges to assessing credibility in the asylum procedure,
itis surprising to note that many decision-makers interviewed in this research have stated that the credibility
assessment was not one they found particularly difficult and that it was a straightforward task.”’

In view of the humanitarian purpose of the examination of an application for international protection and
the many and distinctive challenges posed by the nature of status determination, the evidentiary rules that
apply to civil and criminal law are frequently inadequate or inappropriate for the credibility assessment in
the asylum procedure.

This has been partly reflected in national jurisprudence.?® The Australian asylum tribunals have stated in
their guidance that they are “not bound by legal forms and technicalities or the rules of evidence.”*

However, there are a number of principles and standards that do apply, as outlined in the following section.

26 UNHCR, Guidelines No. 9, para. 64.

27 For instance, “I feel comfortable with the credibility assessment” (Interview 4). “I've been doing this for some time, |
don’t find credibility assessment difficult” (Interview 6). “It’s OK, | don’t find it hard” (Interview 7) or “The credibility part is
straightforward” (Interview 1).

28 Tribunale di Torino, 29 maggio 2009, sentenza n. 177, (Tribunal of Turin, 29 May 2009, judgment n. 177, 29 May 2009): “What
can be required from the claimant is not the full satisfaction of the burden of proof stated in art. 2697 of the civil code, but
that s/he furnishes a reliable and credible version of the facts (...) and in particular a version which is intrinsically coherent
and does not contradict the documents shown during the case and his behaviour”, [unofficial translation of: “cid che pud
essere richiesto alla parte istante non ¢ il pieno assolvimento dell’onere della prova di cui all’art. 2697 c.c., ma che questa
fornisca una versione attendibile e verosimile (...) e in particolare una versione intrinsecamente coerente e che non si ponga
in contraddizione rispetto alle risultanze di causa ed al comportamento tenuto dall’interessato.”]

29 Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal and Refugee Review Tribunal,
24 March 2012, para. 2.2.
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Principles and Standards
o of the Credibility Assessment

Neither the Asylum Procedures Directive nor the Qualification Directive explicitly or comprehensively
prescribe how the credibility assessment should be carried out. However, Member States and decision-
makers do not have unfettered discretion with regard to the assessment of credibility.

Both Directives state that they respect EU fundamental rights and principles.*® EU administrative law
principles are affirmed in the core legislative instruments of the EU, such as the Treaty on the Functioning
of the European Union and the Charter of Fundamental Rights of the European Union, and should be
respected in the credibility assessment.

Article 4 QD addresses the assessment of facts and circumstances with regard to qualification for both
refugee and subsidiary protection status. Article 4 (1) QD, together with Article 4 (2) QD, stipulates that
it is the duty of the Member State to assess the relevant elements of the application in cooperation with
the applicant. Article 4 (3) QD states that the assessment of an application should be carried out on an
individual basis and lists non-exhaustively some of the factors that should be taken into account. Moreover,
Article 4 (5) QD states that where aspects of the applicant’s statements are not supported by documentary
or other evidence, those aspects shall not need confirmation when five stipulated conditions are met. These
provisions provide guidance with regard to the credibility assessment.

Article 8 (2) APD requires Member States to ensure that “decisions by the determining authority on
applications for asylum are taken after an appropriate examination.” To this end, Member States should
ensure that applications are examined and decisions taken individually, objectively, and impartially. It
follows that the credibility assessment must be carried out individually, objectively, and impartially.*'

The CJEU has judicial oversight of the above-mentioned legislative instruments. At the time of UNHCR’s
research, only one ruling concerning the interpretation of Article 4 (1) QD was available and is referenced
as appropriate in this chapter.

Further, relevant standards may be derived from other international bodies. UNHCR, as the agency
entrusted by the United Nations General Assembly with responsibility to provide international protection
to refugees and to seek permanent solutions to the problem of refugees, in the exercise of its supervisory
responsibility, has produced guidance relevant to the credibility assessment.*

Moreover, the decisions of treaty monitoring bodies such as the European Court of Human Rights and the
UN Committee against Torture also shed light on how to approach credibility assessment. Since Article 8
(2) (c) APD obliges Member States to ensure that “the personnel examining applications and taking decisions
have the knowledge with respect to relevant standards applicable in the field of asylum and refugee law”,
decision-makers should know and apply these standards to the credibility assessment.

This chapter, therefore, outlines some of these standards, and reports indicative findings on the extent to
which these standards are reflected in national case law and guidance.

30 Recital 10 of the 2004 Qualification Directive, recital (16) of the 2011 Qualification Directive and recital 8 of the Asylum
Procedures Directive.

31 Article 8 (2) (a) APD: “Member States shall ensure that: (a) applications are examined and decisions are taken individually,
objectively and impartially.”
32 UNHCR, Handbook, in particular paras 195-205; and UNHCR, Note on Burden and Standard of Proof.



The approach taken to the assessment of credibility by the determining authorities in the EU has primarily
been defined by national legal traditions and practices in the assessment of evidence. These legal traditions
and practices vary across EU Member States and may be an obstacle to achieving the harmonization objective
of the Common European Asylum System. This has been recognized by the European Union which has
taken steps through the European Asylum Support Office (EASO) to address this issue through a common
training programme, the European Asylum Curriculum (EAC), for national asylum officials across the
EU. The EAC includes a module specifically on evidence assessment, including credibility assessment. This
chapter therefore also includes references to this EAC module.

Variances in outcomes on similar cases may also occur within national jurisdictions where individual
decision-makers apply inconsistent standards and approaches, or incorrect evidentiary criteria to the
credibility assessment, exercise significant discretion, or employ different approaches.

National courts have also contributed to the development of standards for the credibility assessment in
their jurisprudence. This is the case in Belgium, the Netherlands and the UK. Some states, such as the
Netherlands and the UK, have developed through specific guidelines, national standards for and guidance
on the methodological approach to be taken to the credibility assessment. This guidance, together with
training, aims to ensure a consistent approach is taken to the credibility assessment by individual decision-
makers. Other states, such as Belgium, did not have specific guidelines on the credibility assessment at the
time of UNHCRS research, although some guidance may be provided through training.

This chapter provides an insight into some of the national standards developed both within the EU and
beyond.

2.1. Shared duty

A full discussion of the principle of the shared duty to substantiate an application, including the content and
implications of the principle, is covered in Chapter 4, Gathering the Facts. Details are also provided on the
reflection and meaning of the principle in international, regional and national jurisprudence and guidance.

Suffice thus to mention here this key principle of refugee law as stated by UNHCR: “In view of the
particularities of a refugee’s situation, the adjudicator shares the duty to ascertain and evaluate all the relevant
facts.”?

2.2. Individual assessment

Article 8 (2) (a) APD requires Member States to ensure that applications for international protection are
examined and decisions are taken individually, and Article 4 (3) QD provides that the “assessment of an
application for international protection is to be carried out on an individual basis.” The credibility assessment
must, therefore, be conducted on an individual basis fully taking into account the individual and contextual
circumstances of the applicant. This principle should also be reflected in national legislation®* and guidance.”

33 UNHCR, Note on Burden and Standard of Proof, para. 6.

34 In Belgium, Article 4, para. 3 and 27 of the Royal Decree on CGRA/CGRV Procedures; and Article 10, para. 2 of the Royal
Decree on Immigration Department Procedures. In the Netherlands, Article 8 (2) (a) is stated, in the Explanatory Memorandum
to the Implementation Law, to be transposed in Article 2:4 General Administrative Law Act and Article 29 Aliens Act. In the
UK, para. 339J of the Immigration Rules stipulates that the credibility assessment should be carried out on an individual
basis.

35 UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 5 states:
“Decision makers are to assess any claim on an individual, objective and impartial basis” (emphasis added).
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These individual and contextual circumstances should be taken into account routinely and in an integrated
manner in all aspects of the credibility assessment. For instance, they are important in determining
whether the applicant has made a genuine effort to substantiate the application and whether the authority
has discharged its duty to cooperate in this process; whether specific indicators are reliable indicators of
the credibility of statements by an applicant; whether explanations given by the applicant for identified
credibility problems are reasonable; and whether reasons provided by the applicant for a lack of supporting
evidence are satisfactory and support the application of the principle of the benefit of the doubt with respect
to specific findings of fact.

In addition, as UNHCR has stated: “The applicant’s statements cannot be considered in the abstract, and
must be viewed in the context of the relevant background situation.”*® This encompasses both the personal
background of the applicant, his or her age, nationality, ethnic origin, gender, sexual orientation and/or
gender identity, education, social status, religion, and cultural background; his or her past and present
experiences of ill-treatment, torture, persecution, harm, or other serious human rights violations; as well as
the relevant situation in the country of origin or habitual residence, any transit country and Member State,
the wider legal, institutional, political, social, religious, cultural context, the human rights situation, the
level of violence, and available state protection. These factors and their relevance for various aspects of the
credibility assessment are discussed throughout this report.

With regard to contextual circumstances in the country of origin or place of habitual residence, the relevant
time-frame will depend on the issue at stake. For example, the assessment of the credibility of statements
regarding past events must take into account the situation prevailing in the country of origin or habitual
residence at the time the events are claimed to have taken place. Whereas an assessment of an applicant’s
explanation that he or she was unable during the procedure to obtain documentary or other evidence from
the country of origin in support of an asserted material fact must take into account the situation in the
country of origin or place of habitual residence at the time of the examination of the application.

While the travel route taken by the applicant is rarely a material fact,”” the circumstances pertaining to the
applicant’s journey to the Member State and the situation in transit countries may be relevant in assessing,
for example, the applicant’s explanations for an absence of documentary evidence in support of asserted
material facts.

Contextual circumstances in the Member State may include reception and procedural conditions, and
an understanding of how these may impact on the applicant’s ability to substantiate the application and
provide testimony. As UNHCR stated:

“It should be recalled that an applicant for refugee status is normally in a particularly vulnerable
situation. He finds himself in an alien environment and may experience serious difficulties, technical
and psychological, in submitting his case to the authorities of a foreign country, often in a language not
his own. His application should therefore be examined within the framework of specially established
procedures by qualified personnel having the necessary knowledge and experience, and an understanding

of an applicant’s particular difficulties and needs”*®

Before making an assessment of the credibility of the applicant’s statements, decision-makers should seek
to identify and understand all factors that may affect the reliability of the indicators of credibility. Some
of these factors and their relevance for the credibility assessment are also explored in greater depth in

36 UNHCR, Handbook, para. 42. See also S v. Federal Asylum Review Board, Higher Administrative Court of Austria
(Verwaltungsgerichtshof), 2003/20/0389, 26.11.2003: “On the whole, the picture reveals that the responding authority
sustained its consideration of evidence on isolated considerations. Although a part of them does not seem to be inappropriate
to account for a solution, they themselves, alone, without consideration of the complainant’s statements’ overall context,
without evaluation of his personal credibility and without examination of the current country of origin information regarding
incidents as the ones claimed by the complainant, cannot be sufficient to found the decision in a comprehensive way.”

37 The European Court on Human Rights considers the journey to the country of refuge as being peripheral. See N. v. Finland,
no. 38885/02 (Judgment), ECtHR, 26 July 2005, paras 154-155.

38 UNHCR, Handbook, para. 190.
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this report. In this regard, the approach of the international criminal tribunals may be instructive as they
begin the formal assessment of credibility by identifying all potential factors that may render the traditional
indices of credibility determination ineffective. In addition to gathering relevant background information
on the applicant, this may include, for example, calling for the expert opinion of an anthropologist to ensure
that the tribunal understands the cultural and linguistic framework within which testimony is given.” This
approach may enhance the capability of the decision-maker to assess credibility.

2.3. Objective and impartial assessment

It is critical to recall that the first instance procedure is not an adversarial process. On the contrary, Article
4 (1) QD explicitly states that it is the Member State’s duty to assess the relevant elements of the application
in cooperation with the applicant.”’ It is, therefore, not the role of the determining authority to contest an
application for international protection or strive with zeal to identify indicators of a lack of credibility.*!

Article 8 (2) (a) APD requires Member States to ensure that applications for international protection are
examined and decisions taken objectively and impartially.** The requirement of objectivity and impartiality
applies throughout the procedure, including the processes of both gathering and assessing evidence,
and it applies to the examination of all applications regardless of the applicant’s identity, background, or
circumstances.

The national legislation and guidance® of EU Member States should reflect this requirement. By way of
example, updated UK guidance explains that:

“[a]ssessing the credibility of a claim is not about making negative credibility findings and focusing on
refusal. It is an objective assessment of the material facts that go to the core of the claim [...].** The
guidance adds: ‘Tt should be a neutral assessment of the material facts [...] in which subjectivity should
be kept to a minimum’.”*

39 R Byrne, ‘Assessing Testimonial Evidence in Asylum Proceedings: Guiding Standards from the International Criminal
Tribunals’, International Journal of Refugee Law, vol. 19, no. 4, December 2007, p 609-38. Referring to Prosecutor v. Zoran
Kupreskié, Mirjan Kupreskié, Viatko Kupreskié, Drago Josipovié, Dragan Papi¢ and Viadimir Santi¢ (Judgment), Case No
IT-95-16-T, 14 January 2000, para. 72: “An expert witness who testified at the request of the Trial Chamber, the Norwegian
anthropologist Dr. Tone Bringa, pointed out that [...]”; para. 336: “It should be noted that, as convincingly proved by the
testimony of a court expert witness, the Norwegian anthropologist Dr. Bringa [...].”

40 M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General (Opinion of Advocate General), C-277/11,
CJEU, 26 April 2012.

41 Immigration and Refugee Board of Canada, Assessment of Credibility in Claims of Refugee Protection, “The Refugee Division
must not display a zeal ‘to find instances of contradictions in the [claimant’s] testimony [ ...] it should not be over-vigilant in
its microscopic examination of the evidence’ [Attakora v. Canada (Minister of Employment and Immigration) (1989), 99 N.R.
168 (F.C.A.)]”, Refugee Protection Division, Legal Services, 31 January 2004, Section 2.3.2: Contradictions, Inconsistencies,
Omissions, p. 26.

42 M. M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012,
para. 88, which states that the right to be heard (Article 41 (2) of the EU Charter and considered inherent in the fundamental
principle of EU law of the right of defence) requires the authorities to examine “carefully and impatrtially all the relevant
aspects of the individual case.”

43 |n Belgium, Article 4, paras 3 and 27 of the Royal Decree on CGRS Procedures; and Article 10, para. 2 of the Royal Decree
on Immigration Department Procedures. In the Netherlands, Article 8 (2) (a) is stated, in the Explanatory Memorandum to
the Implementation Law, to be transposed in Article 2:4 General Administrative Law Act and Article 29 Aliens Act. In the UK,
para. 339J of the Immigration Rules stipulates that the credibility assessment should be carried out on an individual basis. In
the UK, there is an ‘Interviewing Protocol’, which states: “Interviews should be conducted objectively and impatrtially and the
purpose is to obtain facts relevant to the application. The interview is essentially a fact-finding exercise, an opportunity for the
claimant to elaborate on the background to his or her application, introduce additional information and for the interviewing
officer to test the information provided, if required. This process will assist the decision-maker to make a well-reasoned and
sustainable decision on the application.” See UKBA, Interviewing Protocol: Protocol Governing the Conduct of Substantive
Interviews and the Role of Interviewing Officers, Representatives and their Interpreters, 5 December 2008, Section 1.2.

44 UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 13; UKBA,
Asylum Instructions, Considering the Asylum Claim and Assessing Credibility, February 2012, p. 12.

45 UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 12.
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The requirement of impartiality and objectivity applies regardless of the circumstances of the case. As stated
in the UNHCR Handbook, the decision-maker must conduct the fact-finding process “in a spirit of justice
and understanding and his judgment should not, of course, be influenced by the personal consideration that
the applicant may be an ‘undeserving case’”*®

It is, therefore, critical that decision-makers do not prejudge credibility and do not approach the task
with scepticism or a ‘refusal mind-set. This may prejudice and distort the processes of both gathering
information and assessing the applicant’s statements and other evidence, thereby violating the requirement
of impartiality.

The examiner(s) must, therefore, start out with maintaining and being seen to maintain an open mind
throughout the procedure.”” This is particularly salient when only one case worker handles an application,*
and none or only limited review or quality checks are carried out on decisions to reject claims for protection,
in particular the basis for the findings of fact upon which decisions are made. In some Member States, while

46 UNHCR, Handbook, para. 202.

47 UK case law has stressed the importance of an impartial mind-set: XS (Kosovo- Adjudicator's conduct — psychiatric report)
Serbia and Montenegro [2005] UKIAT 00093 Immigration Appeal Tribunal [2005] UKIAT 00093 26 April 2005, para. 29: “where
live evidence is to be heard it is unwise and very likely reasonably to be seen to be unfair for an Adjudicator to express a
sceptical view about the credibility of a case.” See also Australian Government, Guidance on the Assessment of Credibility,
Migration Review Tribunal and Refugee Review Tribunal, 24 March 2012, para. 3.5: “A member should maintain, and be seen
to have, an open mind when conducting a hearing. There is a duty to clearly and unambiguously raise with an applicant the
critical issues upon which his or her application may depend.” Also at para. 10.1: “The Tribunal must maintain an open mind
when assessing individual cases and when deciding whether an applicant’s evidence is to be believed and how much weight
is to be given to the evidence before the Tribunal.”

48 This is the case in the three Member States of focus in this research.
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decisions to grant international protection may require peer review by a senior colleague, decisions to reject
an application may be taken by the one case worker without any peer review.*

It should also be recognized that many asylum adjudicators work in a societal and political context
concerned with preventing irregular immigration and ensuring that the asylum system is not abused by
persons fabricating evidence. Some determining authorities are located in government departments that
have the objective to prevent irregular immigration. This may influence the mind-set of decision-makers
and make it more challenging to implement an institutional culture in asylum procedures that is adequately
human rights and protection-oriented.

It is, therefore, vital that decision-makers recall that their task is to uphold fundamental human rights and
identify applicants who qualify for international protection. Furthermore, it is crucial that determining
authorities take appropriate steps, as necessary, to ensure an institutional mind-set that is protection-
oriented and an institutional culture that is ‘protection-sensitive.

In addition, examiners need to be aware that their perception of the applicant and his or her application
should not be negatively influenced by issues that are not pertinent to the material facts of the application.”
Elsewhere in this report, UNHCR stresses that a factor such as the applicant’s demeanour is not a reliable
indicator of credibility. A determination of credibility by reference to demeanour has a subjective basis that
will inevitably reflect the values, views, experience, prejudices, and cultural norms of the decision-maker
and is, therefore, at odds with the requirement of objectivity and impartiality.

Examiners should also be aware of the subliminal influence of factors that are pertinent to the material
facts of the application. For example, that an applicant has told a lie(s), concealed a fact(s) or submitted
fraudulent documentation is not necessarily decisive in the assessment of credibility of the applicant’s
statements on material elements in the claim. A lie or submission of false documentary or other evidence
may be re-evaluated once all the circumstances of the case are known.”!

The credibility assessment should be based on the available relevant evidence and not on the decision-
maker’s intuition or gut feeling. Speculative argument that fails to rely on objective and reliable sources
of information and that reflects the decision-maker’s own theory about how the applicant or others could
or should have acted, or about how certain events could or should have unfolded, violates the principle of
objectivity. As expressed in Australian guidance: “What is capable of being believed is not to be determined
according to the Members subjective belief or gut feeling about whether an applicant is telling the truth or not.
A Member should focus on what is objectively or reasonably believable in the circumstances.”™

Assessing credibility, therefore, requires decision-makers not just to assess the statements and other
evidence applicants present, but also to be aware of the extent to which their own emotional and physical

49 Unless, as in the Netherlands, the person with case responsibility is a new appointee still under probation.

50 J Herlihy and S Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, vol. 21, no. 2, 2009,
p 171-92 at p. 190. See also A Macklin, Truth and Consequences: Credibility Determination in the Refugee Context (1998)
IARLJ Conference Paper, 1998, p. 140 “credibility determination is necessarily and inexorably subjective ... when making
evaluation about credibility, we need to look outwards — at the claimant, his or her demeanour, the quality of testimony, the
documentation, the country information. However, we also have to look inwards — at our own values, prejudices, orientation
and perspective” p. 140; and also J Millbank, ‘““The Ring of Truth”: A Case Study of Credibility Assessment in Particular Social
Group Refugee Determinations’, International Journal of Refugee Law, vol. 21, no. 1, 2009, p. 35 “In assessing demeanour,
consistency and plausibility, decision-makers overestimated their own ability to discern truthfulness, relied upon assumptions
and failed to fully articulate reasons for disbelief.”

51 UNHCR, Refugee Status Determination, Identifying who is a Refugee, Self-study module 2, 1 September 2005, section
5.1.2 on general principles. See also A v. Netherlands, CAT/C/21/D/91/1997, 13 November 1998, para. 6.5: “The Committee
notes that in the proceedings that followed his first request for asylum the author lied about his identity and his nationality
and expressed a number of inconsistencies as to the reasons that prompted his departure from Tunisia. In the Committee’s
view, however, these inconsistencies were clarified by the explanations given by the author in his interview with immigration
authorities on 24 February 1997, explanations which have not been referred to in the State party’s submission.”

52 Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal and Refugee Review Tribunal,
24 March 2012, para. 2.4.
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state, values, views, prejudices, and life experiences may influence the objectivity and partiality of their
decision-making. This will enable them to minimize subjectivity and partiality.”

It is recognized that remaining objective and impartial is a challenge, especially given that the decision-
makers in the determining authorities are repeatedly called on to assess applications, often within limited
time-frames and sometimes from applicants from the same (few) country(ies) of origin or habitual
residence. Due to the repetitive nature of the task, there is a risk that decision-makers may, consciously
or unconsciously, categorize applications into generic case profiles and make predetermined assumptions
about their credibility and other issues.”

Previous findings on the credibility or otherwise of similar applications from the same country of origin or
place of habitual residence should not result in a predetermined assumption about credibility. Conversely,
that an applicant’s application differs substantively from others from the same country of origin, or habitual
residence, should not result in a predetermined assumption about credibility. In this regard, it is perhaps
also worth noting that each application must be assessed individually, impartially, and objectively, even in
the context of country guidance relating to at-risk and not at-risk groups.

Routine exposure to narratives of torture, violence, inhuman and degrading treatment can take its
psychological toll on examiners.” If interviewers and decision-makers suffer psychological distress from
their exposure to such evidence - so-called vicarious trauma - they risk employing natural coping strategies
that involuntarily compromise their fact-finding and impartiality. For example, examiners may seek to
avoid exposure to evidence causing further distress and this may distort their questioning of the applicant
during interview and/or their pursuit of further relevant supporting evidence.

Examiners may find the content of the evidence so horrific that they are tempted to reject it as unimaginable,
fabricated and therefore not credible.’® Other recent research noted that “it becomes increasingly difficult to
approach each case afresh and to avoid creating hierarchies of suffering which demand ever higher levels of
abuse to incite sympathy” The research cites the view of a presenting officer as follows:

“[T]o start with, it was quite traumatic ... and then after a while, I suppose once you've read a lot of these
cases and you tend to sort of get past the stage where they might, they’re probably not telling the truth
anyway.... I don’t know if you become hardened to it, well perhaps you do a little bit; you learn ways of
dealing with it.””’

Disbelief is a very human coping strategy that undermines objectivity and impartiality.

53 R Thomas, Administrative Justice and Asylum Appeals: A Study of Tribunal Adjudication, Hart Publishing, 2011, p. 166; A
Macklin, Truth and Consequences: Credibility Determination in the Refugee Context, IARLJ Conference Paper, 1998, p.
140; see also J Millbank, “The Ring of Truth”: A Case Study of Credibility Assessment in Particular Social Group Refugee
Determinations’, International Journal of Refugee Law, vol. 21, no. 1, 2009.

54 Ininterviews with decision-makers, several stated that when they heard similar stories over and over again they believed the
story was false. Decision-maker A stated “Instinctively I think it’s false, you think to yourself here we go again” (Interview 1).
Another decision-maker also stated: “Over a period of time you can’t help but have a stereotype. | try to remain objective to
see what the person says. But you can’t block out preconceived ideas of people from that nationality. You can’t do this job for
too long because you build up a preconception about things” (Interview 3).

55 A decision-maker stated: “You hear horrific things all the time, it’s an intense thing. It has an effect on you” (Interview 6).
Similarly, another decision-maker said: “Sometimes it is extremely upsetting, it does affect you” (Interview 4).

56 J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum Seekers’,
International Journal of Refugee Law, vol. 13, 2001, pp. 293-309 citing R F Mollica’s chapter, ‘The Trauma Story: The
Psychiatric Care of Refugee Survivors of Violence and Torture’, in F M Ochberg (ed.), Post Traumatic Therapy and Victims of
Violence, 1998, New York: Brunner/Mazel: “Mollica (1988) showed that the interviewer’s own mental protective devices will be
employed to resist the negative effects of hearing about upsetting events.”

57 H Baillot, S Cowan, V Munro, Research Briefing: Rape Narratives and Credibility Assessment (of Female Claimants) at the
AIT, April 2012, p. 6.
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Emotional detachment may be viewed as essential in maintaining objectivity. However, examiners have
to be careful that such detachment does not translate into disbelief and/or a reluctance to engage with the
applicant’s narrative.”®

The requirement that the credibility assessment must be conducted on an individual basis, taking into
account the individual and contextual circumstances of the applicant, as well as impartiality and objectivity,
means that the assessment should be undertaken through the lens of various disciplines, including legal,
cultural, psychological, anthropological, and sociological.®® A multi- and inter-disciplinary approach is
required to ensure that the credibility assessment responds to the realities of testimony by applicants. It is,
therefore, necessary that the credibility assessment, in all its aspects, is informed by the substantial body of
relevant empirical evidence that exists in these fields.

2.4. Evidence-based assessment

Credibility findings have to be explained and supported by the evidence. Where the determining authority
finds a lack of credibility, there must be a basis or foundation in the evidence.®® This derives from the
requirement that the assessment of the application must be individual, impartial, and objective.®® It finds
further support in the case law of the European Court of Human Rights, which suggests that the assessment
of credibility should be based on the examination of the statements and the documents submitted in support
of the claim. The Court further indicated that the credibility of such statements should be questioned only
where inconsistencies affect the core of the applicant’s story.** Similarly, the Committee against Torture has
stated that state authorities must be able to substantiate a finding that a claim is not credible.®’

Speculation occurs when a decision-maker reaches subjective conclusions without relying on supporting
evidence. Adverse credibility findings should not be based on unfounded assumptions, subjective
speculation, conjecture, stereotyping, intuition, or gut feelings.®* This has been expressed in the following
terms in national case law:

“4) The assessment of credibility [...] must not be based on a perceived, correct instinct or gut feeling as to
whether the truth is or is not being told. 5) A finding of lack of credibility must be based on correct facts,
untainted by conjecture or speculation and the reasons drawn from such facts must be cogent and bear a
legitimate connection to the adverse finding.”®

The decision-maker should therefore assess the credibility of the identified material facts by applying
relevant credibility indicators.

58 H Baillot, S Cowan, V Munro, Research Briefing: Rape Narratives and Credibility Assessment (of Female Claimants) at the
AIT, April 2012, p. 6. In interviews with UNHCR, one decision-maker stated “my emotional attachment to interviews is limited.
| am there to take information, so | am very passive, cold even” (Interview 5).

59 C Rousseau, F Crépeau, P Foxen, F Houle, ‘The Complexity of Determining Refugehood: A multidisciplinary Analysis of the
Decision-Making Process of the Canadian Immigration and Refugee Board’, Journal of Refugee Studies, vol. 15, no. 1, 2002,
pp. 43-70.

60  Immigration and Refugee Board of Canada, Legal Services, Refugee Protection Division, Assessment of Credibility in Claims
for Refugee Protection, January 31, 2004, Section: 2.1.2. Assessing the Balance of the Evidence Found to be Credible, p. 14.

61 Article 9 (2) APD: “Member States shall also ensure that, where an application is rejected, the reasons in fact and in law are
stated in the decision and information on how to challenge a negative decision is given in writing” (emphasis added).

62 FH. v. Sweden, no. 32621/06 (Judgment), European Court of Human Rights (ECtHR), 20 January 2009, para. 95.

63 lya v. Switzerland, CAT/C/39/D/299/2006, 16 November 2007, para. 6.6.

64 Zhuchkova v Minister for justice Equality and Law Reform and the Refugee Appeals Tribunal, High Court of Ireland,
2003/669JR; (2004) IEHC 414, (2005) 10 ICLMD 73, 26 November 2004. In this case, the decision-maker rejected the
explanation given by the applicant for why there was an inconsistency in the evidence, but “no contrary evidence given to
suggest their explanation was incorrect.” On this ground, it was considered by the High Court that the decision not to grant

refugee status could be set aside: “a finding of a lack of credibility, it is at least arguable, must therefore be based on a
rational analysis which explains why, in the view of the deciding officer, the truth has not been told.”

65 |.R. v Minister for Justice, Equality and Law Reform, the Refugee Appeals Tribunal, [2009] IEHC 353, 24 July 2009.
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2.5. Focus on material facts

The credibility assessment should focus on those facts asserted by the applicant that are identified as material
or relevant for qualification for international protection, and that are most significant in the determination
of the claim. Furthermore, case law from Ireland confirms that any adverse finding on credibility must be
substantial and not relate only to minor matters.*

This has been highlighted in national guidance within the European Union and beyond. For example, at the
time of UNHCRSs research, guidance in the UK stated: “Credibility findings should be focused upon material
facts that are serious and significant in nature”®’ In the same vein, Australian guidance provides: “Findings
made by the Tribunal on credibility should be based on relevant and material facts.”*®

Dutch guidance does not explicitly state that the credibility assessment should focus on material facts.
It states instead that the credibility of the applicant’s statements on factual circumstances, events, and
assumptions should be assessed. Factual circumstances include, inter alia, the identity, nationality, ethnicity,
sexual orientation, medical condition, and religion of the applicant. ‘Assumptions’ refers to the applicant’s
assumptions about why, for example, asserted past events occurred. It should also be assessed whether the
applicant’s connection between those facts, events, and assumptions is plausible.®

The EAC module on evidence assessment advises that, as a first step in the process of establishing the
facts, decision-makers should identify all the material facts.”® As such, it is essential that decision-makers
understand what constitutes a material fact and are able to identify them in an application. The EAC module
further asserts that “[i]t is generally unnecessary to focus on minor/peripheral facts that do not affect the

central elements of the claim>""

The EAC module explains that “Material facts go to the core of the claim and are of direct relevance for the
determination of one or several of the requisites of the relevant definition”’* UK guidance also seeks to shed
light on what constitutes a material fact in the following terms:

“A material fact goes to the core of a claim and is fundamental as to why an individual fears persecution.
It is central to the decision. Examples of material facts include an applicant’s nationality, membership
of a political party, religion or a particular social group, incidences of arrests and periods of detention,
locations or episodes of violence at the hands of non-state agents. This list is not exhaustive and the
material facts will depend on the nature of the claim for asylum. Decision makers should note that what
is important to the applicant may not necessarily be material to the assessment of the claim. It is for the

66 Skender Memishi v The Refugee Appeals Tribunal, Rory McCabe, The Minister for Justice, Equality and Law Reform, The
Attorney-General, and Ireland, [2003] IEHC 65, 25 June 2003: “In relation to credibility, Mr Christle referred to the Diaz
decision and that in Cordon-Garcia, to which | have referred and quoted relevant passages. The principles which emerge
from these decisions are that [...] the reasons for any such adverse finding on credibility must be substantial and not relating
only to minor matters. [...] As general principles | agree.”; |.R. v Minister for Justice, Equality and Law Reform, the Refugee
Appeals Tribunal, [2009] IEHC 353, 24 July 2009.

67 UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 14. The
updated guidance of 2012 no longer includes this text but does contain a section on identifying the facts of a claim. See
UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, section 4.1: “Identifying the
facts of a claim (Material and non-material facts). A key element of the decision making process is to ‘assess the validity of any
evidence and the credibility of the applicant’s statements’ (UNHCR, Handbook, para. 195). [...] In determining if an applicant
is in need of protection, decision makers are required to consider which aspects of the account they accept and which they
reject. By doing this, decision makers are assessing the credibility of an applicant’s claim about past and present events.”

68  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal and Refugee Review Tribunal,
24 March 2012, para. 2.4.

69 IND-werkinstructie nr. 2010/14 (AUB): Beslissystematiek Beoordeling geloofwaardigheid en zwaarwegendheid (hereinafter
IND Working Instruction 2010/14).

70 EAC, Module 7, section 2.1.
71 EAC, Module 7, section 3.1.
72 EAC, Module 7, section 2.1.14.
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decision maker to first identify all the claimed facts and to distinguish which facts are material to the
claim and which are not.””

2.6. Opportunity for applicants to comment on
potentially adverse credibility findings

Aspartofthe process of establishing the facts, Member States should give applicants a reasonable opportunity
to address any issues that may result in adverse credibility findings.

This obligation to provide an opportunity to the applicant to comment on matters that may be the source of
potentially adverse credibility findings flows from Article 4 (1) QD, which provides that “[iJn cooperation
with the applicant, it is the duty of the Member State to assess the relevant elements of the application” Article
4 (1) QD imposes a duty on the Member State to cooperate with the applicant in establishing the relevant
facts and circumstances.”* The notion of cooperation implies “that the two parties will work together towards
a common goal.”” This entails far-reaching obligations to communicate for both the Member State and the
applicant.”® The common goal is to have, as far as possible, a solid basis on which to assess the credibility of
the asserted facts.

Moreover, UNHCR recalls that the right to be heard and of defence are part of the general principles of EU
law.”” The right to be heard is affirmed in Article 41 of the European Charter of Fundamental Rights, which
provides for the “right of every person to be heard before any individual measure which would affect him or
her adversely is taken.” The CJEU has stated that this provision is of general application. It has affirmed
its importance and its very broad scope in the EU legal order, for the right must apply in all proceedings
that are liable to culminate in a measure adversely affecting a person, including national procedures to
determine qualification for international protection.” In a case, specifically concerning a procedure to
determine qualification for subsidiary protection, the Court stated: “The right to be heard guarantees every
person the opportunity to make known his views effectively during an administrative procedure and before the
adoption of any decision liable to affect his interests adversely.””

73 UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, Section 4.1.2. See also UK
guidance on the conduct of interviews which states: “Every interview must focus on establishing and testing key aspects of
the claim and avoid areas which are not relevant. Obtaining relevant and detailed evidence on material elements of the claim
at an interview will enable a decision maker to make a well-informed and balanced decision on the asylum and human rights
aspects of an application.” See UKBA, Asylum Instructions, Conducting the Asylum Interview, March 2012, para. 4.1.

74 M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, para.
68 states that Article 4 (1) QD relates to the first stage of establishing the factual circumstances.

75 M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General (Opinion of Advocate General), C-277/11,
CJEU, 26 April 2012, para. 59.

76 G Noll, Evidentiary Assessment and the EU Qualification Directive, New Issues in Refugee Research, Working Paper No. 117,
UNHCR, June 2005, p. 4.

77 Krombach v. Bamberski, C-7/98, CJEU, 28 March 2000, para. 42; Sopropé — Organiza¢ées de Calcado Lda v Fazenda
Publica, C-349/07, CJEU, 18 December 2008, para. 36: “Observance of the rights of the defence is a general principle of
Community law which applies where the authorities are minded to adopt a measure which will adversely affect an individual”;
France v. People’s Mojahedin Organization of Iran, Case C-27/09 P, CJEU, 21 December 2011, para. 66; Fulmen and
Mahmoudian v. Council, Joined Cases T-439/10 and T-440/10, CJEU, 21 March 2012, paras 71 and 72 and the case law
cited.

8 M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012,
para. 85. See M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General (Opinion of Advocate General),
C-277/11, CJEU, 26 April 2012, para. 32: “Consequently, the right to be heard must apply in relation to the procedure for
examining an application for international protection followed by the competent national authority in accordance with rules
adopted in the framework of the common European asylum system.”

9 M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, para.
87.
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With regard to the purpose of the principle, the Court has noted:

“The purpose of the rule that the addressee of an adverse decision must be placed in a position to submit
his observations before that decision is adopted is to enable the competent authority effectively to take
into account all relevant information. In order to ensure that the person or undertaking concerned is in
fact protected, the purpose of that rule is, inter alia, to enable them to correct an error or submit such
information relating to their personal circumstances as will argue in favour of the adoption or non-
adoption of the decision, or in favour of its having a specific content.”®

This is of particular relevance in national procedures to determine qualification for international protection:

“Indeed, in this type of procedure [for examining an application for international protection], which
inherently entails difficult personal and practical circumstances and in which the essential rights of the
person concerned must clearly be protected, the observance of this procedural safeguard is of cardinal
importance. Not only does the person concerned play an absolutely central role because he initiates
the procedure and is the only person able to explain, in concrete terms, what has happened to him and
the background against which it has taken place, but also the decision will be of crucial importanc