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Lord Justice Carnwath:

1. This is an appeal against a reconsideration decisiade by the Asylum and
Immigration Tribunal. The appellant made claimsagylum under Article 3
and 8 of the Human Rights Convention. Her Arti@lelaim has now been
conceded following the grant of permission by Ridsd.J. Keene LJ has
since granted permission to appeal on the groumishvare before us.

2. | take the summary of her case from her counskbteton. She is an Afghan
national who arrived in the UK and claimed asylum 2y November 2007.
Her youngest child arrived with her at the sameetand is dependent on her
claim. Her claim is that she and her husband wei#erately active in the
PDPA, the Afghan Communist Party, and that her andbwas a senior
official in the KHaD, the security service undee ttormer communist regime.
After the fall of the communist regime, her husbaves repeatedly detained
and persecuted, first by the Mujahadeen and theéhéyaliban because of his
links with the former regime. He fled Afghanistam1999 to the UK. She
subsequently relocated to Kabul with her childreaksng safety but she was
harassed by members of the public who were awarbeofown and her
husband’s political past. Her home was raided ept&nber 2006 by armed
men allied to the current Afghan government. Shs subsequently targeted
by a local commander/warlord with ties to the cornegime demanding first
her elder then, after the eldest daughter was sentof Afghanistan, her
youngest daughter in marriage.

3. Subsequently the appellant's home was repeatedtiedaand her family
repeatedly attacked. During these raids her fatvees severely beaten and
died from his injuries. Her son was temporarilgatted and she herself was
raped. That is -- in very short summary -- heecas

4. Itis also necessary to bear in mind what happéméer husband. He applied
in this country for asylum and made claims undetiches 2, 3 and 8 of the
Convention. That was in August 2007. In Augud20Immigration
Judge Hodgkinson heard that claim. He acceptadhkahusband had been a
senior KHaD officer and was at real risk of sericumm if returned to
Afghanistan as a result of his former role. Howevee found that he had
been responsible for torture in his KHaD role arawherefore excluded from
the Refugee Convention under Article 1F and frormanitarian protection
under paragraph 339B of the Immigration Rules. tTinaing was confirmed
when a request for reconsideration to the SecretaByate was refused. That
was on 3 January 2008.

5. The consequence is that he has been granted dsamgt leave until
1 June 2009, but his application for extensionhait s outstanding. Going
back to the position of the applicant before us, di@m was refused by the
Secretary of State on 20 December 2007: that fsydéhe final confirmation
of the decision on the husband’s case. The Segret&tate’s decision letter
is a very detailed review of her case running toes@ight pages, in the course



of which it is made clear that the Secretary oté&tdoes not accept her
credibility.

6. The matter then came before Immigration Judge Msrtwho gave her
decision on 3 April 2008. Before Judge Martins dppellant was represented
by counsel, Ms Shirjan, and she gave evidence.reTthws also a medical
report prepared on her behalf by Dr Emma Russell,
chartered clinical psychologist. Immigration Juddartins set out the
material that had been put in front of her and dhguments in considerable
detail. Her decision runs to some 24 pages. & dburse of that, she
summarised the Secretary of State’s reasons fdleolgang the credibility of
the claimant. She also referred to the previoussdm in relation to the
husband and she referred to the medical reportatiee submissions that had
been made by each party on that.

7. Against that extended background, the reasonshirconclusion are stated
quite shortly. The material paragraphs read dsvist

“95. | had the opportunity of hearing and observing
the appellant give evidence which she did in a
straightforward manner and against the background
of the objective evidence and the doctor’s report |
find her credible. | note that the core of the
appellant’s husband’s account of what happened to
him in Afghanistan was accepted by the
Immigration Judge in his appeal. | accept that the
appellant herself was politically inclined and had
involvement with the Communist Party as did her
husband. She is a family member of a high ranking
KHaD officer. | find that satisfactory explanatsn
have been given by the appellant herself and by
Dr Russell for the confusion that occurred in terms
of her accounts and the occasions on which the
commander’s men and family attended at her home.
The appellant herself has stated that she became
confused and the doctor’s report is to the effeat t
in the light of her mental state the confusion as n
unusual or surprising. The only significant
discrepancies in the appellant’'s account wereis th
respect.

96. | find that as a family member of a high-prefil
KHaD officer and as someone who had communist
leanings herself and now as a woman without any
male protection in Afghanistan, on her return, she
will be at risk of persecution on account of the
political opinion imputed to her and on account of
the fact that she is a member of a particular $ocia
group namely women in Afghanistan.



97. In the light of these findings | also conclute
appellant would be at risk of inhuman and
degrading treatment in breach of her rights under
Article 3.”

8. It should be noted that immediately before statiegconclusions she referred
to a Country Guidance case called [2804] UKIAT 00328, which dealt with
the position of women in Afghanistan. That, amatiger things, discussed
the position of women in Afghanistan and made ctbat membership of a
particular social group is not sufficient to supgp@ claim under the
Refugee Convention. There needs to be some nestugén the persecution
and the reason for the persecution: see parag@phBut it went on, at
paragraph 74, to refer to the circumstances ofdas¢ which, on the evidence
before the adjudicator had shown that there had hasassment, ill-treatment
and serious harm meted out to the appellant andfdraily which was
motivated by animosity due to the family’s connect to the former
communist regime and it was “a form of intentiodattruction of the family”.
Also, it referred to the evidence in that casettdrapts to force the appellant
into a marriage against her will. So when the &udartins in this case
referred to the position of women in Afghanistanagsarticular social group,
she clearly had well in mind the guidance giverthiat case. So she allowed
the appeal under the Convention and under Artida8.

9. The Secretary of State then sought reconsideratiorthe grounds that the
immigration judge:
“has materially erred by failing to give clear or
sustainable reasons as to why [she] considers the
appellant has [a] well-founded fear of persecuiion
Afghanistan.”

The grounds then referred to the conclusions basetier being a family
member of a KHaD officer and having communist legsj and continued:

“It is submitted that it is not clear on what evide

the Judge bases his finding that the appellantadvoul

be at risk on return to Kabul due to her relatiopsh

with her husband, who has been found to be a high-

profile KHaD officer.”

It was submitted that the findings based on her manist leanings were
sufficiently clearly stated.

10.That application came before Senior Immigrationggugitorey, who on
24 April ordered reconsideration for the followireasons:

“The grounds, which submit that the 1J failed to

give adequate reasons for finding that the A would

be at risk by virtue of her husband’s KHaD
involvement, disclose an arguable area of law,

having a real possibility of leading on
reconsideration to a different decision.”



It is to be noted that up to this point there hagrb no challenge to the
immigration judge’s conclusions as to the credipitif the appellant overall.
The first stage of the reconsideration was coneesim@ply with the question
whether there had been an error of law. That teduh a decision of two
senior immigration judges on 14 May 2008. They hadrd submissions on
behalf of the Secretary of State dealing with theinpp on which
reconsideration had been ordered; but they notsal #hat the representative
had concluded his initial submission by arguing:

“that Immigration Judge Martins had also failed to

give adequate reasons for accepting the appellant’s

account despite the detailed challenges to her

credibility raised by the respondent in her reasons

for refusal letter. Whilst it was open to the

Immigration Judge to decide whether or not she

believed the appellant’'s account, it was necessary

for her to explain why she accepted it despiteéhos

detailed credibility challenges. She had not done

so. That was likely to be a material error or lanv

her part.”

11.As | understand it, that was the first time thay aotice had been given that

the grounds were to extend to the question of bilgi The decision records
that, in response to a question from the benchSMgan, who was again
representing the appellant:

“accepted that the Immigration Judge’s findingrof i

she had accepted the credibility of the appellant’s

evidence despite the challenges raised by the

respondent in her reasons for refusal letter were

short. Nevertheless, she submitted that they did n

show any error of law on the Immigration Judge’s

part.”

12.0n the credibility point the judges say this:
“14. We are satisfied that she did [make a mdteria
error of law]. Although she accepted the account
given by the appellant in evidence before her,eher
had been detailed credibility challenges to that
account raised by the respondent in her reasons for
refusal letter. It was therefore incumbent upoa th
Immigration Judge to explain why she had
nevertheless accepted the appellant's account
despite those detailed challenges. She did not do
so. That was a material error on her part.”

13.They then go on to deal with the question of riskreturn. They say that the
judge had failed to explain why she considered thatappellant would be at
risk on return because of the KHaD background and tommunist
involvement. They say that she had also erredilmg to take account of the
current country guidance in a case called SO andk¥@D --members and




family) Afghanistan CG[2006] UKAIT 00003 and they summarise the

headnote in these terms:
“Given recent evidence, which includes evidence
about significant numbers of former KHaD officers
working in the present Afghanistan Intelligence
Service, it cannot be said that past service in BlHa
suffices to establish a risk on return. Cases have
be considered by weighing up a number of factors,
including some personal to the appellant. In this
regard it is important to bear in mind that past or
present personal conflicts are more important than
political conflicts. In assessing whether family
members of a PDPA and/or KHaD members would
be at risk, it must be borne in mind that there may
be factors reducing or removing risk such as the
death of a PDPA/KHaD member, and the amount of
time that has lapsed since his death.”

The judges go on:

“In light of that country guidance authority, which
the Immigration Judge was required as a matter of
law to take into account when reaching her
decision, it was necessary for her to consider and
identify the risk factors which she regarded as
applicable in the appellant’'s case. She did not do
so. That was likewise an error of law on her part.

They directed that reconsideration was to takeeplac the basis “that all
issues including credibility are to remain at ldrge

14.That decision was made on 19 May. The second sthtfee reconsideration
was a few months later. The hearing was on 5 AUZQR8 before two
immigration judges and, again, the appellant wggesented by the same
counsel. Those judges took a very different viéwhe case to that taken by
Judge Martins. They thought that the starting psimould be the findings
made in relation to the determination of the hushaappeal and they went
on to consider the consequence of that. They tod& account the
Country Guidance case of SO and, &®which | have referred, and they made
a number of observations on the consistency artibligy of the appellant’s
account, which | will not go into in detail at thssage. Then, at paragraph 38,
they considered the clinical psychologist’'s repasjch they found not to be
of assistance to them because it was based tgea éxtent on the appellant’s
own account. They generally did not accept thelibrigty of the appellant
and they rejected her case on all grounds.

15.The matter has now come to this court. Unfortuyates$ is the way in these
cases, we have to go back over rather a lot of ngtobecause it is well
established that challenges to the first decisiorthis sequence cannot be
resolved until the process has been completed.



16.So there are two sets of issues: first, issuegsinmgldo the credibility of her
account of what has happened to her in the padtsecondly, issues relating
to the risk on return. Ms Dubinski, who has appddor the appellant, says in
relation to the first that there was no error of lm Judge Martins’ decision
but that in any event the senior immigration judgbkeuld not have allowed
that matter to be reopened, it not having beengédg up in the
Secretary of State’s grounds of appeal; and furtirerany event, that the
reconsideration by the two immigration judges & é&md of the process was
itself flawed.

17.0n the risk of return question, which she accepss wroperly before the
reconsideration panel, she says they erred inrfgnthiat there was any error of
law in Judge Martins’ decision and, again, she shgs own reconsideration
was flawed.

18.This case raises again the problem of the extemthioh, on reconsideration
decisions, all aspects of the claim should be meds This has been
considered in at least three cases to which we bege referred. The leading
authority is_DK (Serbia) v Secretary of Std#901] WLR 1246. But there
have been two other cases, in both of which | gheelead judgment: HF
(Algeria) [2007] EWCA Civ 445 and NJ (Iran2008] EWCA Civ 77.

19.In HE (Algeria) | identified the three steps which are involveddemthe
procedure in the AIT (at paragraph 13). First, tias a decision that the
tribunal may have made an error of law which miglatve affected the
decision, leading to an order for reconsideratidinen, secondly, there is the
reconsideration itself, falling into two stagesa) @ decision that there has
been an error of law; (b) if so, reconsideratiortraf substance of the appeal.
So, there are three steps. The first in this cas&s
Senior Immigration Judge Storey’s decision; thdna),2whether there has
been an error of law (that was the two senior inmatign judges’ decision) ;
and finally 2(b) the reconsideration, which was tive immigration judges’
decision. There has been some discussion befaae tsswhether |1, or indeed
Latham LJ in DK (Serbiawere addressing ourselves to stage 2(a) or &) a
whether there is any difference between them.

20.In this connection | would start by referring toragraph 21 of Latham LJ’s

judgment in_DK (Serbiga)where, having noted in the previous paragraph tha
the jurisdiction is being exercised by the sambutral conceptually at all
stages, he continues:

“In the first instance, in relation to the identdtion

of any error or errors of law, that should normally

be restricted to those grounds upon which the

immigration judge ordered reconsideration, and any

point which properly falls within the category af a

obvious or manifest point of Convention

jurisprudence, as described Robinson (supra).

Therefore parties should expect a direction either

from the immigration judge ordering

reconsideration or the Tribunal on reconsideration



21.

22.

23.

restricting argument to the points of law identifie
by the immigration judge when ordering the
reconsideration. Nothing in either the 2004 Act or
the rules, however, expressly precludes an applican
from raising points of law in respect of which he
was not successful at the application stage itself.
And there is no appellate machinery which would
enable an applicant who is successful in obtaining
an order for reconsideration to challenge the
grounds upon which the immigration judge ordered
such reconsideration. It must however be very
much the exception, rather than the rule, that a
Tribunal will permit other grounds to be argued.
But clearly the Tribunal needs to be alert to the
possibility of an error of law other than that
identified by the immigration judge, otherwise its
own decision may be unlawful.”

One can see the background to that analysis iRthes which Latham LJ set
out at paragraph 7. Rule 26 deals with the firshgst where the
immigration judge considers whether there may Haaen an error of law. It
says, in terms, that he is not required to consagigrgrounds other than those
set out in the application notice.  Then by rule(227 where an
immigration judge makes an order for reconsidenatios notice of decision
must state the grounds on which the Tribunal ise@d to reconsider its
decision on the appeal and he may give directionghfe reconsideration of
the decision on the appeal, and so on. Rule 3Ik deth the procedure for a
reconsideration and the Tribunal may at that sigige directions as to the
matters to be taken into account.

That sequence, to my mind, clearly implies thatwiele process is going to
be limited in the normal case to the grounds onctvhihe first judge has
ordered reconsideration, which in themselves, @ tlormal case, will be
limited to those on which reconsideration have bseught. | accept, as
Latham LJ makes clear, that is not mandatory insthrese that no departure is
possible. But, as he says, that should be veryhntbhe exception. In
NJ (Iran) which is perhaps closer to the present caseantkie expansion of
the grounds came at the second stage, | (withgheement of Hallett LJ and
Lawrence Collins LJ) applied the same approaclaid that, in that case, the
second-stage panel had been wrong to allow receragidn of the whole case
in circumstances where that had not been challengethe request for
reconsideration.

| also noted the argument that the AIT had beeitlehtto conclude that the
appropriate course was for reconsideration as deywhad that one could not
compartmentalise the various issues. | said:

“25. | see the theoretical force of this argumntt

it ignores practical reality and human

considerations. Judgment of credibility in cases

such as this is inevitably a difficult and impetfec



exercise. Different tribunals hearing the same
witnesses may reach quite different views. A search
for theoretical perfection is doomed to failure. In
practice many of these cases fall naturally into tw
parts: the first depending on as assessment of the
applicant’s account of his own past experiences, th
second on a more objective appraisal of his
prospects on return. That was the distinction drawn
in PE and it is equally valid here in my view. It is
sensible case-management and convenient for
everyone to treat the decision on the first paraas
fixed factor, so that the debate concentrated en th
second part.”

24.1 said that from a human point of view it was imjamit not to add to the

“gruelling experience” of appearing in front of thsylum for the second time
on an issue which the applicant had already suecked also pointed to the
consequence of that case, which was what wouldneibe have been a
relatively narrow reconsideration was expanded anfall scale review of the
whole case, leading to a long reconsideration ngmitd some 68 paragraphs.
Mr Singh fairly says that in that case there walffarence, in that the second
stage panel had ordered full reconsideration withdact finding a material
error of law on the credibility point, whereas hewgch an error has been
found. However, | believe that what | said thebewt the need for fairness
and efficiency should be taken into account intladise cases, as a matter of
case management if not a strict law, to ensurettigatvhole process does not
get extended beyond any reasonable proportionality.

25.Notwithstanding these general comments, it seemmepfor reasons which

26.

27.

will become apparent, that it is unnecessary toareaknal conclusion on their
application to this case. In any event, the isswwmmplicated by the fact that,
when the matter came before the final tribunal,nsel for the appellant did
not take a point on the scope of the rehearingledd, having noted that this
was a matter that had come as an appeal to be bé@sh, the decision
records:

“There was no dissent from either representative in
relation to our doing so.”

Mr Singh fairly says that that, in those circumsts) it is not reasonable now
to say that this court can go behind what was lgleesmmon ground. He

draws an analogy with another case in which | géneelead judgment, MJ

(Iran). In response, Ms Dubinsky has sought to rely widemce that there

was not in fact a concession and that at most theas acquiescence.
However, | prefer not to enter into discussion ladittpoint, because it is
unnecessary to do so.

It seems to me that she is entitled to succeedh@miain point, which is that

there was nothing wrong, or at least nothing sigficto justify an order for

reconsideration, in Immigration Judge Martins’ demn. In that context it is

important to have in mind that both challenges weeasons challenges. For
that we have been referred to the helpful guidagieen on this, as on most



28.

29.

30.

31.

subjects, by Brooke LJ in R (Iran) v SSHP0O05] EWCA Civ 982. In that
judgment he referred to the well-known cases in @murt of Appeal,
indicating the limited circumstances in which onleodd set aside the
judgment for inadequate reasons. | note in padicthe emphasis that the
reasons are required to explain why the judge eshtis or her decision, but
that it is not necessary in every factor in theabeé is to be examined or set
out.

Brooke LJ referred to the judgment of Lord PhilliMR, in English v Emery
Reimbold & Strick Ltd[2002] EWCA Civ 605, which revealed the anxiety of
an appellate court not to overturn a judgmentrat fnstance unless it really
cannot understand the original judge’s thought @sees when he or she was
making material findings.

A claim that the reasons are inadequate must bmglisshed from a claim
that the reasons are wrong. That is only permssibthis jurisdiction if it
can be shown that the reasons are not merely wianthe sense that the
conclusions are not ones with which the appellanndeed the court might
agree, but that they are irrational. In this casel say, the challenge is to the
adequacy of the reasons. So we have to ask oussefvether we have any
serious doubt about Immigration Judge Martins, ¢dyprocesses leading to
her decision. For my part, | do not see any rdficdity in that. On the
credibility issue she relied on having heard anseobed the appellant and on
the way in which her evidence was given, and sbkdd at that against the
background of the objective evidence and the dacteport. That was an
entirely appropriate approach for a judge , anc@udthat was her job. She
also relied on the fact that “the core” of the djgmd’s husband’s account had
been accepted. That reference to the core iscinafaeference back to the
decision in her husband’s case, where the judgendieled accept, as he said,
the core in his case, although he did not accepevidence on certain other
aspects.

Immigration Judge Martins was also assisted byewidence of Dr Russell

both as supporting the credibility of her accoungéneral, but also as helping
to explain some of the inconsistencies which ther&ary of State had found
in her account. That, to my mind, is all perfeatlgar. It is even clearer when
it is read against the background of the very lmigearsal of the cases of both
the appellant and the Secretary of State. Thus,nwdee finds the judge

accepting the appellant’s account on particularassif one wants more detail
one can go back and look at the detail of her @e@ssesummarised in the
decision. Similarly, on the other question of risk return, on which the

conclusion is very shortly stated in paragraph Bthe decision, one needs to
look at that against the background of the caset agas presented. At

paragraph 75 and 76 there is a fuller statemenwlwdit Ms Shirgan was

submitting on the appellant’'s behalf, which, asehd it, the judge by

implication accepted.

Mr Singh points out that the Secretary of State, tath in the decision letter
and in the submissions made to Immigration JudgeiiMa set out a whole
range of inconsistencies and factors which showdglehbeen taken into



account and with which it was necessary for theggudto deal”. He has
helpfully summarised those points in paragraph 8his skeleton. With
respect, that, to my mind, is a misstatement ofotbstion. If by “to deal” he
means that there is some duty to go through thosdgspone by one and say
how they were taken into account, that, to my misdlirectly contrary to the
approach which one finds in R (Irano far as the Secretary of State relied
on her inconsistencies, the judge dealt with thbgewhat by way of
explanation of her confusion.

32.0ne matter is given particular emphasis by Mr Singhat is the apparent
departure in this decision from what had been fobgdthe judge in the
husband’s case. There the husband had given e@ddyout enquiries made
about him in Afghanistan after he had left. Obwglguhis own ability to talk
about that was somewhat limited, but his 16-yedr-@hughter had given
evidence in support. That evidence was not acdepyethe judge on that
occasion. He rejected this aspect of the husbarabs, and he said that the
daughter’'s evidence could be given no weight wieatsoin regard to her
claim that people had been enquiring about thelkgppen recent years.

33.Mr Singh refers to authority to the effect that, esh one has sequential
asylum cases relating to the same or overlappswessin relation to members
of the same family, one should not reopen themawitlyood reason. He says
that Immigration Judge Martins has not given angsoms for taking a
different view. It is true that Immigration Judiykartins does not spell out
why she is not adopting the same approach as #wopis judge, but there is
no doubt that she has had regard to the earligsidec It seems to be fairly
obvious why she took a different view, becauseeWiedence before her was
different. Before the first judge the only evideman this point had been the
16-year-old daughter, whereas before Judge Matmsppellant herself gave
strong evidence about what had been going on $iacéwusband had left. In
my view, Immigration Judge Martins was entitledgiwe weight to that and
not to regard himself as bound by finding on evaegiven by her daughter at
the previous hearing, at which she had not beesepte

34.1 conclude that the appeal should succeed. | wmd#ée one other point. |
referred in_HFE (Algeria)to the inherently imperfect nature of the enquiry
which has to take place in these sort of casessegsng credibility of
harrowing accounts of this kind, relating to eveintsa part of the world of
which the immigration judges will not have direanfiliarity, is a inevitably
very difficult task. | do not find it necessarydo on to consider the reasoning
of the final panel, but it is perhaps illustratieé the point. Whereas
Immigration Judge Martins regarded the appellant ghgng direct and
persuasive evidence, and was assisted by the dumpeen by the
psychologist, the latter tribunal took exactly tbeposite view. What was
seen by the first tribunal as convincing directness seen by the second
tribunal as “feistiness”, and as apparently thrawioubt on the conclusions
reached by Dr Russell based on her demeanour attkeriew. | do not need
to go into the appropriateness of the tribunal mgkhat sort of judgment in
relation to expert evidence. But the differencasiltates how difficult these
cases can be, and why it is important that theorildhbe a presumption of
respecting the first decision, unless there is soimg materially wrong with it



in law, or unless the reasons really are so defedhat one simply cannot
work out what was the basis of the decision.

35.For those reasons, | would allow this appeal. uMlaestore the decision of

the order made by Immigration Judge Martins.

Lord Justice Wilson:

36.

37.

38.

| agree. | agree that at first stage reconsidmrathe tribunal erred in
discerning an error of law in the way in which Ingnation Judge Martins had
arrived at her positive credibility findings. Indse circumstances, as my Lord
has explained, there is no need for us this afternm enquire at length
whether it was open to the tribunal at first steggonsideration to enquire into
whether there had been an error of law in thatrcegeotwithstanding that the
order for reconsideration had not encompassedemsferto that error. My
Lord has referred to the cases which, put very Bingbearly state that if there
is to be any enlargement of the reconsideratiorobeythat identified in the
notice of appeal and made subject to the orderemonsideration, there have
to be exceptional circumstances — see DK (Semea)Latham LJ at 21 and
HE (Algeria)per my lord Carnwath LJ at 23.

But there is surely an element of elasticity withie concept of exceptional
circumstances, and there may need to be a diffatemt, as Mr Singh has
submitted to us, between two different situatidahs, first where, at first stage
reconsideration, there is an enlargement of thaliendpeyond the tramlines
set by the order for reconsideration, and seconitilg, situation where, at
second stage reconsideration, the enquiry goesndethe tramlines set by the
first stage reconsideration. At least one canifste litmus test in relation to
all these matters is to be fairness that if theran enlargement at first stage
reconsideration, both sides at least have timerépgre for the enlarged
enquiry which will take place at second stage. b&madly, one might be able
to infer that even more would be needed to judifiargement at second stage
than enlargement at first stage. Put in termscoéptionality, it might be that
the exceptionality test is somewhat more easilystad in the case of
enlargement at first stage and conversely evenlilesly to be satisfied in
respect of purported enlargement at second stdgeloes seem that this
appellant has been very well represented, not anlythis appeal by
Ms Dubinsky but by an admirable solicitor and aditec Ms Shirjan.

The difficulty, however, is that at first stage @esideration, when invited to
address the tribunal on issues of credibility, ditenot, with whatever degree
of respect, object to that line of enquiry by refaze to the notice of appeal
and thus the order for reconsideration, that, duthe period between late
May, when she would have received the first stagensideration “pink slip”,
and early August, when the second stage reconsimenaas conducted, she
made no objection in writing to the tribunal ortkee Secretary of State about
the enlargement of the enquiry into issues of tiétyi, and that, at the second
stage reconsideration hearing early in August,dtenot in any way record
her objection to the enlargement of the enquirythwie result that, as my
Lord has explained, the second stage tribunal decbm their determination
that there had been no dissent to the overall sderation of all matters



including credibility, and indeed they had takererth to have been an
agreement in that regard.

39. Speaking for myself | would have great doubt whethesuch circumstances

it would be open to the appellant now to contenthis court that it had been
wrong for the first stage enquiry to have enlargjeglambit of the enquiry so
as to include the credibility issue. Happily, hawe there is no need to reach
a concluded view on that point.

Lord Justice Ward:

40.1 have had similar difficulties in this appeal. n8® Immigration Judge Storey

41].

seems to me to have indicated quite clearly thatgiound upon which the
matter was to be reconsidered was a limited onad tHe matter come to me
de novo | would have thought that Rule 27(2) of the Asyluand
Immigration Tribunal Procedure Rules of 2005 prdelli the first
reconsideration going outside the scope of hisrptzerause that rule provides
that:

“(2) Where an immigration judge makes an order
for reconsideration -

a) his notice of decision must state the groumds o
which the Tribunal is ordered to reconsider its
decision on the appeal”

| would have thought that was a limitation to theigdiction of the first
tribunal, and that to exceed that limit upon juicdn was a fundamental
error. But that is not the way the law has devetbp It seems DK (Serbia)
allows extension, not only if another error of thess sort envisaged by
Robinson appeared before the first reconsideration, but revhé was
exceptional to extend the case. | confess | findifficult to see what was
exceptional in this case which justified the broadg of the enquiry. But it
was extended, and there is no challenge to thedjgtion of either the tribunal
at the first reconsideration or on the second reidenation. Absent of
challenge to jurisdiction, we may be bound by wéatially happened. That,
however, does not deprive this court of its ownydidt ask whether the
decision of Immigration Judge Martins was reasobetth in the conclusions
she arrived at in finding the applicant credibled dan the conclusion she
arrived at that the application would be at riskpafrsecution if she were
returned. | prefer therefore to duck all thesédlift questions, like my Lords,
and to ask whether this decision of Immigrationgiuartins was fully
reasoned. In a nutshell | have to say to myseifl dinderstand why she
decided how and why she did? | am in no doubt eiouShe found the
applicant credible because she had seen her ardveldsher and she gave her
evidence in a straightforward manner, in other wptte classic advantage a
trial judge has of seeing the withess’s demeanadr deciding accordingly.
That by itself is often enough to bolster a crddibifinding. | saw her, |
heard her, | believed hecadit quaestio. But the judge went on to add that
there was support from the core of the husbandtowad and there was



support from the medical opinion of Dr Russell whexplained why she was
likely to be confused, and in those circumstandaes only significant
discrepancies in her account were not unusualumprising. So | understand
perfectly why the immigration judge reached the atesion. Whether the
reasons were good or bad or indifferent is not shbject of a reasons
challenge; ditto when we consider why she thoubbte was no risk. She
thought there was no risk because she was a meshbenigh profile officer;
she had communist leanings; she was a woman witlmalg¢ protection in
Afghanistan. Good, bad or indifferent as thosesoaa may be, they explain
why she came to that decision and that is goodgméar me.

42.1 would allow the appeal accordingly.

Order: Appeal allowed



