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IN THE
UNITED STATES COURT QF APPEALS
FOR THE ELEVENTH CIRCUIT

" Nos. 91-6099
91-8105
91-5118

The Haitian Refugee Center, Inc., et al.,

Appeilees,

V.

James Baker, III, Secretary of State,

D
ot

1oy

l

Appellants.

BRIZF AMICUS CURIAE COF THE
QFFiCE GF THE THE UNITED NATIONS
HIGH COMMISSIONER FOR REFUGEES
IN SUP°0R1 QF APDCLLEES

INTEZREST OF THE AMICUS

‘

The Offics of the United Nations Hign Cemmissioner for Refugess
{herainafter "UNHCR"] {s charged by the United Nations General Assambly with

the responsibiiity for providing intarnational protzcticn to refugees and

,oﬁher-persons.withjn"its;hanQatg and_for ‘saeking permanent solutions. to_the

problems of refugees.l The Statute of the Officz of the High Commissioner

P e R i

1statute of the 0F;
Refugees, G.A. Res. 4
1, U.N. Doc. A/428 (1

2 0f the Unitad Nations H: gh Commissioner for
)}, 5 U.N. GACR Supp. {No. 2Q) 46 Annex zat 4&, pars.



specifies that the High Commissioner shall pravide for the pratzetion of

rerugees by, inter alia, "[plromoting the canclusion and ratificition of
intarnatiornal canventions Taor the protaction of rsfucees, supervising their
appTication and propesing amendments theres,'?

The supervyiscry res:cpsibiTity a¥ UNHCR {s also formally recsgnized in
the 1967 Unitad Naticns Protocs] relating to the Status of Refugees
(herefinafier "1967 Protocal”], to which the Unitad Statas beczme 2 party in

15€3:

The Stztss Parifes to the prasani Pratacsl undariaks :a
co-operata with the OFffics of the Unitsg Nations High
Lommissioner for Refucess . ., ., in the exercises of iis
functions, and shall in particular faciiitztsz iis duzy
of supervising tn; appiication of tha pravisions of the
srasent Protocel.

1967 Pratacal, Art. II. The views of UNHCR ars {nformesd by forsy years o7

£,

-ty

experiencs supervising the treziy-dasad sysiem of refugae prozaciion

estaciished by the intzrnationa’ communiiy. UNECR provides direct

~

assistance to refucees throuchaout the werld and hes regresentatives in agver

he precant cigs directiy concerns the interpretaticn of provisicns

o3 Pim & i Ty 1 ] b a=da
containad in *he 1651 Canventicn and 1967 Fratocal, multilataral trzatiss
3
N e e TS EE R RARE DS .S e .-
- .“l - o { a}
2_',_,_. 2T 4/, para. 8{aj}.
1- ) -y b b T bl - » -
<jan. 31, 1¢&7, art. II, parsz. I, 18 U.S.7. 6273, 8225, T7.71.2.85. No.
- - - na= - - L] - - - TR A el - — -
277, at 4, 506 UN.T.S. Z%v, 2703, The 1587 ?Prciscoi and ing 1821 Conventiconm
. P \ - - - - T, ~ - - - -
rslating %2 the Status ¢f Refugsss, Juiy 29, 1e3}, 138 U.N.T.3, 1390
. - - - I - T el - . - -
fnerzinaftar "15§21 Canverntien™i, ars muitilateral irsatiss ithat pravice ihs
= . < 7 = e [ Py ! - - - - L -
Sromzry iatarnaticnel definilion or Uretucee’ and s2r fo-ta the righti oznc
coiigaticns oF perscnas WhC SETisTy Init deviniticn, Tnese Inlsrnation:z
. - s - - b ~ < .- .« - e - - R . - E
s ruments have been gicred Ty aver 100 couniries and zrz the only rzTucgss
- - te e T -
aczords of giobai scspe.



whose application the High Commissioner {s expressly mandated to supervise.
This case presents questions involving the essential {nterests of refugess

within the mandate of the High Commissioner. UNHCR understands that the

- parties have asserted additional grounds on appeal for the” éiforceability of =

the principle of pon-refoylement under United States law. Consequently, in
this brief, UNHCR wishes to reitérate 1ts position regarding the proper
interpretation of the 1551 Convention and its 1967 Protocol.

UNHCR is authorized by all parties to this case to represent that they
have no objections Fo UNHCR presenting its views as amicus curiase.
| SUMMARY OF ARGUMENT -

Central 'to the present lawsuit 1s the international principle of

ngn-refoulement set foirth in Article 33 of the 1851 Convention and

incorporatad by reference in the 1967 Protaocol. Article 33 proscribes the
return of refugees "in any manner whatscever" to the froatiers of |
territories where their Tives or freedom would be endangered. Although
international guidelines and State practice support at least the temporary
admission of "boat people” and asylum seskers in situations of mass influx,

this gaselcqncerns.neiﬁher.admission nor -asylum.- The..solg.issue is the

-obligation of States not to raturn refugees to i place where their lives or

freedom would be threatened by persacutiocn.

Appellants assert that Article 33 appiijes cnly to refugees present

within the territory of a contracting State. Consequently, they argue,
that provision offers no protection to Haitian refugees.intercepted on the

high seas and placed on United States Coast Guard vessels, or transferred ta
United States naval facilities, Thus; Appellants argue that internationail
Taw poses no bar to the return of such refugees to a placs where, by
definition, their lives or freedom would be threatened. Appellants ignare

the plain language of Article 33, as well as the essential purpese and



intent of the treaty, In asking the district court to adopt this
restrictive interpretation of Article 33, Appellants rely largely on
supplementary énd'ambiguous comments made by another government’s delegate
at..a- negotiating conference convened to complete the I95T" Jarvention. They
also ignore confiicting comments made at other negotiating sessions by a
member of the United States de{egation.

Amicys wishes to make clear that the principle of pon-refoulement
contained in Article 33 is the international community’s guarantee that
refugees shall not be returned to the frontiers of a territery where their
Tives.oyr.-freedom.would be threatened.. This guarantee.to refugees is a
specific and fundamental protection that is independent from the question of
admission £o the United Stztes or the grant of asyium.

This brief seeks first to demonstrate that international law is part of
the law of the United States. Consequently, the obligations of the United
States and the concomitant rights of refugees must be construad consistently
with Uﬁited States treaty commitments and applicable printip]es of
international customary law.

Second, this brief will show that the 1967 Protoco] prohibits States
from handing over refugees to a places where their lives or fresdom would be

threataned by persecution. The principle of non-refoulement is triggered as

soon as an individual satisfies the c¢criteria provided in the definition of a

"refugee,” irrespective of .whether they have been recognized as such by a
State or international organization. Article 33 categorically prohibits

Coﬁtracting States from delivering a refugee to a territory where his life
or fresdom would be threatenad; it envisions no exception predicated upon
the place from which a refugee is returned, Thus obligation arises wherever
the government acts. Moreover, under the rules established by the Vienna

Convention on the Law of Treaties, a treaty must be interpreted in cood



faith in accordance with the ordinary meaning of its terms and in light of
its context, object and purpose. Recourse to supplementary matarials,
including the neggtiating history of the treaty, is a lasi resort and sheuld
be considered only when the meaning of -the text-is -ambiquous ar when
application of the general ruTes of interpretation would lead to an absurd
¢r unreasonable result. Here, intérpretation of Article 33 according to the
erdinary meaning of its terms -- preventing the return of refugees "in any
manner whatscever®” -- leads to a result that is fully consistent with the
object and purpose of the treaty to provide internaticnal protection to
rafugees.
ARGUMENT

I. INTERNATIONAL LAW IS PART QF THE LAW OF THE UNITED STATEZS: THE

OBLIGATIONS OF THE UNITED STATES MUST BE CONSTRUED CONSISTENTLY BCTH

WITH TREATIES TO WHICH THE UNITED STATES IS A PARTY AND WITH CUSTOMARY
INTERNATIONAL LAW

It is axiomatic that internmational law is part of the law oF the United
States. The Paquete Habana, 175 U.5. 677, ZQO_(IQOO).4 _International law
possesas the same status as federal commen Taw.5 Consaquently, federal
courts ars "bound by the law of nations, which {s a part of ﬁhe Taw of the
land." The Nerside, 13 U.S. (9 Cranch) 388, 422 (1818). This basic

principle has been accepted from the eari{est days of the Unitad States, szs

------------------------

4”1nternat1cna1 law is part _of our law, and must be ascertained and -
administared by the couris of justice of appropriate Jurisdiction,—-as ofien-
"as questions of right depending upon it are duly presenied for their.
determination.” 175 U.S. at 700. See alsa Captre for the [ndesendence of

Judaes and lawvers, 1% B.R., 63%&, 648 (0. Utanh 1982).

. 5Sse, . p.q., Tel-Oren v. Libvan Arabh Republic, 72§ F.2d 774,.810-11 -
U.S. 1003 (1983).

(2.C. Cir. 1984) (3ork, J., cancurring), cert. denied, 470

But see Henkin, The Cgnstitution and Uniteq Statss Sgversigniv: A {sniuyrv of
Chiness Exclusior ang i%s Proagenv, 100 Haryv, L. Rev. 853, 870-78 (1937)
(arguing that customary international law is superior to federal common law
{n that 1t {is not superseded by subsequent legisiatian).



Ware v. Hylton, 3 U.S. (3 Da.) 189, 281 (1796), and has received more recan:

confirmation from the Supreme Court and elsewhere. s€¢, g.g., First National
City Bank v. Banco Para e] Comercio Exterior de Cuba, 103 S.Ct. 2591, 2508
(1983); Op. Att’y. Gen. 27 (1972) ("[t]he law of natfonsy‘a]thougﬂ Rot

specifically adopted by the Constitution or any municipal act, {s essentially
a part of the law of the land"); see alsg Restatement (Third) of the Foreian

Relation W of Uni St » sec. 111 and Comment e ("[c]ustomary

international law, 1ike other faderal law, {s part of the ‘law of the United

States’").
The {intarnational obligations of States derive both from commitments
embodied in international accords and from customary international Tlaw.

United States v. Smith, 18 U.S. (5 Wheat.) 153, 160 (1820). Ses also Statuts

of the International Court of Justice, Article 38. Proof of international

customary law requires consistency and generality in practice, although no

particular duration. Likewise, universality and complete uniformity are not

required, but the practice must be accepted as Taw. Ses aenerglly Browlie, -

Principles of Public International lLaw 4-11 (1990). International agreements
themselves constitute the "practice of states” and contributa to the

estblishment of customary international Taw,® 1d., sec. 102, Comment i.

------------------------

Sstate practice may be deduced from treaties, national constitutions,
declarations and resolutions of intergovernmental bodies, public -
pronouncements by. heads of .states, and. empirical evidence.of-the:extent to --
which the customary law rule is observed. See North Sea Continentz] Shelf
Cases, T.C:J. Rep. 37 {1969). Customary international law is binding on all
nations and creates enforceable rights and obligations for individuals. See
The Paguete Habana, 175 U.S. 677; s2e also Filartiea v. Pepg-iralas, €30 F.2d
876 (2d Cir. 1580) (determining thzt the international consensus against the.
practice of torture has developed to the point that freedoem from torture is
now a right, the viclation of which sustains a cause of action under the

lien Tor: Statute); Tel-Qren v. Libvan Arab Repuplic, 725 F.2d 774, 777
(D.C. Cir, 1884) (Edwards, J., concurring) (norms of internaticnal law
develep over time), cert. denied, 470 U.S. 1003 (1985).




A multilateral agreemant may become part of customary international law where
it "is designed for adherence by states generally, is widely acceptad, and is
not rejected by a significant number of important states.® Id.

The priﬁcipTe,of ngn-refoylement is embodied in at“least tﬁfeé
international treaties: ‘;ha 1931 Convention, the 1967 Protecol, and the 1969
QAU Convention Governing the Spécific Aspects of Refugees Problems in Africa
{hereinafter, "QAU Convention"]. MNon-refoulement is similarly a guiding
principle of the 1984 Cartagena Declaration on Refugees [hereinafter,
"Cartagena Declaration”] formulated by members of the Organization of
American States. One or both of the "universal” instruments, the-1851-
Conventicn. and 1967 Protocol have been adepted by more than 110 States,
inclyding the United States. Each of the regional instruments has similarly
been widely accepted. Of the numerous reservations registered by parties to
these various agreements, ncne has purported to weaken or abridge the
absolute right of a refugee to be protected by the principle of
ngn-refou1§mgg:. The 1851 Conventiég and 1987 Protocol, in fact,'permit ne
such reservations,

Indeed, under any standard of proof, the principle of non-refoulement is
50 universally accepted by nations as to constitute a peremptory norm of

international Yaw. That is, pnon-refoulemept is a

a norm accepted and recognized by the international
community of States as a whole as a norm from which no

derogation is permitted .and_which can.be.modified only. by .a
_subsequent_norm.of.general “internationals] aw:having-thessame
character.

Vienna Convention on the Law of Treaties, adoptéd May 22, 1969, entered into
forge.Jan. 27,.1980, U.N. Doc. A/CONF. 39/27.3at.289.[hereinafter - "Vienna



Conventian"].7 Cansequently, this Court’s determination that the 195]
Convention and 1967 Protocol are not self-executing 1s not wholly conclusive

as to whether the United States must observe the fundamental obligation of

I1. THE PRINCIPLE OF NON-REFQULEMENT PROHIBITS STATES, WHATEVER THEY MAY ACT,
FROM RETURNING REFUGEES TO TERRITORIES WHERE THEIR LIVES OR FREEDOM WOULD
BE THREATENED
A. Article 33 Protects Individuals As Soon As They Satisfy The Criteria
Set Forth In The Definition Of "Refugee,” Irrespective Of Whether
They Have Entered The Territory Of Ancther State
. Under the 1951 Conventidn,,a "refugee” is.any person-wha, -"owing to-a-
well-founded fear of being persecuted for reasons of race, religion,
nationality; membership of a particular social group or political apinien,*
js unable or unwilling to return to his or her country of origin or former
habitual residence. 1951 Convention, art., I{A}{2) at 152, The 1967 Protocol
incorporates this definition,® and this same language served as the basis
for the definition of "refugee" set forth in the 1980 Refugee Act. Ses INS
v. Cardoza-Fonseca, 480 U.S. 421, 437 (1987).

The recogniticn of refugee status under international law is

essentially declaratory in nature. - The UNHCR Handbgok on Procedyres and

------------------------

7AIthough the United States has signed but not ratified the Vienna
Convention, the Department of State, .in submitting.this agreement-for
ratificatjonsby the=Senate, -statedzthat=the-Convention="iszalready.recognized
as tne authoritative guide to current treaty law and practice.” §. Exec.
‘Doc.” 17 92d Cond., 1st Sess.”1 (1871).

8The 1967 Pratocol by reference incorporated the substance of the 1951
Convention.definition, but_universalized_ the.definition. by prospectively.-
eliminating its temporal and geographic restrictions. These changes were
effacted in order to respend to the changing nature of refugee flows after
World War I!. Guaning, Expandging the International Definition of Refugee: A
Multicultural View, 13 Fordham Int’l L.J. 35, 45 (1589).




Criterig for Determining Refyaee Status [hereinafter "Handbook"] paragraph 28

emphasizes that:

A person is a refugee within the meaning of the 1951
Convention as soon as™hée-fulfills the criteria contained
fn the definition. This would necessarily occur prier to
the time at which his refugee status is formally
determined. Recognition of his refuges status does not
therefore make him a refugee but declares him to be one.
He does not become a refugee because og recognition, but
is recognized because he {s a refugee.

Thus, the refugee’s right to protection accrues 1f he or she satisfies the
criteria for refugee status set out in the definition (flight from the state

territory for the stated reasons), regardless of whether a formal refugee

status determination has been made. See 3lso Vigile v. Save, 535 F, Sur

1002, 1018 {S.D.N.Y.), rev’d on other grounds sub nom. Berirand v. Savz, €84

F.2d 204 {2d Cir. 1982) (noting the term "‘refugee’ is a self-imposed label,
not one requiring the imprimatur of {the State]"). '

For this reason, asylum seekers with a presumptive or prims facie claim
to refugee status are entitled to protection. This point has been stressed
by the Executive Committee of the UNHCR’s Programme in its Conclusfons on

International Protection [hereinafter "Executive Committee Conclusions”.]

P Y E R T RN E R R RN R EE LR

9The UNHCR Handbgok was prepared in 1979 at the request of State
members of the Executive Committee of the High Commissioner’s Programm,
including the United States in order to provide guidance to:governments in
applying the terms of the Convention=and Protocol. The.Handbook {s based on
UNHCR’s experience, including the practice of States in determining refugee
status, exchanges of views between the OfTice of the High Commissicner-and
the competent authorities of Contracting States, and ‘1iterature ‘deveted to
the subject over the preceding quarter of a century. The Handbogk has been
widely-cited with- the~approvalz=bothzgovernmentsrand:judicialsdecisions<
Federal courts have turned to the Handbcok for quidance in the interpretation
of the 1967 Protocol. See, e.g. Cardoza-fonseca, 480 U.S. at 439 n.22. ("the
Handbgsx provides significant guidance in construing the Protocel...[and]in
giving content to the obligations that the Protocol establishes”)



See, £.9., Executive Committee Conclusion No. 6 (XXVIII) (reaffirming "the
fundamental importance of the principle of non-refoylement . . . irrespective
of whether or not individuals have been formally recognized as

refugeesﬂ).lo _A State that undertakes .a program-of return or inQd]untary
repatriation of fareign’nationaTs to their country of origin is obliged,
absent other effective measures of protection, to institute an effective
system of status determination to ensure that their obligations under Article
33 are scrupulously observed. Cf, UNHCR Hindbgok at 46.

Appellants contend that the prohibition against pon-refoulement applies
enly to refugees present within the territory who are not residents therein.
See Appellant’s Reply Brief at 7. The Executive Committee Conclusions,
howaver, suggest a different interpretation. The observance of the

non-refoulement principle is of fundamental importance both at the border and

within the territory of a State. See e.g., Executive Committee Conclusion
No. 8 {XXVIIT)}. "“In a1l cases the fundamental principle of pon-refoylement
-including non-rejection at the frontier- must be scrupulously observed.”
Executive Committee Conclusion No, 22 (XXXI1) {emphasis added) This
obligation extends to all situations of lirge-scale influx. See Executive
Committee Conclusion No. 19 (XXXI) praovides in para. (a). Paragraph (b) (ii)
of that same Conclusion also states that "persens seeking asyTum should
always receive at 1eas§ temporary refuge.” Furthermore, "in cases of

large-scale influx, asylum-seekers rescued at sea should always be admitted,

[ L T T e N

1OReport of the 28th Session of the High Commissioner’s Programme, U.N.
Doc. A/AC.96/549 (1977), para. 53.4(¢). The Executive Comm{ttee Conclusions,
customarily acopted*by consensus uf the 44 member States (including the ‘
United States), evidence an important measure of State support for particular
protection practices and standards, and contain international guidelines
which can serve as a reference point for States developing or orienting their

national pelicies on refugee {ssues.
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at Teast on a temporary basis." Executive Committee Conclusion Nao. 22
(XXX11) para. 3.

The principle of pon-refoulemepnt must be intarpreted in the context of
overall devélopménts of*the refugee concept. Ses uoodwin-GiTi, The Refuygee
in International Law 73 (1983) [hereinafter "Goodwin-Gil1"]. To maintain
that the principle of pon-refoulement applies only to refugees already within

the territory would defeat the purpese of the above-mentioned Executive
Committee Conclusions -~ to protect all persons, whether already in the
territory of a States, at the border or on the high seas, from forcible

repatriation to a country where-their lives would-14kely be at risk. 1l

State practice also confirms that the cbligation of nen-refoylement
extends to measures such as rejection at the frontier. See Exec. Order No.

12324, 46 Fed.Reg. 48109 (1981), reprinted in 8 U.S.C. sec. 1182 (1882)

{providing in actions taken beyond the territorial waters of the United

States that "no person who is a refugee will be returned without his consent"

and directing the Attorney General to ensure "strict observance of our

international obligations concerning those who genuinely fles persacution.
)1 12 UNHCR Executive Committee Conclusion No. 6, Supra (reaffirming

principle of non-refoulsment "beth at the berder and within the territory”).

That refugees should be protected on the high seas is furiher evidencad '

------------------------

11 see also Goodwin-6i11 at 77 n. 42 (referring to various General
Assembly Rescluticns urging governments scrupulously to observe humanitarian
principles, including pon-refoulement and the grant of asylum to those
seaking refuge).

1250 3lso OAU Convention, art. II{3) ("[n]o person shall be
subjected...to measures such as rejection at the frontier, return aor
expulsion, which would compel him to return or remain in a territory whare
his 1ife, physical integrity or liberty would be threatened").



{nternational actions taken te promots rescue,]3 and to combat piracy and

violence against asylum seekers at sea.l¢

B. The Plain Language Of Article 32 Prohibits The forced Return Of
Eefuge$s Except In The Narrow Circumstances Specified In That
rovision

The principle of non-refoulement contained in Article 33 guarantees to

refugees the following specific, fundamental and universally applicable

protectien:

No Contracting State shall expel or return ("refauler®)
a refugee._in. apy manner whatsoever to the frontiers of
territories where his 1ife or freedom would be
threatened on account of his race, religion,
nationality, membership of a particular social group or
political opinion.

1951 Convention, art. 33(1) (emphasis added).Is

The language of Article 33 1s categorical and does not condition this
cbligation in any manner upon the place where the refugee invokes its

protection., The principle of non-refoulement is so absolute and so essential

P L T T A N T

13§gg Executive Committee Conclusions No, 23 (XXXII), 32nd Session of
the High Commissioner’s Programme (1981), para. 3 (noting that the practice
of disembarking persons rescued at sea at the next pert of call "should alse
be applied in the case of asylum seekers at sea”).

14§gg Executive Committee Conclusion Ne, 20 (XXXI) (1980) (recommending
measures to prevent "criminal attacks on asylum-seekers at sea . ., .
invalving extreme violence and indescribable acts of physical and moral
degradation, including rape, abduction and murder”).

15Paragraph 2 of Article 33 provides the only exception to the
principie of non-refoulement, the case of individual refugees who are
regarded as danger to the security of the country {n which they are located
or, having been convicted of 2 particularly serious crime, constitute a
danger to the community. In their submissions to the district court belaow,
Appellants do not claim to have identified any such individuals, and appear
not to rely upon the exception provided by paragraph 2 as a basis for
returning Haitisn refugees.




to the treaty-based system of rafugee protection established by the
international community that Article 42 of the 1951 Convention, and Article
VII of the 1967 Protocol prohibit States From.making any reservaticn to

. Article.33 when signing .or-acceding %o these tredties.

The United States traditionally has been one of the staunchest defanders

of international refugee protection in general, and the universal application-

of the principle of pon-refoylement in particular. For example, on November

25, 1974, U.S. Representative Clarence Clyde Ferguson, Jr. made a statement
to the Third Committes of the U.N. General Assembly concerning the subject of

refoulement. Ambassador Ferguson stated:

. Once again my government wishes to stress, in this
forum, the overriding importance among the High
Commissioner’s manifold activities of his function of

" providing {nternational protection for refugees. It is
difficult to overemphasize the significance to refugees
of ensuring liberal asylum policies and practices, and
above all in making cartain that ng refucee 15 required
to return to anv coyptry whers he woyld face
persecution. It 1is the High Commissioner’s task to work
unceasingly toward affording such guarantee. His chief
tools in so doing are the 1951 Conventicn and the 1987
Protocol Relating to the Status of Refugees. As the
Committee knows Article 33 of the Conventicn contains an
unequivocal pronibition upon contracting states against
the refoulement of refugees "in any manner whatsoever"
to territories where their life or freedom would be
threatened on grounds of .race, religien, nationality,
membership of a particular social group or political

opinion,

¥ * Y-

My government joins with the High Commissioner in
condemning the inhumane practice of refoulement. The
principle that-refugess must not be repatriated against
their will, and the right of a refugee ta seek ang
secure asylum, have become ever more firmly embedded in
{nternational law.

A.W. Roone, Digest of United States Practice in International law - 1974,
Office of the Legal Advisor, Department of State {1875). (quotation in

original){emphasis added).
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C. A States’ Responsibility To Act In Contormity With
Internaticonal Obligations Extends To Actions Taken
Qutside Its Borders
Under éenera? principles of international law Stats
responsibil{ty may-arise:direczly;from.the acts and omissions of
its government officials and agents, or indirectly where the
domestic legal and administrative systems fail to enforce cr
guarantee the observance of international standard.}§ The fact
that the harm causad by State action may be inflicted outside the
territory of the actor does not diminish State responsibi]ity.17
Typica11y,‘5taté respensibility arises when one State
complains of harm to its nationals resulting from the actions of

1

ot

§ territory.

~h

another s%ate, whether committad in or outside o
Thus, ﬁ State’s obligations under international law axtend outside
of i£3'phys{ca1 territory. The Unitad Naticns Human Rights
Committee has taken the position that a Stats Party may be
accountable under Article 2(1) of the 1966 Covenant on Civil and
Palitical Rights for viclations committed by its agents cutside of
the State.!8 Similarly, the Eurcpean Commission on Human Rights
has considerad that the aobligatiaons of States under the European
Convantion on Human Rights extend t¢ "all persons under.their

actual authority and,responsibiifty, whether that autherity is

------------------------

IaarownTie, Svstem of the law of Nations: State Responsibilitv, Part I,
150-51 {1983).

ttled {n United

1714, at 135-37, 159-65. This principle is also wali set
Statas law. See, e.9., Almsida-Sanchez v. United States, 413 U.S. 258,
272-73 (18§73); United Statss v. Brennan. 538 F.24 711, 715 (Sth Cir. 1970;:
Uritad Stzteg v, Hidalgg-Gata, 703 F, 2¢ 1287 (1ltn Cir, 1923).
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exercised within their own territory or abroad."lg

The Tiability of a Stats for official actions taken overseas follows from
the express terms of the pon-refoylement obligation, as set forth in Article
33 and from customary international Taw. With respect to Arttcfe 33 and
analogous provisions in the various regional instruments, a State’s duties

are owed not to the State of o}igin or habitual residence, but to the other

State parties. In the case of peremptory norms, such as non-refoulement, the
duty fs owed to the international community at large.

D. The Purpose, Intent, And Meaning Of Article 33 Are Unambiguous

The proscripticn contained in Article 33 against the refgulement of
refugees "in any manner whatsgever” is clear from the plain Tanguage of the
treaty. Under the general rules of treaty interpretation established by the
Vienna Convention on the Law of Treaties, "[a] trealy shall be interpreted in
good faith in accordance with the ordinary meaning to be given to the terms
of thé treaty in the context and in the light of its ‘object and.

purpose."20 The cobject and purpose of the 1951 Conver*ien and. 1367

1919'.

- 20adopted May 22, 1969, entered into force Jan. 27, 1980, U.N. Dec.
A/CONF. 39/27 at 289, Secticn 3, art, 31. Article 31 of the Vienna
Convention [hereinafter "Yienna Conventicn®] defines the "context" for the
purpose of interpreting 2 treaty as follows:

(2) The context for the purpose of the interpretation of
a treaty shall comprise, in addition to the text,
including its preamble and annexes: (a) any agreement
relating to the treaty which was made between all the
parties 1n connection with the conclusion of the treaty;
(b) any instrument which was made by one or more parties
in connection with the conclusion of the treaty and
accepted by the other parties as an instrument related
to the treaty. (3) There shall be taken into account,
together with the context: {a) any subsequent agreement

L5



Protocol are to extend the protection of the international community to .
refugees, and "to assure refugees the widest possible exercise of . . .
[their] . "t fundamental rights and freedoms.” 1951 Conventien, Preamble.

The princip]e‘of non-refoylement -- the most essential protection
provided by international refugee law -- is stated in mandatory terms and
allows for no territcri;] lTimitations. When the drafters of the 1951
Convention as a whole wished to condition the righis of refugees on their
physical location or residence, they did so expressly in the language of the
treaty. Articles 4 concerning freedom of religion and 27 rrelating to the
fssuance of travel documents state expressly state that the abligations of
States under these provisions are limited to refugees present in the
territory of the State. Similarly, Articie 18 on the right of
self-employment and Article 26 regarding freedom of movement expressly apply
only to refucees lawfully on the territory of the Contracting Statse.
~Articles 15, 17(1), 19, 21, 23, 24, and 28 (regarding, respectively, rights
related to association, employment, exercise of the liberal professions,
housing, pub11c relief, Tabor conditions, and travel documents) all are
Tikewisa expressly conditioned on the refugee’s legal siztus within the
territory of the State, '

In stark contrast to all of these provisions, Article 33 contains no such

restriction. To the contrary, Article 33 prohibits thereturn of refugees

"in any manner whatspever." 1d. (emphasis added). Appellants broadly argue

B T L I R A N R

between the parties regarding the intarpretation of the
treaty or the appifcation of its provisions; (b) any
subsequent practice in the applicztion of the treaty
whnich establishes the agreement of the parties recarding
its interpretation; (c) any relevant rules of
internztional law applicable in the relations between
the parties. (4) A specia] meaning shall -be given to z
term {T 1t is established that the parties so intended.



that this fundamental legal protection loses all force and effect on the high
seas. See Appellants Reply Brief at 4. "Such an interpretaticn would permit
2 State to evade this solemn treaty commitment (and any other simiiar
tnternational obligation) -merely by relocating its officials or agents to
off-shore 1o§§t10ﬁs. The international community could not haQe intended
such a result when it memorialized the principle of pon-refoulement in
Article 33.

E. The Negotiating History To The 1951 Convention Provides Guidance
Only Where The Meaning Of The Treaty language Is Ambiguous or
Obscure
The rules of treaty interpretation, as set forth in the Vienna Convent -n
permit recourse to "suppiementary means of interpretation” (inciuding the
preparatory work of a treaty) only where the meaning of the treaty lanquage
{s "ambiquous or obscure; or leads to a result which is manifestly absurd or
unreasonable.” Vienna Convention, art. 32. When the meaning of the treaty
is clear from its text when viewed in light of its context, object and
purpose, supplemeniary -sources.are unnecessary and, inapplicable, and recourse
to such sources is discouraged.21 |
Nevertheless, in urging the district court to adopt their restrictive
view of the obligations of States under Article 33, Appellants-rely:almost
exclusively on the comments made by the delegate of the Netherlands to the
Conference of P]enipdtént{aries, which drafted the final version of Article

33. During the Conference the Duich delegate expressed the view that the

e e i I it

21This principle has long been established in international Taw. See.
e.q.. Interpretation of Article 3(2) of the Treaty of Lausanne, P.C.I1.J.,.

Ser, 8, No. 12 (1925) at 22; The lotus Case, P.C.I1.J., Ser. A, No. 10 (1927)
at 16; Admission to the United Nations Case, I.C.J. Reports (1950) at-8.
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chd “return" related only to refugees already within the territory and that
e possibility of mass migrations across frontiers ar of attempted mass

migrations was not coversd by Article 33.* See Oefendants’ Memarandum

Oppésing- Injunctive Relief at 25, gughine. ajtian Refygee Center v.. Gracav,

805 F.2d 794, 840 n.133 (D.C. Cir. 1887) (Edwards, J., dissaniing in gart and

2
concurring in part).z‘

Appellants argued to the district court that the Dutch delagata’s views
reflectad "an agreement® among the delagates as to the meaning of

rafoulment. Defendants’ Memorandum at 25. In fact, the recard is not sao

clear. The Dutch dalegate’s views were informed by "conversaticns ha had”

and by earlier support from Four other delegates for a similar Swiss

interoretzsion. Tweniy-six Stales, howaver, participated in the drafiing of

the 1951 Convention. Althcugh the Dutch delegata’s comments were placsc eon

tha record without cbjection, it cannct be assumed that ali delegatss wersz in

accard simpTy becausa they did net objsct ta their coileague’s request 2

} . 23
nemcerialize his viaws. N , . e

227he portions of the negotiating history cited by Appeliants have

apparantly gene"a‘ed confusion among some courts regarding the dis;mnculon
between the mandatory right of nen-reiurn and discreticnary benefit of-
asylum. In considering the applicability of Article 33 to Haitian refugees
on the high“seas, these comments led ‘Judge Edwards-in-Gracev:for. ex:npie, to
canclude that Articie 33 on non-return did net apply because "the idezl of
uncandi -igna1 “asvlym'was dilutsd by the need for other praciical guarzntees.
Gracav, 809 F. 2d a< 84C (D.C. Cir. 1987) (Edwards, J., concurring in part

d dissenting in part} (emphasis added).

2°ahe Dutch daTegate s commentis are contained in the Summary Recard of

hirty-Fifth Meeting of the Conferencs of Plenipotentiaries on the S:tatus

fugees and Sta.a1=€s Persons (hereinaftar, "Conference”) neld July 25,
U.N. Doc. A/CONF.2/3R.35 at 21 (Dec. 3, 1951). Delegates to the

sing sessions wer2 permitled tc have their opinions placed on the record
meetings in orcer to preserve their visws at ths time of that

c. However, such commanis do naot serve as the final officizl

ratation of the trsaly, nor did they bind the da’egate or his

nament. For axampie, 2T 2 meszling of the Conference itwo wesxs eariizr,

i)
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The butch deiegate made these comments primar{ly due to his concern with
the possibility that the draft Article 33 would require his government to
grant entrv in the case of a mass mfgkation. The Dutch comments refiect the
fears of a small country in. Europe.which.bordered a much.larger country that
had produced many refugees a few years earlier during World War II. The
Dutch delegate was concerned that refusal to grant entry, in the face of such

an overwhelming influx might constitUté‘rgfgngmgni. Whatever may have been
the concerns of various drafters of the 1951 Convention regarding rights of
entry and asylum, it is abundantly clear that no State sought to resarve for

itself the right to reach out beyond its berders and forcibly return refugees

ta the country from which they fled, 24
While attempting to focus the attention of the district court on comments

of the Dutch delegate, Appellants failed to mention that its own

L R R R

the Dutch delegate explained that his concern was that of "a country
bordering on others . . . about assuming unconditional obligations as far as
mass influxes of refugees were concerned on the condition-unless

internati 1laboration w ufficiently oraanize i 2
sityatiogn." Summary Record of the Sixteenth Meeting of the Conference heid
July 11, 1951, U.N. Doc. A/CONF.2/SR.16 at 11 (Nov. 23, 195]) (emphasis
added). -In contrast-to the negotiating sessions, the.Final Act. of the.United.
Nations Conference of Plenipotentiaries on the Status of Refugees and -
Stateless Persons (hereinafter, "Final Act®) July 2-25, 1951, 189 U.N.T.S.
138, which officially compieted the 1951 Convention, included_official
recommendations: of the.Conference on certain issues relating to refugee-
protection, including facilitation of travel documents, the principie-of
family unity, welfare services, and international co-operation in the field
of asylum and resettlement. Although the Final Act did not refer to the
principle of non-refoulement, it recommended "that Governments continue to
receive refugaes in their territories and that they act in concert in a true
spirit of international co-operation in order that these refugees may find
asylum and the possibiiity of resettlement.* ~Id. at para. D.

24Even the Netherlands has in practice adopted a view of refoulement
that goes further than the minimal requirements of Article 33. At the 35th
Session of the Executive Committee of the High Commissioner’s Programme;-the
Netherlands’ representative confirmed that even persons with unsubstantiated
claims to refugee status should be admitted where there are compelling
humanitarian factors favoring admission. U.N. Doc. A/AL.96/SR/374, para, 38,

20



representative had taken a drastically different view at the earlier draftiﬁg
sessions. During the session of the Ad Hoc Committee on Statelessness< and

Related Problems, a member of the United States delegation, Mr. Louis Henkin,

stated:

84, The Committee had, it was true, decided to delete
the chapter on admittance, considering that the
convention should not deal with the right of asylum and
that it should merely provide for a certain number of
improvements in the position of refugees. If did not.

however, follow that the conveption would not apply 190

WWMMM&L@L
tarrxtorv of the con;ra;; ng gartig;, Whether 1t was
ti losin jer &
dm r of h1m b
the frontier. or-even of expelling him after he had been
toresi inthe- : problem wa

re or less me .

55. Whatever the case might be, whether or not the
refugee was in a regular p051t10n, he must not be turned
back to a country where his 1ife or freedom could be
threatened, No consideration of public order should be
allowed to overrule that guarantee, for {f the State
concerned wished to get rid of the refugee at all costs,
it could send him to another country or place him in an
{nternment camp.

Summary Record of the Twentieth Mesting of the Ad Hoc Committee- on
Statelessness and Related Problems held Feb. 1, 1950, U.N. Doc.E/AC.32/SR.20
at 11412-(Feb. 10, 1950) (emphasis added). The delegate of-Israel, Mr
Robinson, expressed complete  agreement, stating that "[t]he article must, in.
‘fac%t, apply to all refugees, whether or not they were admitted to residence;

it muyst dezl with both expulsion and non-admittance, and must grant to 311

refugees the guarantéés provided . . .." ]d. (emphasis added). The Iéraeli‘
delegate thus concluded that "[tlhe Committee had already settled the
humanitarian question of sending anv refugee back to a territory where his
1ife or liberty might be in danger." Id. (emphasis added).

The American and Israeli positions at thé'Conventian negotiating sessions

regarding non-rejection at the frontier have received renewed support in



United States'practice and in the statements of United States officials.23
The response of the United States to the plight of Indochinese "boat
refugees™ was to grant entry and asylum to vast numbers of individuals. The
0ffice of the United States Coordinator for Refugees, in a 1984 report to
Congress, noted with approval that, "[d]espite the heavy burden often imposed
by enormous numbers of‘réfugees; asylum countries generally have not forcibly
repatriéted refugees against their will to countries which they have fled.”
0ffice of the V.S, Coordinator for Refugee Affairs, Proposed Refugee
Admissions and Allocations for Fiscal Year 1984, Report to Congress for
Fiscal Year 1984, at 12 (1983). Indeed, Ambassador Richard Clark, then the
United States Coordinator for Refugee Affairs, stated that the policy of the
United 5tates was "to encourage Southeast Asian states to be more generous in
offering first asylum -- in_particular not to refuse admission to "boat
refugees." Nash, Digest of United States Practice in Internéticnai Law -
1979 at 403, Office of the Legal Advisar, Department of State (1983)

(emphasis added).

------------------------

€5 The Vienna Convention specifica11y recognizes subsequent State
practice as part of the "context" for the purpose of the interpretation of a
treaty. See Vienna Convention, Art, 31,
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CONCLUSION

For the foregoing reasons, amicys UNHCR urges that the grant of
injunctive relief by the District Court should be upheld.

Respectfully submitted,
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