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GLEESON CJ. | agree with the reasons for judgrnéMcHugh, Gummow and
Hayne JJ, and with the orders they propose. Iw dEthe division of opinion
which has emerged in the Federal Court, | would erthie following additional
comments.

In each of the present appeals, the respondefiedpr a protection visa
under s 36 of théigration Act 1958 (Cth) ("the Act"), claiming to satisfy the
criterion set out in s 36(2). In summary form, thepondent set out to satisfy the
Minister's delegate, pursuant to s 65 of the Abgttthe respondent had a
well-founded fear of persecution for a Conventieason if she or he returned to
the country of her or his nationality. Having &allto satisfy the delegate, the
respondent applied to have the delegate's dectsiaefuse to grant the visa
reviewed, under Pt 7 of the Act, by the Refugeei®evribunal (“the Tribunal®).

The proceedings before the Tribunal, which weredoated in accordance
with the procedures prescribed by Pt 7, were neemsarial. There was no
contradictor who joined issue upon all or any oé tfacts alleged by the
respondent. There was an ultimate question, espdas terms of the Convention
definition of a refugee, for determination by thebtinal. In each case the
respondent, for the purpose of satisfying the Th@duthat there should be a
favourable resolution of that question, gave aonysbf past events, and an account
and justification of present fears. In each cdise, Tribunal, in setting out its
reasons for its decision, made certain findingsualibe facts asserted, and
contentions advanced. In each case, the Fedenalt,Gshen reviewing the
decision of the Tribunal, under Pt 8 of the Acthsidered that there were
guestions of fact raised in support of the visaliapfpon which were material,
even if the Tribunal had not regarded them as saietl, which had not been the
subject of a finding made and set out in the Trddsrreasons. Therefore, it was
held, there had been a failure by the Tribunabtoaly with s 430(1)(c) of the Act,
which meant that the ground of review in s 476(Lh@d been made out, and the
decision of the Tribunal should be quashed.

As McHugh, Gummow and Hayne JJ point out, a faily the Tribunal to
deal, in its reasons for decision, with some amserf fact made by a visa
applicant may, or may not, have consequences diacil review of the Tribunal's
decision, either in the Federal Court or in thisu@oquite apart from whatever
consequences it may have under s 476(1)(a). Aidenagion of those other
possible consequences has been necessary in deitidioutcome of the present
appeals, and applications under s 75(v) of the t@atien. But the first issue for
determination in this Court concerns the applicatbs 476(1)(a).

When the Tribunal prepares a written statemerisatasons for decision
in a given case, that statement will have beengsegpby the Tribunal, and will be
understood by a reader, including a judge reviewhegTribunal's decision, in the
light of the statutory requirements contained 488. The Tribunal is required, in
setting out its reasons for decision, to set obe "tindings on any material
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questions of fact". If it does not set out a figlbn some question of fact, that will
indicate that it made no finding on that matteiq #mat, in turn, may indicate that
the Tribunal did not consider the matter to be mnalte It was not suggested, in
either of the present cases, that the Tribunal nsadee finding of fact which it

failed to set out. The substance of the complaed that the Tribunal failed to
make a finding upon a particular question.

Such a complaint could only invoke the ground wdigial review in
s 476(1)(a) if a failure to make a finding on a sfien of fact means that a
procedurerequired by the Act to be observed in connectiah the making of the
decision has not been observed.

If s 476(1)(a) has that meaning, then there ignaongruity in the section
when read as a whole, because s 476(3)(e) quadi#&$(1)(d) by excluding the
Tribunal's failure to take a relevant consideratidan account from the category of
an improper exercise of power. The difference ketwfailing to make a finding
on a material question of fact, and failing to takeelevant consideration into
account, is elusive. The former is narrower thanlatter, but most examples of
the former could also be presented as the laBeth of the present cases involve a
contention which is not materially different fronclaim that the Tribunal failed to
take a relevant consideration into account.

To treat a failure to make a finding on a questbriact as a failure to
observe a procedure in connection with the makih@ @ecision involves a
strained interpretation of the statutory languaggpecially in a context which
distinguishes between legal review (indeed, soméwtianuated legal review)
and full merits review (of the kind in which theliinal engages when it reviews a
delegate's decision).

The major difficulty for the respondents, howeugss in the language of
s 430. There is nothing in that language whichasgs a requirement to make a
finding on every question of fact which is regardedthe Federal Court, on
judicial review of the Tribunal's decision, as lgeimaterial. A good deal of
materiality jurisprudence has developed from tienapt to relate ss 476(1)(a) and
430. Questions of fact which appear to have begarded by the Tribunal as
material are sometimes described as "subjectivelienal”, to distinguish them
from questions of fact which are regarded as nwdtérr a court reviewing the
Tribunal's decision. Facts of the latter kind Hren described as "objectively
material". And the level of generality, or partauty, at which facts are to be
classified for the purpose of determining their enatity is a problem. The
distinction between facts in issue, particularsg avidence, which may be
difficult even in adversarial litigation conductedth or without formal pleadings,
is even more difficult when applied to proceedibgfore the Tribunal.

The requirement imposed by s 430 is to prepardtiew statement that, in
the context of setting out the Tribunal's reasonslécision, "sets out the findings"
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on any material questions of fact. It is impossitl read the expression "the
findings" as meaning anything other than the figdirwhich the Tribunal has
made. By setting out its findings, and therebyosxpg its views on materiality,
the Tribunal may disclose a failure to exercisasiliction, or error of a kind
falling within a ground in s 476(1) other than H)(a), or may provide some
other ground for judicial review. There may beesasvhere it is proper to
conclude that the Tribunal has not set out alfintdings. The consequences that
might follow are not presently in issue. No onggests that the present are such
cases. But all the Tribunal is obliged to setisguch findings as it has made. The
construction of s 430 for which the respondentgeaah in effect eliminates the
definite article from s 430(1)(c), treats "any" mganing "all", and finds in an
express obligation to make a written record of ifigd of fact an implied
obligation as to the ambit of the findings whichsnbe made. None of this is
impossible, but, like the meaning that the respatglattribute to s 476(1)(a), it is
strained. When to that is added the incongruigpeisited with s 476(3)(e), and
the problems of determining materiality on an "chj&e" basis in the context of
legal review of a decision which commonly turns miplee Tribunal's assessment
of the credibility of a person seeking to establisé status of a refugee, it is a
construction | am unable to accept.
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GAUDRON J. These four proceedings, being two afspand two applications
for relief under s 75(v) of the Constitution, wéreard together. The proceedings
arise out of separate applications for protectimay by Ms Yusuf, a citizen of
Somalia, and Mr Israelian, an Armenian. Both aggtlons were rejected by a
delegate of the Minister for Immigration and Muliiwral Affairs ("the
Minister"). The decisions were separately reviewrd affirmed by the Refugee
Review Tribunal ("the Tribunal*) Ms Yusuf and Mr Israelian separately sought
judicial review of the Tribunal's decisions in tik@deral Court of Australia
pursuant to Pt 8 of thiligration Act1958 (Cth) ("the Act").

At first instance, both applications for judicralview were successful and
the decisions of the Tribunal were set aside by-gaeral Court. It was separately
held in each case that the Tribunal failed to cgmath procedures required by
the Act in that it failed to set out findings onteaal questions of fact as required
by s 430(1)(c) of the A&t From each of those decisions, the Minister aiggea
unsuccessfully to the Full Federal Court. The Btiexi now appeals to this Court
from the decisions of the Full Court.

The Minister's appeals to this Court are separatdisted by Ms Yusuf
and Mr Israelian on the ground that the decisidnthe Full Court are correct.
Additionally, it is contended in each appeal tha tlecision of the Full Court
should be affirmed on grounds other than the failof the Tribunal to set out
findings in accordance with s 430(1)(c) of the Aéind because Pt 8 of the Act
limits the grounds upon which the Federal Court m&yew a decision of the
Tribunal, Ms Yusuf and Mr Israelian each seek felimder s 75(v) of the
Constitution in the event that the Minister's appeae successful

Relevant legislative provisions

Part 7 of the Act provides with respect to thei@avby the Tribunal of
certain decisions made under the Act by the Ministeby his or her delegdte
including decisions with respect to the refusalgi@nt a protection visa

1 In the case of Mr Israelian, the review in quastivas conducted pursuant to an
order of the Federal Court of Australia followiniget setting aside of an earlier
decision by the Tribunal.

2 Inlsraelian v Minister for Immigration and Multicultal Affairs, R D Nicholson J
also found that the decision involved an erroraw I(incorrect interpretation of
applicable law).

3  SeeAbebe v Commonwealfh999) 197 CLR 510.
4  As to the decisions which are reviewable, se&lsot the Act.

5 Sees411(1)(c).
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Division 4 of Pt 7 provides, as its heading indesatwith respect to the conduct of
a review. As the provisions of Pt 7 stood at #levant time, they specified what
material might be given to the Tribufaind how the Tribunal was to conduct its
hearing$. They also set out the Tribunal's poWensd the rights of applicaritis
relation to Tribunal hearings.

Division 5 of Pt 7 of the Act is concerned withcagons of the Tribunal.
Section 430, which is in Div 5, provides in sulit¥ &s follows:

Where the Tribunal makes its decision on a reyitwe Tribunal

must prepare a written statement that:

(@)
(b)
(€)
(d)

sets out the decision of the Tribunal on thveesg; and
sets out the reasons for the decision; and
sets out the findings on any material questafrfact; and

refers to the evidence or any other materialvbich the findings of
fact were based."

Part 8 of the Act provides with respect to thaeenof certain decisions by
the Federal Court, including decisions of the Tniétf. The grounds upon which
a decision may be reviewed are set out in s 47%8ligh provides that, subject to
sub-s (2), which is not presently relevant:

. application may be made for review by the FebeCourt of a

judicially-reviewable decision on any one or mork the following
grounds:

(@)

(b)

that procedures that were required by thisgkdhe regulations to
be observed in connection with the making of thesden were not
observed;

that the person who purported to make the aetidid not have
jurisdiction to make the decision;

6 Section 423.

7  Sections 425 and 429.

8 Sections 427 and 428.

9 Sections 425 and 426.

10 Section 475(1)(b).
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(c) that the decision was not authorised by thisgkdhe regulations;

(d) thatthe decision was an improper exercise®pbwer conferred by
this Act or the regulations;

(e) that the decision involved an error of law,ngean error involving
an incorrect interpretation of the applicable lawam incorrect
application of the law to the facts as found bypkeson who made
the decision, whether or not the error appearsherrécord of the
decision;

()  that the decision was induced or affected layift or by actual bias;

(g) that there was no evidence or other materiplgtfy the making of
the decision.”

17 The grounds specified in ss 476(1)(d) and (g) hed Act — improper

exercise of power and want of evidence — are cismiined, respectively, by
sub-ss (3) and (4) of that section. It is necgstarefer only to sub-s (3) which

provides:

The reference in paragraph (1)(d) to an impr@p@rcise of a power

is to be construed as being a reference to:

(@)

(b)

(€)

an exercise of a power for a purpose other éhamrpose for which
the power is conferred; and

an exercise of a personal discretionary powetha direction or
behest of another person; and

an exercise of a discretionary power in accocdawith a rule or
policy without regard to the merits of the partanutase;

but not as including a reference to:

(d)

(€)

(f)
(9)

taking an irrelevant consideration into accomnthe exercise of a
power; or

failing to take a relevant consideration into@unt in the exercise of
a power; or

an exercise of a discretionary power in bathfaor

any other exercise of the power in such a wey tepresents an
abuse of the power that is not covered by paragrépito (c)."
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Background facts and the Tribunal's decisions

Ms Yusuf

Ms Yusuf sought a protection visa on the basis sha was a refugee as
defined in the Convention relating to the StatufRefugees done at Geneva on
28 July 1951 as amended by the Protocol relatinigedbtatus of Refugees done at
New York on 31 January 1967 (together referredsttitae Convention. More
particularly, she claimed she had a well-foundeud & persecution on the ground
of race if returned to Somalia.

In support of her claim that she was a refugedeéised in the Convention,
Ms Yusuf gave an account of her home in Mogadisiindinvaded and of her
husband being attacked by members of another ttlarjawiye. As a result, she
claimed, her husband had to run away and she anchildren were left behind.
She also claimed that, on two later occasionsystseattacked by members of the
Hawiye clan when she left her home to go shoppi@g.both occasions, she said,
she was rescued by neighbours who were also merabtirs Hawiye clan.

In a supplementary statement, Ms Yusuf claimetlibasister and three of
her sister's children had been killed by membete@Hawiye. According to that
statement, her sister's husband and one childvadhand, in accordance with
tradition, she was required to marry and, in fa@yried her sister's husband.

The Tribunal rejected Ms Yusuf's claims with regge her sister and her
sister's children but accepted that she had twees lattacked by members of the
Hawiye clan. However, the Tribunal found that blean membership was not the
motive for those attacks. In so finding, the Tnhlunoted that there was advice
from the Department of Foreign Affairs and Tradat tine Abaskul clan, of which
Ms Yusuf was a member, was not targetted by theiyawThe Tribunal also
noted that, on the occasions when she was attakledusuf had been rescued by
members of the latter clan.

No finding was made by the Tribunal with respedifs Yusuf's claim that
her home had been attacked and her husband focedint away. This
notwithstanding, the Tribunal held that "neither §Musuf's] individual

11 Article 1A(2) defines a refugee as any person:who

"owing to well-founded fear of being persecutedriEasons of race, religion,
nationality, membership of a particular social graar political opinion, is
outside the country of his nationality and is ueat, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to metto it."
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circumstances nor her membership of the Abaskul ebgpose[d] her to a real
chance of ... persecution" as required by the defim of "refugee" in the
Convention. Accordingly, Ms Yusuf was not entitleda protection visa

Mr Israelian

Mr Israelian's application for a protection visasabased on the claim that
he feared persecution if returned to Armenia. Adcw to his application, that
persecution would be the result of his failurerievaer a call-up notice for military
service. He said that he failed to answer the-ugalihotice because of his
conscientious objection to all war and, also, beeaof his objection to being
involved in the Nagorno-Karabakh conflict. Addnally, he did not respond to
the call-up notice because, having married an Aliatr, he was then living in
Australia and did not expect that he would havestarn to Armenia.

In his submissions to the Tribunal, Mr Israeliant@nded that he was a
refugee as defined in the Convention because hggpation would stem from his
political opinions which both favoured Communism daropposed the
Nagorno-Karabakh conflict and, also, from his mersbg of a particular social
group comprised of "deserters and/or draft evadehs'elaboration of that latter
claim, Mr Israelian stated that he would be treated deserter, imprisoned and
forced to serve at the front line. Moreover, higl $hat his failure to answer his
call-up notice would result in his being deniedasgport with the consequence
that he would not be able to work or obtain accomation in Armenia.

The Tribunal found that Mr Israelian had "no ger@usubjective fears [with
respect to] his support of the Communist Partyeiothan his fears in respect to the
war over [Nagorno-Karabakh]." It also found thatwas not opposed to all war
and that his opposition to the war over Nagornoakakh was not based on
“ethical, moral or political grounds” but on "a dlesto avoid personal danger".
The latter finding was made in a context in whibkRre was material indicating
that the United Nations High Commissioner for Refesg ("the High
Commissioner") had issued an order to the effeat Armenian draft resisters
should be given refugee status. Further, the Tabeoncluded that, even if
Mr Israelian were a conscientious objector, "hisiipament for avoiding his
call-up notice would not be motivated by a Convamtieason but would be the
application of a law of common application”.

12 A criterion for the issue of a protection visdhat the Minister or his or her delegate
is satisfied that the applicant is a person to wiarstralia has protection obligations
under the Convention: the Act, ss 36(2) and 65rition Regulations 1994 (Cth),
reg 2.03, Sched 2, cl 866.221.
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By reason of the findings set out above, the Tréuconcluded that
Mr Israelian was not a refugee as defined in thev@otion and, thus, not entitled
to a protection visa.

The Federal Court decisions

At first instance, it was held by the Federal G¢emn J) that Ms Yusuf's
claim that her home had been invaded and her hdstmoed to flee was a
material question of fact upon which the Tribunalswequired by s 430(1)(c) of
the Act to make findings in the written statemegttisg out its decision. Because
it had not, it was held pursuant to s 476(1)(a) #hprocedure required by the Act
in connection with the making of a decision hadlme¢n observed. Accordingly,
the Tribunal's decision was set aside. As alreadwptioned, that decision was
upheld by the Full Federal Court.

In the case of Mrlisraelian, it was held by theddéfal Court

(R D Nicholson J), at first instance, that his &mailon for review should be
allowed and the Tribunal's decision set aside mxahe Tribunal failed to
consider whether "the International Community tlgiothe [High Commissioner]
had condemned the military action in [Nagorno-Kaidl} as contrary to basic
rules of human conduct and whether [in] all thecwnstances of the matter,
deserters and/or draft evaders in Armenia wereréicpkar social group; that is
defined, united or linked otherwise than by ther fefathe allegedly persecutory
law."

Because of the Tribunal's failure to consider rtredters set out above, it
was held that "[its] decision [with respect to Mrdelian] involved an error of law,
being an error involving an incorrect interpretatad the applicable law." Further,
it was held that that failure was a failure to@atfindings on material questions of
fact as required by s 430(1)(c) of the Act andrdfwe, a failure to observe
procedures required by the Act. That latter hgdwas affirmed by the Full
Court. The Full Court had no reason to considel, am fact, did not consider
whether the decision also involved an error of law.

Section 430 of the Act and procedures requirechbyiict

At the relevant time, s 430 of the Act was headRdfugee Review
Tribunal to record its decisions etc and to ngbifyties". Logically, the making of
a decision and the recording of it are distincpsteWere the ground of review
allowed by s 476(1)(a) expressed in terms of procesito be observed in the
making of a decision, there might, perhaps, be s&cope for an argument that it
does not extend to procedures to be observed ardieg a decision. However,
the phrase used in s 476(1)(a) is "in connectidh thie making of the decision" —
a phrase signifying a less precise connection ‘timatne making of the decision".
Moreover, s 430 is not concerned solely with tleerding of a decision. In terms,
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it is also concerned with the "prepar[ation of] ati®n statement that ... sets out
the decision of the Tribunal".

Notwithstanding that the making of a decision d@hd recording of a
decision are logically distinct steps, the makih@ aecision and the preparation
of a written statement setting out that decisidierofconstitute a single process.
Given that that is so and given, also, that theesgon used in s 476(1)(a) is "in
connection with the making of [a] decision”, thase no basis for reading
s 476(1)(a) as not extending to the proceduresinetjlby s 430 of the Act.
However, that is not, of itself, determinative dfetquestion raised by the
Minister's appeals: there remains a question dhdmature and extent of the
procedure required by s 430(1)(c).

The issue of substance presented by the Ministg®als is whether,
properly construed, s 430(1)(c) of the Act requiresTribunal to state its findings
on what it considers to be material questions of éa whether, as was contended
for Ms Yusuf and Mr Israelian, it requires the Tnial's written statement to
conform to some objective standard to be asceddgeeference to the particular
application and the material available to the Tingdun relation to that application.

Clearly enough, pars (a) and (b) of s 430(1), Whequire the Tribunal to
set out "the decision of the Tribunal" and "thesm®s for [that] decision”, refer,
respectively, to the Tribunal's decision and thibdmal's reasons for its decision.
In that context and in the absence of any requingrtieat the Tribunal either
identify the legal or factual issues presented hmy application or specify the
material before it, it is difficult to construe 8@(1)(c) as obliging the Tribunal to
do more than set out its findings on what it coesdo be material questions of
fact.

Of more significance to the construction of s 43@) of the Act is the
consideration that, in recording its decision, ffréunal can only set out the
findings which it makes. Conversely, findings whare not made cannot be set
out. Once thatis accepted, s 430(1)(c) must hetaged as requiring the Tribunal
only to set out its findings on what it consideratemial questions of fact.

The corollary to the construction of s 430(1)(E}he Act set out above is
that it is to be inferred from the absence of anefce to, or, a finding with respect
to some particular matter that the Tribunal did nohsider that matter to be
material. As will later appear, there may be cagesre that will indicate error of
a kind that will ground review under s 476(1) oé tAct or, even, jurisdictional
error which will ground relief under s 75(v) of t®nstitution. For the moment,
however, it is sufficient to note that the failwwethe Tribunal to make a finding
with respect to a particular issue is not, of fisalfailure to observe procedures
required by the Act. Thus, the Minister's appealst succeed unless the orders of
the Full Federal Court are to be upheld by refezdnmne or more of the grounds
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specified in the notices of contention filed on &lébf Ms Yusuf and Mr Israelian,
respectively.

Failure to make findings may be reviewable or giagonal error

The question whether the failure of the Tribunal deal with some
particular aspect of an applicant's claim revealsemwable error for the purposes
of s476 of the Act necessitates immediate referetc s 476(3)(e). That
paragraph limits the ground of review allowed te Bederal Court by s 476(1)(d)
— improper exercise of power — so that it doesendénd to the failure of the
Tribunal to take a relevant consideration into acto However, no other ground
of review is limited in that way.

As already indicated, if in its written statemeatting out its decision, the
Tribunal fails to refer to or fails to make findsmwith respect to a relevant matter,
it is to be assumed, consistently with the clesedalive in s 430 of the Act, that the
Tribunal has not regarded that question as matefiatl depending on the matter
in issue and the context in which it arises, thaymr may not disclose reviewable
error. For example, the failure to make a findomga particular matter raised by
the applicant may, in some cases, reveal an efréavo for the purposes of
s 476(1)(e) of the Act.

Moreover, as McHugh, Gummow and Hayne JJ pointrotlieir judgment,
an error of law which will ground review by the feedl Court under s 476(1)(e) of
the Act may, in some cases, also have the consegleat there has been what is
known in the jurisprudence relating to relief undef5(v) of the Constitution as
“jurisdictional error". If so, the failure to makdinding on the matter in issue may
have the result that the decision is reviewableéheyFederal Court either on the
ground that the Tribunal lacked jurisdiction (s @I)@b)) or on the ground that its
decision was not authorised by the Act (s 476()L)(€)early, that will be so if the
error is such that the Tribunal exceeds its jucisoin.

The terms of ss 476(1)(b) — “[no] jurisdictionrtiake the decision" — and
(c) — "the decision was not authorised by [the]"Aetdirect attention to errors
which lead the Tribunal to exceed its jurisdictioHowever, as | pointed out in
Abebe v Commonwealttine notion of jurisdictional error for the puressof relief
under s 75(v) of the Constitution "is not confirtedsituations in which a tribunal
either lacks jurisdiction or exceeds its jurisdiatl but extends to situations in
which it "wrongly den[ies] the existence of its igdiction or ... mistakenly
place[s] limits on its functions or powet$" And in that case, | indicated that error

13 (1999) 197 CLR 510 at 552 [107], [108].
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of that kind was reviewable under s 75(v), althoUgit reviewable by the Federal
Court in proceedings under Pt 8 of the Att"

The statement that errors involving the wrong deaf jurisdiction or the
placing of limits on a tribunal's powers or funcisoare not reviewable under
s 476(1) of the Act requires qualification. Thabecause notions that have been
developed in relation to the grant of mandamuspratibition, whether by way of
prerogative relief or pursuant to s 75(v) of then§&dution, do not have precise
equivalents in the scheme established by Pt 8 efAttt or, indeed, in other
statutory schemes providing for judicial reviewagliministrative decisions.

For the purposes of mandamus and prohibitionibartal is said to have
failed to exercise its jurisdiction if it has wrdgygdenied the existence of its
jurisdiction or mistakenly placed limits on its fttrons or powers. If the tribunal
wrongly holds it has no jurisdiction or is not amtised to make a particular
decision, there is said to be "an actual failurexercise jurisdiction”. On the other
hand, there is said to be a "constructive failar@xercise jurisdiction” when a
tribunal misunderstands the nature of its jurisdicand, in consequence, applies a
wrong test, misconceives its duty, fails to appbelf to the real question to be
decided or misunderstands the nature of the opihisrio form®. A constructive
failure to exercise jurisdiction may be disclosgdlie tribunal taking an irrelevant
consideration into account. Equally, it may becldised by the failure to take a
relevant matter into account.

Although the notion of constructive failure to esiee jurisdiction
developed in relation to the grant of prerogatelesf and, later, the grant of relief
under s 75(v) of the Constitution, it is one thaslsome bearing on statutory
schemes for judicial review of administrative dems of the kind set out in Pt 8
of the Act. For example, it may be that the falwf the Tribunal to take a
particular matter into account indicates thathe ¢ircumstances, the Tribunal has

14 (1999) 197 CLR 510 at 552 [108].

15 SeeEx parte Hebburn Ltd; Re Kearsley Shire Couftd47) 47 SR (NSW) 416 at
420 per Jordan CJ. See aBw Toohey; Ex parte Northern Land Cour(d¢i®81)
151 CLR 170 at 267-268 per AickinRe Coldham; Ex parte Brides@¢h989) 166
CLR 338 at 350 per Wilson, Deane and GaudroRuBlic Service Association (SA)
v Federated Clerks' Unio(1991) 173 CLR 132 at 143-144 per Brenna@dal &
Allied Operations Pty Ltd v Australian IndustriaeRtions Commissio(2000) 74
ALJR 1348 at 1356 [31] per Gleeson CJ, Gaudrontaghe JJ; 174 ALR 585 at
594-595.
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misunderstood its duty or applied itself to the mgayuestion and has, on that
account, failed to conduct a review as required B¢4 of the Act.

The power of the Tribunal to affirm, vary or seide a decision of the
Minister or his or her delegate is a power which aaly be exercised when it has
conducted a review of the decision in question. n3ach follows from the
direction in s 414(1) that, if a valid applicatimmmade, the Tribunal "must review
the decision". So, too, itis to be discerned fodB80 which speaks of a "decision
on areview". A decision made other than on revgemot a decision authorised by
the Act. So, too, a decision made other thanm@viaw of the kind required by the
Act is not a decision that is authorised by the. Act

It follows from what has been written above tlne tailure of the Tribunal
to make findings with respect to a particular mattay, at the same time, reveal
failure to exercise jurisdiction, whether actuatonstructive, and, also, failure to
conduct a review as required by the Act. And tigel constitutes reviewable
error for the purposes of ss 476(1)(b) and (chefAct.

Notices of contention

Ms Yusuf

On behalf of Ms Yusuf, it was contended that theider's appeal should
be dismissed and the Full Court decision upheltherbasis that, independently of
s 430, the Tribunal's failure to make any findinghwespect to the claimed attack
on her home constitutes reviewable error for thpgses of ss 476(1)(a), (b), (c),
(d) and/or (e) of the Act.

So far as concerns the contention that the Trikgidacision is reviewable
under s 476(1)(a), it was put that there was aurailto conduct a review as
required by s 414 and, accordingly, a failure teestse procedures required by the
Act. In my view, that contention must be reject8dhe conduct of a review is no
mere procedural requirement. It is the jurisdizdiiopprecondition to the exercise of
the power to affirm, vary, or set aside the deaisiader review. If there was a
failure to conduct a review as required by the Ao, resulting decision was not
authorised by the Act and is reviewable under &84{b) or (c), but not on the
ground that "procedures ... were not observed".

Nor, in my view, can the decision of the Federal@ be upheld on the
basis that the Tribunal's decision involves anreafolaw for the purposes of

16 Subject to exceptions not presently relevant, %) of the Act provides that "if a
valid application is made under section 412 forieevof an RRT-reviewable
decision, the Tribunal must review the decision."”



48

49

50

51

Gaudron J
14.

s 476(1)(e) of the Act. No such error is revealéddl. that is revealed is that the
Tribunal failed to take a particular matter int@want, albeit that that matter was
one of considerable relevance to Ms Yusuf's cldiat she feared persecution if
returned to Somalia. And because the failureke tarelevant matter into account
is excluded from the ground of review allowed te Bederal Court by s 476(1)(d)
— improper exercise of power — its decision cafeotipheld on that basis.

It is necessary now to consider whether the datisi the Full Federal
Court should be upheld on the basis either that Tthbunal did not have
jurisdiction (s 476(1)(b)) or that its decision wast authorised by the Act
(s 476(1)(c)). In this regard it is to be notedtthrelevantly, the Tribunal's
jurisdiction is to review the decision of the Mit@sor his or her delegate refusing
a protection visa. Correspondingly, the Triburesd B duty to review the decision
in question, as is made clear by the direction #14(1) of the Act that "the
Tribunal must review the decision” if a valid ajggliion is made for review.

Clearly, a decision can only be reviewed if regmrdhad to such of the
material that was available to the primary decigsimaker as might be decisive of
the outcome of the application. Ms Yusuf's clamatther house had been invaded
was, in my view, material of that kind.

Ms Yusuf's claim that she had a well-founded tdgrersecution was made
by reference to events involving herself and henilfawhich were capable of
being found to constitute past persecutioBhe claimed to be directly involved in
three of those events. Any one of the events iichvbhe claimed to be involved
was capable of being regarded by the Tribunal asnbagiven rise to a
well-founded fear of persecution for reasons oérato find that two only of those
events were not racially motivated, was to leavesmlved an aspect of her claim
which could have affected its outcome. More pmgisit was to leave an aspect
of the delegate's decision unreviewed.

The failure of the Tribunal to make findings witspect to Ms Yusuf's
claim that her home was attacked by members ofHawiye clan has the
consequences that the Tribunal lacked jurisdidioaffirm the earlier decision of
the Minister's delegate and, also, that its decigias not authorised by the Act.

Mr Israelian

17 As to the relevance of past events to which agrehas been subjected, s#ean v
Minister for Immigration and Ethnic Affairg1989) 169 CLR 379 at 387 per
Mason CJMinister for Immigration and Multicultural Affairg Ibrahim (2000) 74
ALJR 1556 at 1570 [83] per McHugh J; 175 ALR 585684; Re Minister for
Immigration and Multicultural Affairs; Ex parte Mie[2001] HCA 22 at [66]-[68]
per Gaudron J.
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It was contended on behalf of Mr Israelian thatfeilure of the Tribunal to
deal with his claim that he feared persecutiondason of his membership of a
social group comprised of deserters and/or draftleks reveals an error of law for
the purposes of s 476(1)(e) of the Act. It washieir contended that the decision of
the Tribunal was not authorised by the Act andp,alkat it was made without
jurisdiction.

The contentions advanced on behalf of Mr Israelvane advanced solely
by reference to the Tribunal's failure to deal witle question whether
Mr Israelian was a member of a particular sociaugr comprised of deserters
and/or draft resisters. No argument was addresstte material suggesting that
the High Commissioner had condemned the militatiypaen Nagorno-Karabakh,
a matter that R D Nicholson J thought should haeenbconsidered by the
Tribunal.

Although it is not strictly necessary to deal wiltle issue, it may be noted
that, in my view, the Tribunal's finding that Mradglian's opposition to military
service was not based on "ethical, moral or palitgrounds" rendered any further
question with respect to the Nagorno-Karabakh edrnftelevant. That being so,
failure to consider the nature of the Nagorno-Kakdib conflict reveals no
reviewable error for the purposes of s 476(1) efAlat.

Nor, in my view, does the failure of the Tributalmake a finding as to
whether or not Mr Israelian was a member of a paldr social group comprised
of deserters and/or draft resisters reveal reviéavabror for the purposes of
s 476(1) of the Act. The Tribunal's conclusiontttiee punishment Mr Israelian
would face "for avoiding his call-up notice ... wdde the application of a law of
common application" necessarily involves the consaqe that that punishment
would not be discriminatory and, hence, would motstitute persecutich In that
context, the question of Mr Israelian's membergsifim particular social group
comprised of deserters and/or draft resisters becagievant.

Relief under s 75(v) of the Constitution

In the case of Ms Yusuf, the Minister's appeal tmbs dismissed.
Accordingly, consideration of her claim for religider s 75(v) of the Constitution
Is unnecessary. In the case of Mr Israelian, thesiderations which lead to the

18 See as to the need for persecution to involveridignatory conductChan v
Minister for Immigration and Ethnic Affairg1989) 169 CLR 379 at 388 per
Mason CJ, 429-430 per McHughMijnister for Immigration and Ethnic Affaire
Guo (1997) 191 CLR 559 at 570 per Brennan CJ, Daw3awmhey, Gaudron,
McHugh and Gummow JJ.
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conclusion that the Tribunal's decision does nstldse reviewable error for the
purposes of s 476(1) of the Act also have the apresgce that it does not involve
jurisdictional error for the purposes of s 75(vloé Constitution.

Orders
Ms Yusuf
1. The appeal should be dismissed with costs.
2. The application for relief under s 75(v) of t@®nstitution should be

dismissed. There should be no order as to costs.
Mr Israelian

1. The appeal should be allowed. The orders oftheFederal Court, other
than with respect to costs, should be set asiddiell, the appeal to that
Court should be allowed and the orders of R D N J set aside, other
than with respect to costs, and Mr Israelian's iappbn to the Federal
Court dismissed.

2. The application for relief under s 75(v) of t@®nstitution should be
dismissed. There should be no order as to costs.
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McHUGH, GUMMOW AND HAYNE JJ. The facts and circgtances which

give rise to the present proceedings, and the aatestatutory provisions, are set
out in the reasons for judgment of Callinan J. derot repeat them except to the
extent that is necessary to explain the reasortbéaronclusions we have reached.

The central questions in the proceedings were gaidle whether the
Refugee Review Tribunal was obliged to make finding material questions of
fact and, if the Tribunal was obliged to do so, thee failure to make such
findings was a ground for review by the Federal i€otiAustralia under s 476 of
the Migration Act1958 (Cth) ("the Act") or was a ground upon whibls tCourt
might grant relief under s 75(v) of the Constitatio

The formulation of the first of these questionsdats references to
"obligation" and to "material" questions of factemmed from a series of
decisions of the Federal Court about the operaifess 430 and 476(1)(a) of the
Act® which culminated in the decision of the Full Cooftthe Federal Court
(constituted as a bench of five members of the §auMinister for Immigration
and Multicultural Affairs v Singf. Although Singhwas decided after the Full
Court made the decisions under appeal in the presaiters', it is convenient to
use the decision iBinghto identify why this first question was formulated it
was.

19 Paramananthan v Minister for Immigration and Multitural Affairs (1998) 94
FCR 28;Logenthiran v Minister for Immigration and Multi¢utal Affairs[1998]
FCA 1691; Perampalam v Minister for Immigration and Multiouial Affairs
(1999) 84 FCR 274Thevendram v Minister for Immigration and Multicutl
Affairs [1999] FCA 182;Ahmed v Minister for Immigration and Multicultural
Affairs [1999] FCA 811; cfAddo v Minister for Immigration and Multicultural
Affairs [1999] FCA 940;Sivaram v Minister for Immigration and Multicultura
Affairs (1999) 94 FCR 379Xu v Minister for Immigration and Multicultural Asfirs
(1999) 95 FCR 425Doss v Minister for Immigration and Multiculturalff&irs
[1999] FCA 1780.

20 (2000) 98 FCR 469.

21 Minister for Immigration and Multicultural Affairy Yusuf(1999) 95 FCR 506;
Minister for Immigration and Multicultural Affairg Israelian[1999] FCA 649.
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A "duty" to make findings

In Singh four members of the Full Court (Black CJ, Sundbdtatz and
Hely JJ) concludeédthat s 430 of the Act "calls for a recording ofttaes that are
essentially matters of fact, namely the decisiowldch the [Tribunal] came, the
actual reasons for coming to that decision, thdifigs of fact that were actually
made and the material on which those findings wiaged". To this general
proposition, however, their Honours added a quaifon®: that "[i[f the
[Tribunal] fails to make a finding on a fact whiishin truth ... a material fact, then
s 430(1)(c) will not have been complied with, ewdough the [Tribunal] has
recorded its findings in relation to the facts efd that it regarded as material."
This, so their Honours concludédis because "the [Tribunal] is under a duty to
make, and to set out, findings on all matters of faat are objectively material to
the decision it is required to make".

It is appropriate for a court to speak of a deciginaker being "obliged"”, or
having a "duty", to make findings of fact only Hat obligation or duty can be
enforced in the courts. It is necessary, thereftar&examine the content of the
asserted duty and to consider whether establistmxgses of judicial review of
administrative action provide a remedy to persdfected by a decision if there
has not been a finding on a material matter of. fg¢tat examination must begin
from the premise that "[tJo expose all findingdadt, or the generality of them, to
judicial review would expose the steps in admiaidte decision-making to
comprehensive review by the courts and thus brbayta radical change in the
relationship between the executive and judiciahbnes of government™

Two features of the asserted duty to make findmgy be noticed. First,
the duty is said to relate to the decision whiah Thibunal isrequiredto make
rather than to the decision the Tribur&kually made. It is, therefore, a duty
whose content is to be measured against what ttisiale-maker was statutorily
obliged to do in the particular case. The inqd@ioguses upon what should have
been done, not on what was done. The findingshictwattention is directed are
those that ought to have been made. That migthtdagyht to go so far as allowing
or requiring inquiry about not only tpeocessof proper decision-making, but also
thecorrectnesof what was decided.

22 (2000) 98 FCR 469 at 480 [44].
23 (2000) 98 FCR 469 at 481 [47].
24 (2000) 98 FCR 469 at 481 [48].

25 Australian Broadcasting Tribunal v Boii#l990) 170 CLR 321 at 341 per Mason CJ.
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Secondly, the facts about which findings must laelenare said to be those
which, on later judicial inquiry, are found to bbjectively material, not those
which the Tribunal considered to be material.oliidws that inquiring whether the
duty has been performed would require examinatiadgheowhole of the Tribunal's
fact-finding process. The function of fact-findimgould no longer be left to the
Tribunal. Moreover, as the course of decisionthan Federal Court shows, the
reference to "objectively material” facts is nothwiut difficulties. Does it, as the
Full Court of the Federal Court held Xu v Minister for Immigration and
Multicultural Affairs®, require the making of findings on ultimate faetther than
primary facts? Is materiality to be determinedréference to the facts on which
the Act expressly or impliedly requires the deaisinaker to make findings? Or is
it, as the Full Court held iBingt’, to be determined by reference to the way in
which the Tribunal in fact approached the case? Wider the definition of
"material”, the wider the inquiry that must be maude the Tribunal's fact-finding.

It is necessary to begin consideration of whethere is a duty of the kind
suggested by examining s 430. Only that secti@bsd=pressly with findings of
fact by the Tribunal. Further, in the various demms we have mentioned, the
Federal Court identified only this section as tharse of the duty. Counsel for
Mr Israelian relied upon the reasoning adoptethasé decisions.

Section 430(1) of the Act obliged the Tribunal poepare a written
statement that does four things:

"(@) sets out the decision of the Tribunal on #naaw; and
(b)  sets out the reasons for the decision; and
(c) sets out the findings on any material questmfrfact; and

(d) refers to the evidence or any other materiaibith the findings of
fact were based."

As was rightly observed in the joint judgment3mgl®, this section calls for a
recording of matters that are matters of factpdrticular, s 430(1)(c) requires the
Tribunal to set out the findings of fact which iade. But does it require more?

26 (1999) 95 FCR 425.
27 (2000) 98 FCR 469 at 482 [54].

28 (2000) 98 FCR 469 at 480 [44].
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Does it oblige the Tribunal to make findings on amnd every matter of fact
objectively material to the decision which it waguired to make?

Section 430 does not expressly impose such agatidn. In its terms, it
requires no more than that the Tribusat outthe findings which idid make.
Neither expressly nor impliedly does this sectiequire the Tribunal tomake and
then set out, some findings additional to thosectvhi actually made. 1&ingh
significance was attached to the use of the woratémal" in s 430(1)(c). It was
said® that "material" in the expression "material quassi of fact” must mean
"objectively material®. Even if that were right,would by no means follow that
the Tribunal was bound to set out findings thdtdtnot make. But it is not right to
read "material" as providing an objective or ex#rstandard of materiality. A
requirement to set out findings and reasons focupes the subjective thought
processes of the decision-maker. All that s 436]Dbliges the Tribunal to do is
set out its findings on those questions of factohiti considered to be material to
the decision which it made and to the reasbhad for reaching that decision.

It is not necessary to read s 430 as implyingldigation tomakefindings

in order for it to have sensible work to do. Ursanding s 430 as obliging the
Tribunal to set out what were its findings on theestions of fact it considered
material gives the section important work to deamnection with judicial review
of decisions of the Tribunal. It ensures that espe who is dissatisfied with the
result at which the Tribunal has arrived can idgniiith certainty what reasons
the Tribunal had for reaching its conclusion andaimacts it considered material
to that conclusion. Similarly, a court which iked to review the decision is able
to identify the Tribunal's reasons and the findingsnade in reaching that
conclusion. The provision entitles a court to frifeat any matter not mentioned in
the s 430 statement was not considered by the Faltia be materidl. This may
reveal some basis for judicial review by the Feldéraurt under Pt 8 of the Act, or
by this Court in proceedings brought under s 7% )Xhe Constitution. For
example, it may reveal that the Tribunal made semer of law of the kind
mentioned in s 476(1)(e) of the Act, such as imexdty applying the law to the
facts found by the Tribunal. It may reveal juridinal errof. The Tribunal's
identification of whatit considered to be the material questions of facy ma

29 (2000) 98 FCR 469 at 481 [47]-[48].

30 Repatriation Commission v O'Brigi985) 155 CLR 422 at 446 per Brennan J;
Sullivan v Department of Transpdft978) 20 ALR 323 at 348-349 per Deane J, 353
per Fisher J; dFleming v The Quegii998) 197 CLR 250 at 262-263 [28]-[29].

31 Craig v South Australi§l995) 184 CLR 163 at 179.
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demonstrate that it took into account some irraléeansideration or did not take
into account some relevant consideration

The "duty" to make findings and traditional grourmdseview

Counsel for Ms Yusuf submitted that the Tribundlisy to make findings
of fact arose not just from s 430, but from a cdesation of the structure of the
Act taken as a whole, including the role of theblinal and the task it performs in
reviewing decisions by the Minister. Section 4quiees the Minister (whose
powers may be delegated by writing under s 49@ptwsider a valid application
for a visa, including a protection visa, a classvida established by s 36.
Section 54 obliges the Minister to have regard ltotree information in the
application. After considering the applicationg tMinister is required by s 65 to
grant or refuse the visa.

The task of the Tribunal is to review the decisiai the Minister, or a
delegate of the Minister, to refuse to grant agetion visa under s 36 of the Att
In carrying out that task, the Tribunal may exez@ll the powers and discretions
that are conferred by the Act on the person whoettlad decisiol. It may affirm
the decision or set it aside and substitute a resistbr® and, if it takes the latter
course, the decision is taken to be a decisioheMinistef®. As the Act stood at
the relevant time, the Tribunal was obliged to aardts review in accordance
with Div 4 of Pt 7 of the Act and unless it wasaeed to make the decision on the
review that was most favourable to the appli€aintwas obliged to give the
applicant an opportunity to appear before it toegewvidenc® and to give the
applic§%nt notice that he or she could ask the Tabto obtain oral evidence from
others”.

32 Minister for Aboriginal Affairs v Peko-Wallsend L{t086) 162 CLR 24.
33 A decision which s 411(1)(c) provides is an "RRViewable decision”.
34 s 415(1).

35 s415(2)(a) and (d).

36 s 415(3).

37 s424(1).

38 s425(1)(a).

39 s 426(1)(b), (2) and (3).
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In interpreting these provisions collectively agppsing an obligation on
the Tribunal to make findings, counsel for Ms Yusehied uponMinister for
Immigration and Ethnic Affairs v Géfband what was said about the significance
that consideration of past events may have forroeténg whether future
persecution is likely. In particular, he referrem the statement in the joint
judgment that "[ijn the course of determining wtegtthere was a real chance of
persecution ... the Tribunal made findings about pastts ... as it was entitled
and,indeed, boundo do. This, so it was submitted, was consistent orith w
the Tribunal having a duty of the kind alleged.

It is, of course, essential to begin by considgthre statutory scheme as a
whole. To that extent the submission is right. @alysis, however, the asserted
duty to make findings may be simply another wagxbressing the well-known
duty to take account of all relevant consideratiohBe considerations that are, or
are not, relevant to the Tribunal's task are tadbatified primarily, perhaps even
entirely, by reference to the Act rather than thdipular facts of the case that the
Tribunal is called on to considér In that regard it is important to recall, as
Brennan J said iAttorney-General (NSW) v Qdin

"The duty and the jurisdiction of the courts arpressed in the memorable
words of Marshall CJ itMarbury v Madisoff: 'It is, emphatically, the
province and duty of the judicial department to sdnat the law is." The
duty and jurisdiction of the court to review admsinative action do not go
beyond the declaration and enforcing of the lawcihietermines the limits
and governs the exercise of the repository's powein so doing, the court
avoids administrative injustice or error, so behitit the court has no
jurisdiction simply to cure administrative injustior error. The merits of
administrative action, to the extent that they tandistinguished from
legality, are for the repository of the relevantyeo and, subject to political
control, for the repository alone."

40 (1997) 191 CLR 559.
41 (1997) 191 CLR 559 at 574 (emphasis added).

42 Abebe v Commonwealiti999) 197 CLR 510 at 579 [195] per Gummow and
Hayne JJ.

43 (1990) 170 CLR 1 at 35-36.

44 (1803) 1 Cranch 137 at 177 [5 US 87 at 111].



74

75

McHugh J
Gummow J
Hayne J

23.

This does not deny that considerations advancetthéarties can have
some importance in deciding what is or is not avaht consideration. It may be,
for example, that a particular statute makes theemsawhich are advanced in the
course of a process of decision-making relevantsidenations for the
decision-maker. What is important, however, i$ tha grounds of judicial review
that fasten upon the use made of relevant andevwaekt considerations are
concerned essentially with whether the decisionenddas properly applied the
law. They are not grounds that are centrally comeg with the process of making
the particular findings of fact upon which the demn-maker acts.

As was pointed out in argument, applicants foitgotion visas often, but
not invariably, claim that they have been subjegbérsecution. IMinister for
Immigration and Ethnic Affairs v G six members of the Court said:

“In many, if not most cases, determining whatkslly to occur in the future
will require findings as to what has occurred ia frast because what has
occurred in the past is likely to be the most éaguide as to what will
happen in the future. Itis therefore ordinarityiategral part of the process
of making a determination concerning the chan@ofething occurring in
the future that conclusions are formed concernamsg pvents."

If the Tribunal, confronted by claims of past petgeon, does not make findings
about those claims, the statement of its reasom$imeings on material questions
of fact may well reveal error. The error in suateae will most likely be either an
error of law (being an erroneous understandingladtwonstitutes a well-founded
fear of persecution) or a failure to take accodmeevant considerations (whether
acts of persecution have occurred in the ffash)is not accurate, however, to say
that the Tribunal is, therefore, under a duty t&enall material findings of fact, if,
as seems probable, that formulation of the duigtended to extend the ambit of
judicial review beyond accepted and well-establbidiaits. If it is not intended to
have that effect, it is not useful to formulate thay in that way. Rather, the
relevant inquiry remains whether the Tribunal haslenan error of law, has failed
to take account of relevant considerations, or taen account of irrelevant
considerations.

Judicial review under Pt 8 of the Act

45 (1997) 191 CLR 559 at 575 per Brennan CJ, Daw$onhey, Gaudron, McHugh
and Gummow JJ.

46 O'Brien(1985) 155 CLR 422 at 446 per Brennasullivan(1978) 20 ALR 323 at
348-349 per Deane J, 353 per Fisher J.
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Framing the inquiry in these terms presents sambdr questions about
the operation of those provisions of the Act thealdvith review of decisions of
the Tribunal by the Federal Court. The various/@ions of s 476 enumerate the
grounds on which judicial review of Tribunal deoiss may be sought. The
section does so in a way that, at least at figdttsiallows more limited grounds
than the grounds on which judicial review may oadily be sought.

The Federal Court granted review in these caséiseobasis that, by reason
of the Tribunal's failure to make findings, thebmal had failed to comply with
“procedures that were required by this Act or thgutations to be observed in
connection with the making of the decisi®n"It is implicit in what has already
been said about s 430 that a complaint that tHeumal has not made a finding of
fact on a material question cannot support reviemttos ground. An alleged
failure tomakea finding of fact on a material question is né&idure to observe a
“procedure ... required” by the Act. If it is anaurrit is an error of substance.
Moreover, it may greatly be doubted that an obiayato set outfindings could be
said to be a procedure which is to be observednnection with thenakingof the
decision in question, as the setting out of thesil@t and reasons assumes that the
decision has already been made. Itis, howeveygnto say that the conclusion
that, so far as now relevant, s 430 requires drgyrécording of whawasfound
and does not impose any dutynakefindings, means that an asserted failure to
make findings is not a breach of s 430. Accordingl476(1)(a) is inapplicable.

That is not to say that the Federal Court hasunigdiction to deal with
cases in which it is alleged that the Tribunalddito make some relevant finding
of fact. For the reasons stated earlier, a comptdithat kind will often amount to
a complaint of error of law or of failure to takecaunt of relevant considerations.
It is necessary, therefore, to consider some furdispects of s 476, especially
s 476(1)(b), (c) and (e) and s 476(3)(d) and (Epunsel for Ms Yusuf, in the
alternative to par (a) upon which the Full Courd based its decision, relied upon
one or more of pars (b), (c) and (e) of s 476(1).

Paragraphs (b), (c) and (e) of s 476(1) give asirgis for review by the
Federal Court of a decision of the Tribunal:

“(b) that the person who purported to make thedi@tidid not have
jurisdiction to make the decision;

(c) that the decision was not authorised by thisgkdhe regulations;

47 s 476(1)(a).
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(e) that the decision involved an error of law,ngean error involving
an incorrect interpretation of the applicable lawam incorrect
application of the law to the facts as found bypkeson who made
the decision, whether or not the error appearsherrécord of the
decision".

Before considering these grounds, it is necessamptice the other provisions in

s 476, especially sub-ss (2), (3) and (4). Sectit#(2) excludes grounds of
breach of natural justice and unreasonable exeofisewer from the grounds for

review available in the Federal Court. That suttiea is cast in general terms and
is, therefore, to be read as qualifying the whdls 476(1).

By contrast, the limitations set out in s 476(BY 4¢4) have more limited
operation. Section 476(3) limits the constructbthe reference in s 476(1)(d) to
improper exercise of power by excluding questiohgetevant and irrelevant
considerations from the ambit of that ground. Tdnalification does not apply,
however, to the other paragraphs of s 476(1) awdsts no light on how those
paragraphs should be understood. Similarly, s47B6&s no relationship with
s 476(1)(b), (c) and (e). Sub-section (4) qudifiee "no evidence" ground of
review in s476(1)(g) by Ilimiting its operation toases in which the
decision-maker was required by law to reach a @etenly if a particular matter
was established, and there was no evidence or othégrial from which the
person could reasonably be satisfied that the maittes establishé¥or if the
decision-maker based the decision on the existehadact which did not exi$t
Again, this casts no light on how pars (b), (c) gedl of s 476(1) should be
understood.

The Minister submitted that the use of overarchammpcepts, such as
“Jurisdictional error", is inconsistent with a siadry scheme which enumerates
both specific grounds of review that are availablthe Federal Court, and others
that are not. It was therefore submitted, for examnthat par (b) of s 476(1),
which speaks of "the person" who purported to méiee decision not having
“jurisdiction” to make the decision, extended onty matters in which the
Tribunal, or the person who constituted the Tribuwas not properly authorised
to make the decision (because, for example, thHeumal was not constituted in a
proper way).

48 s 476(4)(a).

49 s 476(4)(b).



82

83

McHugh J
Gummow J
Hayne J

26.

It is necessary, however, to understand what ianinby "jurisdictional
error" under the general law and the consequenbes follow from a
decision-maker making such an error. As was se@taig v South Australid, if
an administrative tribunal (like the Tribunal)

"falls into an error of law which causes it to itigha wrong issue, to ask
itself a wrong question, to ignore relevant matet@ rely on irrelevant

material or, at least in some circumstances, toenaakerroneous finding or
to reach a mistaken conclusion, and the tribureadercise or purported
exercise of power is thereby affected, it exce¢slguthority or powers.
Such an error of law is jurisdictional error whiefil invalidate any order

or decision of the tribunal which reflects it."

"Jurisdictional error" can thus be seen to embeoember of different kinds of
error, the list of which, in the passage cited f©raig, is not exhaustive. Those
different kinds of error may well overlap. Theatimstances of a particular case
may permit more than one characterisation of thar édentified, for example, as
the decision-maker both asking the wrong questimhignoring relevant material.
What is important, however, is that identifying aong issue, asking a wrong
question, ignoring relevant material or relyingioelevant material in a way that
affects the exercise of power is to make an effrtave. Further, doing so results in
the decision-maker exceeding the authority or pewgiven by the relevant
statute. In other words, if an error of those s/gemade, the decision-maker did
not have authority to make the decision that wadenae or she did not have
jurisdiction to make it. Nothing in the Act suggeshat the Tribunal is given
authority to authoritatively determine questionslafv or to make a decision
otherwise than in accordance with the Taw

No doubt full weight must be given to s 476(3) &amel limitations which it
prescribes in the construction of improper exerofsgower in par (d) of s 476(1).
Equally, however, it is important to recognise ttiese limitations, unlike those
prescribed by s 476(2), are limitations on only afidhe grounds specified in
s 476(1). All this being so, there is no reasogit@ either par (b) or par (c) of
s 476(1) some meaning narrower than the meaningeged by the ordinary
usage of the words of each of those paragraphgarincular, it is important to
recognise that, if the Tribunal identifies a wrasgue, asks a wrong question,
ignores relevant material or relies on irrelevaatenal, it "exceeds its authority

50 (1995) 184 CLR 163 at 179.
51 cfRe Refugee Review Tribunal; Ex parte A&a00) 75 ALJR 52; 176 ALR 2109.

52 Craig (1995) 184 CLR 163 at 179.
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or powers". If that is so, the person who purpbtte make the decision "did not
have jurisdiction” to make the decision he or sla@e) and the decision "was not
authorised" by the Act.

Moreover, in such a case, the decision may wathiwthe meaning of
par (e) of s476(1), involve an error of law whighvolves an incorrect
interpretation of the applicable law or an incotrapplication of the law to the
facts as found. That it cannot be said to bergmroperexercise of power (as that
expression is to be understood in s 476(1)(d), reédght of s 476(3)) is not to the
point. No doubt it must be recognised that theugdostated in par (e) is not
described simply as making an error of law. Thalifjoation added is that the
error of law involves an incorrect interpretatioh the applicable law or an
incorrect application of the law to the facts amnfd. That qualification
emphasises that factual error by the Tribunal nat found review. Adopting
what was said irCraig, making an erroneous finding or reaching a mistake
conclusion is not to make an error of law of thedkivith which par (e) deals. That
having been said, the addition of the qualificatmpar (e) is no reason to read the
ground as a whole otherwise than according to tfugnary meaning of its
language. If the Tribunal identifies a wrong issasgks itself a wrong question,
ignores relevant material or relies on irrelevattenial in such a way as affects
the exercise of its powers, that will very oftemeaal that it has made an error in its
understanding of the applicable law or has faitedply that law correctly to the
facts it found. If that is so, the ground in s @I)€e) is made out.

Paragraphs (b), (c) and (e) would thus each bagatyin such a case and
the Federal Court would have jurisdiction undeBRif the Act to review the
Tribunal's decision. This Court would also havigiaal jurisdiction in the matter
and could grant relief under s 75(v).

We turn then to consider the particular complamizde in the present
matters.

Yusuf

The essence of Ms Yusuf's complaint was that thbumal made no
finding about whether one of the three principaldents upon which she relied as
revealing past acts of persecution was capable/oiggrise to a well-founded fear
of persecution. She had said that there was asion of her house by members
of the Hawiye clan during which her husband (anthg@es, she) had been attacked
and her husband had been obliged to flee. Theaualbmentioned an attack on
Ms Yusuf's husband in its s 430 statement but digin terms, describe a house
invasion.
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The house invasion was said by Ms Yusuf to benaportant incident
demonstrating that she had a well-founded feareo$grution for a Convention
reason — membership of the particular race or bgg@up constituted by her
Abaskul clan. In her evidence to the Tribunal Mssif also spoke of two other
incidents. In this Court it was submitted that Tmdunal had dealt with those two
other incidents but that it had not dealt with kloeise invasion.

For the reasons given earlier, even if it werd faat whether this invasion
occurred in the manner, and with the consequedessyibed by Ms Yusuf was a
material question of fact, a failure to make aifiigoabout it would not amount to a
breach of s 430, for the house invasion was noenatto the decision the
Tribunal actually made. Nor, in the particulaicaimstances of this case, does any
failure by the Tribunal to make a finding aboutstmatter in its s 430 statement
reveal any error of law by the Tribunal or anyudad to take account of a relevant
consideration.

In its "Discussion of Evidence and Findings" thiétinal began by saying:

“The Tribunal accepts that the applicant has twieen attacked since the
outbreak in 1991 of the civil war in Somalia andttishe identified her

attackers as being of the Hawiye clan. It notestte two attacks occurred
some time ago and that on each occasion she wateddsy other members
of the Hawiye clan.”

On its face this amounts to a finding that the Uiniél was persuaded that there had
only been two attacks and was not persuaded tbied ttad been more. That view
is reinforced by the Tribunal's later referencéttee two isolated occasions the
applicant encountered problems" and its referenceet having "twice [come]
under attack".

Further, in rejecting the argument that the twiackis it accepted had
occurred could give rise to a well-founded feapefsecution, the Tribunal made a
finding that the Hawiye clan was not targeting &igaskul clan. This finding,
being a finding at a higher level of generality rthdne question of specific
incidents, may well explain why the Tribunal madedetailed finding about the
house invasion. That being so, it is not demotexdrthat the Tribunal made some
error of law. It is not shown that it failed tdkeaaccount of a relevant matter or
that it asked itself the wrong question.

The highest point Ms Yusuf's contention reacHasjs accepted that there
were three attacks, is that the Tribunal made eor ef fact in concluding, as it
did, that there were only two. That does not dstalany of the grounds in s 476
or any other ground for judicial review. It follevhat the Minister's appeal should
be allowed, the orders of the Full Court of thedtatiCourt save as to costs be set
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aside, the appeal to that Court allowed and in tleai application for review
dismissed. Ms Yusuf's application for order nisdsld be dismissed. Consistent
with the terms on which special leave was grantieel,Minister should pay the
respondent's costs of the appeal and the ordénscasts made in the courts below
should not be disturbed. There should be no @sléo the costs of the application
for order nisi.

Israelian

Mr Israelian contended that the Tribunal failedrtake a finding about one
of the two bases upon which he claimed to have #-faiended fear of
persecution. He claimed that he was a refugee betause of his political
opinions (being his conscientious objection to taily service in connection with a
particular territorial dispute between Armenia @mérbaijan) and because of his
membership of a particular social group (being des or draft evaders).

The Tribunal found that if, on his return to ArneenMr Israelian was
punished for not meeting his obligation to giveitarly service it would be "the
application of a law of common application, imposgdhe authorities regardless
of ... any political opinion". This, in the opiniaf the Tribunal, did not constitute
persecutior®. The Tribunal framed its discussion of the issirests s 430
statement in terms of Mr Israelian's claim to b&anscientious objector" and
concluded that his expressed views "do not disg@esiine convictions based on
ethical, moral or political grounds”. It did nat,its reasons, refer expressly to his
alleged membership of a social group (being thadesderters or draft evaders)
although it expressed its conclusion about unwacttsequences that might
happen to him on his return as punishment whichuldimot be motivated by
Convention reasons".

The failure to refer to one of the alternativedsasn which an applicant for
a protection visa based a claim would, in many saseveal a failure to take
account of relevant considerations or an erroawfduch as would enable judicial
review on the grounds stated in s 476(1)(b), (o é). Cases can, however,
readily be imagined where the factual findingstietato one asserted basis for
protection necessarily and inevitably denied amgeobasis for protection.

This was said to be such a case. It was subnuotidiehalf of the Minister
that the finding that Mr Israelian was not a coestibus objector inevitably

53 Applicant A v Minister for Immigration and Ethnidféirs (1997) 190 CLR 225;
Chen Shi Hai v Minister for Immigration and Multlawral Affairs (2000) 74 ALJR
775; 170 ALR 553.
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denied both the holding of a relevant politicalrepn and the membership of a
relevant social group. We do not accept thatithssich a case. The social group
identified by Mr Israelian was defined by refererioethe fact of avoidance of
military service, not the reasons for that avoidantt follows that the finding of
fact that was made by the Tribunal did not conclude issues raised by
Mr Israelian's alternative claim.

Nevertheless, it must be recalled that the Tribuhid not base its
conclusion affirming the decision to refuse Mr ran a protection visa only on
its finding about conscientious objection. It cluged that there would not be
persecution of Mr Israelian if he returned to hasiatry of nationality, only the
possible application of a law of general applicatidhe Tribunal is not shown to
have made an error of law in that respect. Moreothe evidence to which
counsel for Mr Israelian pointed as suggesting that sanctions imposed on
Mr Israelian would go beyond the application of theneral law related to
deserters, not draft evaders. It was not demdesitthat those groups formed part
of a single "social group" within the meaning o¢ tGonvention definition. That
being so, no relief under Pt 8 of the Act or unel@b(v) should go. Special leave
having been granted on the same terms as were @uposhe matter concerning
Ms Yusuf, there should be orders allowing the Mar's appeal, setting aside the
orders of the Full Court of the Federal Court sasd¢o costs and in lieu ordering
that the appeal to that Court be allowed, the ardéthe trial judge save as to costs
set aside and in lieu ordering that the applicatmmreview be dismissed. The
application for order nisi should be dismissed wathorder as to costs.
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KIRBY J. These proceedings concern the obligabbrine Refugee Review
Tribunal ("the Tribunal'y, pursuant to s 430(1) of tiigration Act1958 (Cth)
("the Act"), to prepare a written statement setbagits decision, reasons, findings
on material questions of fact and reference toethdence when disposing of an
application for a protection visa under the Act.

The central question for decision concerns theeocof the Tribunal's
obligation under s 430(1). A second question itiwbar a failure to meet the
requirements of s 430 is reviewable by the Fedémlrt, having regard to that
Court's narrowed jurisdictiGn If judicial review is available, a further quiest
arises as to the remedies appropriate to the cakar 8 481 of the Act.

In approaching these questions, which have beswexed in different
ways by majority? and minority’ decisions of the Full Court of the Federal Court,
I remind myself of the remarks of Gummow JNfnister for Immigration and
Multicultural Affairs v Eshetti. His Honour observed that the requirement in
s 430(1) for the Tribunal to "prepare a writtentestaent dealing with certain
matters ... thereby furthers the objectives of readamecision-making and the
strengthening of public confidence in that proced8lt it does not "provide the
foundation for a merits review of the fact-findipgpcesses of the Tribunal”.

This Court is obliged to resolve the differendeatthave emerged in the
Federal Court. The resolution lies in elucidatthg meaning of the Act and in
reconciling the achievement of the objectives noerd@d by Gummow J in a way
that avoids the risk of error to which he drew matitan.

The facts, course of proceedings and legislation

Four proceedings are before this Court. Two conéathia Mohammed
Yusuf ("Ms Yusuf') and two concern Oganes IsraelidiMr Israelian™).
Primarily, each is a respondent to an appeal bitpughspecial leave, from a

54 Established by thiligration Act1958 (Cth), s 457.

55 The Act, ss 475, 476 and 485; ddaister for Immigration and Multicultural
Affairs v Singh(2000) 98 FCR 469 at 476 [22]ihgH).

56 Reasons of Black CJ, Sundberg, Katz and Helg 3inigh(2000) 98 FCR 469 and
the contrary opinion of Whitlam and Gyles JXun v Minister for Immigration and
Multicultural Affairs (1999) 95 FCR 425 Ku'").

57 R D Nicholson J, who was the third member offfb# Court inXu, did not consider
that it was necessary to determine the point.

58 (1999) 197 CLR 611 at 646 [117F&hett).
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judgment of the Full Court of the Federal Courtn dach case, the appeal is
brought by the Minister for Immigration and Multlawal Affairs ("the
Minister").

Against the possibility that they might fail incduappeals, Ms Yusuf and
Mr Israelian, defensively, commenced proceedingthénoriginal jurisdiction of
this Court. Each sought the issue of writs proditdg ss 75(iii) and 75(v) of the
Constitution directed to the Minister (and the Tnhl), in effect, to prohibit the
implementation of the respective decisions of thiéuhal (and related relief to
guash those decisions). The Tribunal has subntitédte orders of this Court. As
a practical matter, the latter proceedings nedxd tdetermined only if the Minister
succeeds in the appeals.

The background to the two cases is sufficienthtest in the reasons of
Callinan 3°. His reasons also contain references to the orars opinion of the
Full Court inYusuf® and the divided opinion of that Courtlsraeliar®’. Because
Callinan J's reasons set out in some detail theeedighg opinion of Emmett J in
Israeliarf? and the concordant joint opinionXu®, with which his Honour agrees,
it will be necessary for me to supplement thessaes with references to the
opinions of other judges of the Federal Court. HNdomparatively few

59 Reasons of Callinan J, Yaisufat [187]-[195]; relsraelianat [225]-[231]. See also
reasons of Gaudron J at [18]-[26].

60 Reasons of Callinan J at [202] extracting frora tkasons of the Full Court in
Minister for Immigration and Multicultural Affairg Yusuf(1999) 95 FCR 506 at
510 [12] per Heerey, Merkel and Goldberg JJ

61 Reasons of Callinan J at [231] extracting frora tkasons of the Full Court in
Minister for Immigration & Multicultural Affairs Vsraelian[1999] FCA 649.

62 Reasons of Callinan J at [245] citing Emmett IMmister for Immigration &
Multicultural Affairs v Israelian[1999] FCA 649 at [32]-[34].

63 (1999) 95 FCR 425 at 437-438 [31]-[36] per Whitlaand Gyles JJ cited by
Callinan J at [216].
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exception§!, they have repeatedly favoured an opinion conttarythat now
adopted by a majority of this Cofmt

105 Because of differences that had earlier emergdbear~ederal Court, the
preliminary issue concerning the scope of s 430 e@amitted for argument
before a Full Court of the Federal Court excepfigranstituted by five judgés
The controversy was resolved in favour of a broaewvof the statutory
requirements. A majority (Black CJ, Sundberg, Katzd Hely JJ) adhered to the
approach which, untiKu, had been consistently followed in the Federal Court
However, Kiefel J preferred the contrary line casening. Callinan J describes
Kiefel J's dissent isinghas a "strong ... opinioff: But the strength of numbers,
both inSinghand in the many cases in the Federal Court whereteliminary
issue has been argued and resolved, under thergadiisions of the A8t and in
relation to its current forf (and under other federal legislation to like eff§das
been to the contrafy

106 The preliminary issue of the scope of s 430 wasbdao arise for early
decision of this Court, not only because of theflacimg opinions in the Federal
Court but also because the issue presented hagotkatial to arise in many
applications to the Federal Court for judicial mwiof a decision of the Tribunal.

64 Ahmed v Minister for Immigration and Multiculturafffairs (1999) 55 ALD 618;
Addo v Minister for Immigration & Multicultural Adirs [1999] FCA 940;
Sivaram v Minister for Immigration and Multicultdraffairs (1999) 94 FCR 379;
Doss v Minister for Immigration & Multicultural Adfrs [1999] FCA 1780.

65 Including Paramananthan v Minister for Immigration and Multitural Affairs
(1998) 94 FCR 28jiogenthiran v Minister for Immigration and Multidutal
Affairs (1998) 56 ALD 639: se8ingh(2000) 98 FCR 469 at 473 [8], 474 [12].

66 Singh(2000) 98 FCR 469.
67 Reasons of Callinan J at [204].
68 Muralidharan v Minister for Immigration and Ethniffairs (1996) 62 FCR 402.

69 Sellamuthu v Minister for Immigration and Multiauial Affairs (1999) 90 FCR
287.

70 Administrative Appeals Tribunal At875 (Cth), s 43Dodds v Comcare Australia
(1993) 31 ALD 690 at 691 per Burchett J, referedctSingh(2000) 98 FCR 469 at
482 [55].

71 Although, inSingh an application for special leave to appeal t@ @ourt was
commenced, it was withdrawn.
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By s 430, the Tribunal, where it makes its decisiara revieW, must prepare a
written statement setting out the specified mafterg/hat is to happen where the
person affected complains that the "written statgimgrovided does not conform
to the requirements laid down in the Act? Accogdia the majority opinion in
Xu™, unless the defect in the written statement inesla failure on the part of the
Tribunal to set out findings of fact and reasongumed by reference to the
statutory criteria (on which the decision to grantrefuse a visa deperidsno
relief is available in the Federal Court. Unlaassuch circumstances, the person
affected can successfully invoke relief in this @punder s 75 of the Constitution,
he or she must simply accept the defective stateaf¢he Tribunal and the result
(ordinarily removal from Australia) that followsThis is not a conclusion that
immediately appeals to me.

The background and common ground

Competing arguable constructiansAs with any difficult problem of
statutory construction, upon which opinions in otbeurts have differed, it must
be accepted that there are arguments for eacheotdimpeting interpretations.
Words are ideas wrapped in language. The pereeptithe meaning of words is
influenced by the understanding, experience antli@ts of those who hear or
read them. It is therefore unsurprising that défees of the present kind should
arise from time to time, as they do here.

No binding determinatian In Abebe v The Commonwealth three
members of this Court, in the course of their reasmade observations about the
"procedures" which the Act requires the Tribunabbserve. They did so without
mentioning s 430 of the A%t It was properly conceded by the Minister that th

72 The Act, s 411: the Tribunal may review, amortigeo things, applications for
protection visas, where protection is required urtde Convention relating to the
Status of Refugees, signed at Geneva, 28 July Hkslralia Treaty Serie€l954),
No 5 as amended by the Protocol relating to theuStaf Refugees, signed at New
York, 31 January 196Australia Treaty Serie€l973), No 37.

73 The terms of s 430(1) of the Act appear in tlesoas of Gaudron J at [15]. See also
reasons of Callinan J at [197].

74 (1999) 95 FCR 425 at 437-438 [32]-[36].
75 The Act, s 65.
76 (1999) 197 CLR 510 Abebég).

77 (1999) 197 CLR 510 at 548 [96] per Gaudron J, §Bt] per Gummow and
Hayne JJ.
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specific question of the relationship between s 480 s 476(1)(a) of the A&t
was not examined in that case.Slimgh the joint judgment, correctly in my view,
described the passages Abeberelied on by the Minister as "too slight a
foundation" upon which to base a view that s 476{@gs not extend to the
requirements of s 430 Accordingly, the present problem must be apgredon
the footing that there is no binding decision agt@ourt on the question now
before it. Nor are there considerddtta that lend support to either of the
competing constructions.

A common federal standardThe meaning of s 430 must be determined
having regard to the fact that the section refleaith immaterial variatiorfs,
what is substantially a common federal standardapplication to administrative
decision-makers in the making of decisions (anithéprovision to those affected
of the reasons for such decisidhs)To the extent that s 430 reflects this common
federal standard, it reinforces the observationsutbts purpose to which
Gummow J referred iEshet®.

At the time s 430 was introduced into the Act, amahy like provisions
were adopted by the Parliament, this Court hadptedg that the common law
did not impose on administrators a duty to prouvidasons to those who were
affected adversely by their decisions. The enagtrmakprovisions such as s 430
must therefore be viewed as an important reforrheyTare designed to improve
available remedié&and to contribute to more transparent and accbletaublic
administration in Australia.

78 The relevant provisions of s 476 of the Act aeait in the reasons of Gaudron J at
[16]-[17].

79 Singh(2000) 98 FCR 469 at 477 [27].

80 For example the order of obligations is differens 430 of the Act when compared
to the Administrative Decisions (Judicial Review) A&77 (Cth), s 13. See also
Administrative Law Act978 (Vic), ss 8, 10fribunals and Inquiries A&992 (UK),

s 10.

81 See edActs Interpretation Ac1901 (Cth), s 25DSocial Security (Administration)
Act 1999 (Cth), s 177Administrative Appeals Tribunal At®75 (Cth), s 43(2B).

82 See above at [100] referringEshetu(1999) 197 CLR 611 at 646 [117].

83 Public Service Board of NSW v Osm@tf86) 159 CLR 656; dBaker v Canada
(Minister of Citizenship and Immigratiofi}999] 2 SCR 817 at 848 [43]; Aronson
and Dyer,Judicial Review of Administrative Actio@nd ed (2000) at 448-449,
451-452.

84 As required in the case of review by the Tribwnader the Act, see eg s 353.
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The Minister did not contest the importance oB68.4His arguments were
addressed solely to the extent to which, by thguage of the section, the reform
operates. The duty of a court is to give effedh®purpose which it attributes to
the Parliament, as that purpose is derived from lédmguage in which the
Parliament has expressed it&lBut in finding meaning, purpose is an important
guide.

An objective, not subjective, standar@ne reading of the joint reasons in
Xumight suggest that the majority were confining wivas a "material” question
of fact to the exclusive opinion of the Tribunalel™®. As a matter of law, such
self-definition is impermissible. To hold otherig/ould be to return to the error
of the majority in the House of Lords iriversidge v Andersdh It would be to
embrace the mistake which Lord Atkin expressed q@eatively by reference to
Alice, Lewis Carroll's perceptive observer of ifoaality®®:

"When| use a word," Humpty Dumpty said, in rather a sadrtdne, 'it
means just what | choose it to mean — neither mordess.'

‘The question is," said Alice, 'whether yoan make words mean so many
different things.’

‘The question is,' said Humpty Dumpty, ‘'which idbtomaster — that's all.™

A similar question may be posed here. When thika@ent, by providing
that a repository of power under an enactment "pregtare a written statement”
that sets out certain matters including "findingsamy material questions of fact",
does that mean that it is left entirely to the deri-maker to decide what he or she
shall "set out" in the "decision"? Can it be lefclusively to the Tribunal to
decide which "questions of fact" are "material"? end/ this the correct
interpretation of s 430(1)(c), the error identifieg Lord Atkin would be repeated
more than fifty years later. In my opinion, suatoaclusion could not be tolerated

85 ReBolton; Ex parte Beanfl987) 162 CLR 514 at 518; Alustralian Federation of
Construction Contractors; Ex parte Billing986) 68 ALR 416 at 420.

86 See egXu (1999) 95 FCR 425 at 437-438 [31]-[36] set out lre reasons of
Callinan J at [216]. This point was recognisedy majority inSingh(2000) 98
FCR 469 at 481 [49].

87 [1942] AC 206.

88 [1942] AC 206 at 245 citinghrough the Looking Glassvi (emphasis in original);
cf Singh(2000) 98 FCR 469 at 481 [47].
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in a system observing the rule of law. Least bslabuld it be adopted after fifty
years of administrative law enlightenm@nt

To the extent that some of the reasoning of themtyain Xu might suggest
otherwise, | would not take their interpretatiorsaf30(1)(c) to propound a purely
subjective standard of what is a "material* fathe decision-maker's opinion of
what is required by the section is not immune fijadicial measurement. Any
suggestion to such effect must be firmly rejected.

Nevertheless, the view propounded Xu Ilimits review to a
decision-maker's failure to make, record and erptaifinding on an "ultimate
fact”, that is, one which the statute expresslympliedly lays down to constrain
the decision-maker. This proposition is refleatethe following sentence in the
majority's reasons iKu™:

"Where a statute does not expressly or impliedlynst@in the
decision-maker, the decision-maker is the sole gudfy materiality and
there can be no judicial review of that questiom,nmatter how wrong or
illogical the decision-maker is seen to be by gt

The essential point of difference, therefore,ds lmetween those who hold
to a purelysubjectivestandard and those who hold to @lnjectiveone. It is
between two conceptions of the objective standa®he of these confines the
applicable obligation to the setting out of "ultimdacts”, as laid down by the
legislation. The other is not so confined. Theit&s the controversy.

A practical and realistic standardThere is common ground that it would
be intolerable if a view were taken of the requiesits of s 430 that would oblige a
decision-maker to proceed in a line by line refotatof every submission of a
party". The subject matter of judicial review remains ttecision itself, rather
than the "written statement".

Nevertheless, the purpose of imposing on bodiels as the Tribunal duties
of the kind expressed in s 430 of the Act cleanigiudes that of facilitating the

89 An analogous legal development is the retreahfexclusive self-definition of the
scope of legal obligations in medical negligencgesa Standards of prudent medical
practice have been replaced by objective standégdally determined:Rogers v
Whitaker(1992) 175 CLR 479; dReibl v Hughe$1980] 2 SCR 880F v R(1983)

33 SASR 189 at 190.

90 (1999) 95 FCR 425 at 437 [32].

91 Re Minister for Immigration and Multicultural Affai; Ex parte Durairajasingham
(2000) 74 ALJR 405 at 416 [65] per McHugh J; 168007 at 423.
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process of judicial review. In the past, sucheevcould easily fail because it was
confined to a "record" that omitted essential eletwef the decision, reasons,
findings and evidence. Accordingly, a view musttéeen of the obligation that
does not defeat, or unreasonably frustrate, theewaement of its beneficial
legislative objective. In the real world of adnsinative decision-making, that aim
must also accept standards of performance thadmievable, not unrealistically
heroic?. The majority inSinghaddressed this important concern in the following
passage, with which | agrée

"The [Minister] submits that it would be absurd fdilure to observe

procedures of that type led to the decision onergueing quashed. We
agree. But the power of the Court to make orderdeu s 481 is

discretionary, and the Court would be justifieddeclining to make any
order on the basis of ... trivial and inconsequraontraventions. The
discretion extends to whether or not to grant fefi@ basis for relief is

otherwise established, as well as to the form gfrafief.”

Discretionary relief and practical outcomeSection 481, referred to in the
foregoing passage, is not set out in the reasor@atinan 3*. As the Federal

92 Eshetu(1999) 197 CLR 611 at 646 [117] per Gummow J.
93 Singh(2000) 98 FCR 469 at 479 [37].
94 Section 481 of the Act relevantly provides (wethphasis added):

"(2) On an application for review of a judicialtgviewable decision,
the Federal Countnay; in its discretion make allor any of the
following orders:

(@) an order affirming, quashing or setting aglike decision

(b) an order referring the matter to which theisien relates
to the person who made the decision for further
consideration ...

(c) an order declaring the rights of the parties

(d) an order directing any of the parties toatdp refrain from
doing, any act or thing [considered] necessaryotqudtice
between the parties.

(2) On an application for a review in respect dagure to make a
judicially-reviewable decision ... the Federal Gauay make any
or all of the following orders:

(Footnote continues on next page)
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Court noted inSingh”®, where a statement of reasons is part of a stgtuto
requirement for the lawful exercise of a decisioaking power, a substantial
failure by a tribunal to state the reasons foddsision may constitute an error of
law which vitiates the decisiéh Theoretically, a case might therefore arise wher
the decision, reasons, findings and referenceda@thdence mandated by s 430,
set out in the "written statement”, are so defecthat the purported "decision” is
not a "decision" at all or indicate that no "revielas in truth occurred. It is
unnecessary to explore that possibility in the gmégproceedings. Nor is it
appropriate to consider the relief (if any) thatukebbe available in the Federal
Court were such an extreme case demonstrated.

The Minister's narrow construction of ss 430 an€i(4Xa)

The Minister propounded a narrow construction d76(1)(a) of the Act
and hence of the Federal Court's power to reviesisoias involving a complaint
of non-compliance with s 430. | accept that theme2 arguments in favour of his
approach. | set them out in order to ensure thatamclusion is informed by
weighing the considerations that tell against it:

First, there is the context. The Minister argtteat it was not enough to
view s 430 as a beneficial provision, intendeddweh"teeth”. Whilst it is one of
several similar enactments, it appears in leg@tatwhich already severely
circumscribes the facility of judicial review indgtlFederal Court. Review in that
Court for a failure to comply with s 430 would a&isnly where such default
amounted to non-observance of "procedures that reerered by [the] Act or the
regulations to be observed in connection with tteking of the decisiof™. In
judging what such "procedures" are, it is relevantadopt a partly cautious
approach to the ambit of the Federal Court's pawé&rss is because the general

(@) an order directing the making of the decision
(b) an order declaring the rights of the parties

(c) an order directing any of the parties toatdp refrain from
doing, any act or thing [considered] necessaryotqudtice
between the parties".

95 (2000) 98 FCR 469 at 479 [39].

96 Dornan v Riordan(1990) 24 FCR 564; dbodds v Comcare Australigl993) 31
ALD 690.

97 The Act, s 476(1)(a).
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purpose, revealed by s 476 of the Act, is to Isaith powers to particular grounds
and to exclude some grounds that would otherwipéy&p

Secondly, the term "procedures" was said to bgt twecover the Tribunal's
preparation of a written statement of a decisieasons and findings. This was
because such a written statement would ordinardy nbade only after all
proceedings (and thus "procedures”) in the Tribweak concluded. It would be
prepared in private.

Thirdly, the Minister contended that the languagfes 430 took its
requirements outside the description of "procedures s 476(1)(a). The
preparation of a written statement is required B48@&(1) only "[w]here the
Tribunal makes its decision”. Thus, it was arguthe, contemplated "written
statement" follows the making of a decision, ratthem being involved with it.
This construction of s 430 gained further suppsotjt was submitted, from the
fact that the only "procedures” which s 476(1)(A}h® Act envisages as being
within the relevant "judicially-reviewable decislbare those "in connection with
the makingof the decision”. Hence, notwithstanding the dresrds used (h
connection with), s 476(1)(a) did not, by its terms, attach te pgostdecision
preparation of the written statement contemplatesl #30(1) of the Act. This was
the crucial textual argument for the Minister'sifos®.

Fourthly, reliance was placed upon the backgromatkerial surrounding
what was later to become s 476(1)(a) of the Ach Explanatory Memorandum
suggested that the "procedures” referred to ingaedgraph were those set out in
the statutory code of procedures contained in #t€%A That "code" was designed
to replace the common law rules of natural jusgoverning the Tribunal's
procedures. On this footing, s430 was not corezkrwith the type of
"procedures" for which s 476(1)(a) provided. Hia€ tontrary been intended, the
Explanatory Memorandum might have been expectedfay to it explicitly. A
different word of broader ambit would then haverbased to make it clear that
defaults in compliance with s 430 of the Act werthim the grounds upon which a
judicially reviewable decision could be reviewedthg Federal Court.

Fifthly, the Minister drew attention to the exdlus from the powers of the
Federal Court of review of a decision on the groohthn improper exercise of the

98 Eshetu(1999) 197 CLR 611 at 632 [64].
99 Xu(1999) 95 FCR 425 at 432 [20]; 8ingh(2000) 98 FCR 469 at 476 [24]-[25].

100 Migration Reform Bill 1992 (Cth), cl 33 (proposesi1l66LB): Explanatory
Memorandum at 81.
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power"''® where the error alleged was that of "failing tketaa relevant
consideration into account in the exercise of a gtWf. According to this
argument, such express exclusion made it difficaltintroduce, "by a side
wind"'®, the omission to take a relevant consideratiom amicount in discharging
the obligations imposed by s 430.

Sixthly, much emphasis was placed on the pracsida¢me of the Act and
the undesirability of turning judicial review intoreconsideration by a court with
limited jurisdiction of the factual merits of thase. To the extent that the Federal
Court was invited to "comb through" the "writteatetment" required by s 430, in
order to scrutinise for adequacy the decision,aessfindings and reference to
evidence, it ran the risk of allowing the Courtitdrude into the fact-finding
process which, by law, is reserved to the Tribu@arried to its logical extreme, it
was suggested, such an approach would subjectratenv statements of the
Tribunal to the very line by line scrutiny that paecisions of this Court have
discouraged. It would involve the Federal Court in imposing view of
materiality, relevance, necessity and appropriaemd the facts and reasoning
about them for that of the Tribunal, which is te@asitory of the power selected
by the Parliament.

These textual and contextual arguments, togethtdr the conception
advanced for the proper (and limited) function lo¢ ~ederal Court, led to the
construction of the Act favoured Wu That construction adopted a narrow
approach, both as to the obligation imposed o thminal by s 430 and as to the
grounds of review available in the Federal Courspantto s 476(1)(a) of the Act.

So far as s 430 was concerned, it was submitdthle obligations there
provided were limited. The obligation to set odindings on any material
guestions of fact" in s 430(1)(c) was said to appiyy to those questions of
ultimatefact that were imported by the express terms ofdgislation. So far as
s 476(1)(a) was concerned, any omission in comglwiith s 430 did not give rise
to a ground that "procedures” required by the At hot been observed. There
being no other applicable ground (indeed s 476)(3%eluding such omissions
from the grounds of judicial review) no review wasilable in the Federal Court
upon such complaints. Relief, if any, was confit@that available in this Court
under the Constitution.

101 The Act, s 476(1)(d).
102 The Act, s 476(3)(e).
103 Xu(1999) 95 FCR 425 at 436 [28].

104 egMinister for Immigration and Ethnic Affairs v Wu&@hLiang(1996) 185 CLR
259 at 272, 291-292.
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The foregoing obviously represents an arguable.c&owever, that case
does not persuade me. | share the opinion thajdthsred the support of the great
majority of the judges of the Federal Court. Beseaa majority of this Court are of
the contrary view, | must explain why.

The broader view of ss 430 and 476(1)(a) is preterr

A major reform: broad constructionit is important to recall the extent of
the innovation introduced by s 430 of the Act, #@acequivalents in other federal
legislatiort®. Prior to that reform, not only were many aggeié\persons left in
the dark as to the reasons of the decision-mattexrg were also often left without
effective means of pursuing administrative or juadiceview. The old approach of
administrative law was often to keep things sé&ePersons adversely affected
by federal administrative decisions would frequgbt defeated by the absence of
reasons, findings and reference to evidence inrémord”, upon which judicial
review depended.

In jurisdictions, including within Australia, whicdo not enjoy the benefit
of this significant reform, an attempt has somesilneen made to enlarge, beyond
its original history, the concept of the "recordcammon law, so as to enhance
the materials available for judicial reviév That attempt received a measure of
discouragement from this Cotift One of the reasons that led to the rejection of

105 When introducing the Administrative Decisionsdidial Review) Bill(1977) (Cth),
the Attorney-General (Mr Ellicott) described theawde providing for written
reasons (which became s 13) as one of the "prihelpanents” of the legislation
because "[n]o longer will it be possible for thecden maker to hide behind
silence™: Australia, House of Representatiieatliamentary DebategHansard),
28 April 1977 at 1395-1396.

106 See edr v Mayor and Aldermen of Lond(#832) 3 B & Ad 255 at 273-274 [110 ER
96 at 102-103]; referred to Aublic Service Board of NSWQsmond(1986) 159
CLR 656 at 675 per Deane J.

107 See egAdams v Kennick Trading (International) L{d986) 4 NSWLR 503;
Mahony v Industrial Registrar of New South Wa|£386) 8 NSWLR 1Coles v
Burke(1987) 10 NSWLR 429Tolhurst v District Court of New South Wa({@990)
19 NSWLR 1;Director-General of the Attorney-General's Departrine District
Court of New South Walg4993) 32 NSWLR 409Kriticos v New South Wales
(1996) 40 NSWLR 297.

108 Craig v South Australi§l995) 184 CLR 163 at 180-183; Finn, "Jurisdictidaor:
Craig v South Australia (1996) 3Australian Journal of Administrative LaWw/7 at
178, 180-181.
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the notion that the common law had advanced tedthat of requiring reasons to
be given by administrators acting under statutanygrs, was the fact that explicit
legislation (of which s 430 is a good example) baen adopted by the Federal
Parliament. That, it was held, was the course lwhie path of reform should
follow'®. It is unnecessary in the appeals to considecdnéinuing authority on
this question although in a proper case, in my yigwe matter should be
reopened®.

It would be inconsistent with the obvious impodarof the reform enacted
by provisions such as s 430, to endorse a narrew uf the section. Because of
its reformatory operation, it is not a section te biven a very literal or
"pedantic™ construction. On the contrary, it should be gienample and
beneficial constructior?.

Facilitating effective judicial review The purpose of provisions such as
s 430 is to oblige disclosure of the reasonindnefdecision-maker and to provide
the person affected with the essence of that reéaganorder for that person either
to accept the decision as one open in the circuroea® or to be advised of legal
rights of appeal, review or other redré$s

109 Public Service Board of NSW v Osm@h€i86) 159 CLR 656 at 669.

110 cf Baker v Canada (Minister of Citizenship and Immigra) [1999] 2 SCR 817,
Taggart, "Administrative Law", (2000§ew Zealand Law Revie489.

111 Dodds v Comcare Australi@d993) 31 ALD 690 at 691 per BurchettSIngh(2000)
98 FCR 469 at 482 [55].

112 In an analogous situation, Gibbs CJ concludet"thaenaterial fact” was one which
the decision-maker was "bound to consider, and hwigc@nnot be dismissed as
insignificant or insubstantial"Minister for Aboriginal Affairs v Peko-Wallsend Ltd
(1986) 162 CLR 24 at 31; $inister for Immigration and Ethnic Affairs v Wu&h
Liang (1996) 185 CLR 259 at 271-272, 278.

113 Ansett Transport Industries (Operations) Pty Ltévwaith (1983) 48 ALR 500 at
507; see alsdwist v Randwick Municipal Coun¢il976) 136 CLR 106 at 110.

114 Re Palmer and Minister for the Capital Territofg978) 23 ALR 196 at 206;
Kandiah v Minister for Immigration & MulticulturalAffairs [1998] FCA 1145;
Addo v Minister for Immigration & Multicultural Adirs [1999] FCA 940;Singh
(2000) 98 FCR 469 at 479 [38j};eagh (Earl of) v Minister of Housing and Local
Governmenf1964] 1 QB 395 at 410.
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If s 430 were to be read as limited to requirimg $etting out only of those
findings related to the applicable statutory ciit€r, the facilitating purpose of the
section would be undermined. The decision would, tleen, ordinarily be
rendered transparent. The "written statement” daiften partake of the very
kind of bland uncommunicative (and unchallengeabég)ision which provisions
such as s 430 of the Act were enacted to reforrorebVer, to secure nothing more
than "findings" on facts required by the termseagfi$lation would, in many cases,
deprive the persons adversely affected of anyfoealddation for securing proper
advice and pursuing further remedies.

| cannot accept that the inclusion of s 430 ofAke(and its equivalents in
so many other federal Acts) had such a shallowliamted purpose. It is not the
purpose that has heretofore been attributed togumhsions. Instead, the radical
nature of the reform and its remedial objects hat&ally been acknowledged. Its
contribution to improved public administration Heeen widely discussé&d.

Objectively material facts must be statelhe common ground between
the parties that the standard required by s 438(fkdpth obligatory ("must”) and
objective contradicts any suggestion that it can lé to the Tribunal,
unsupervised, to determine what are the "mateuaktjons of fact" that it will
choose to include amongst its "finding$!" Its obligations are to set out findings
on any fact which is objectively "material" to tdecision. There is nothing in
s 430(1)(c) to limit the kind of materiality theneentioned to thailtimate facts
required by the statute. The courts should nosg®430. Particularly, they
should not do so in a way that frustrates the aement of the reformatory
purposes of the section.

115 The Act, s 65.

116 Re Palmer and Minister for the Capital Territof¥978) 23 ALR 196 at 205-208;
Ansett Transport Industries (Operations) Pty Ltivaith (1983) 48 ALR 500 at
507;Australian Institute of Marine and Power EngineerSecretary, Department of
Transport(1986) 13 FCR 124 at 130 per Gummowinister for Immigration and
Ethnic Affairs v Tavel(1990) 23 FCR 162 at 177; Kirby, "Accountabilitycathe
Right to Reasons", in Taggart (edydicial Review of Administrative Action in the
1980s (1986) 36; Bayne, "Reasons, evidence and interenakw"”, (1991) 65
Australian Law Journall01; Flick, "Administrative Adjudications and theufy to
Give Reasons — A Search for Criteria”, (19P8plic Law16; Ward, "Reasons for
Decisions — A Way Forward?", (1993) 4Administrative Law Review283;
Administrative Review CouncilReview of the Administrative Decisions (Judicial
Review) Act: Statements of Reasons for DecisR®egort No 33, (1991).

117 The Act, s 430(1)(c).
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137 If, objectively, a question of fact is "materiad’ the issues relevant to the
Tribunal's decision, it must be "set out" as s 48thmand&®. In Singh the
majority described the true test of materialityénms that | would adopt:

“[1]f a decision, one way or the other, turns upamether a particular fact
does or does not exist, having regard to the psooésreasoning the
Tribunal has employed as the basis for its decjsiban the fact is a
material one. But a requirement to set out findiog material questions of
fact, and refer to the material on which the firgdirare based, is not to be
translated into a requirement that all pieces oflating evidence relating
to a material fact be dealt with. ... A fact isteral if the decision in the
practical circumstances of the particular casestuipon whether that fact
exists."

138 With respect, | do not consider that this congtamcinvolves substituting
for the word "any" in s 430(1)(c) of the Act the mid'the"®. The word "any" is
itself a word of ample width. But it cannot meamy" facts at all that the Tribunal
alone chooses to treat as "material”. Such a aaigin would take us back to
Humpty Dumpty?. The word "any" emphasises the ambit of s 436){1)(f a
guestion of fact is objectively immaterial, it cae ignored. If, however, it is
amongst "any material questions of fact" relevarihé decision, itnustbe set out
in the statement required by s 430.

139 Disclosing the real reasons for decisioReinforcement for my conclusion
is found in the fact that "materiality” and "relexa to statutory criteria" are two
related, but different concepts The latter will necessarily be included in the
former. Application of the statute is the primaagk of the Tribunal. It must
therefore make such findings of fact as the staedeires in the particular case.
Nevertheless, as many immigration decisions dematesthe "material questions
of fact" that explain theeal "decision"” of the Tribunal, and represent the esse

118 Singh(2000) 98 FCR 469 at 481 [48]. Khan v Minister for Immigration and
Ethnic Affairs(1987) 14 ALD 291 at 292, Gummow J held that thenister's
delegate was required to give "proper, genuine@alistic consideration [upon each
application's] merits".

119 Singh(2000) 98 FCR 469 at 482 [56]-[57].
120 Reasons of Gleeson CJ at [10].
121 See above at [112].

122 Kneebone, "Case CommentaryMinister for Immigration and Multicultural
Affairs v Fathia Mohammed YuSuf (2000) 6 High Court Review 3
<http://www.bond.edu.au/law/hcr/contents. bt [23], [35].
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of its "reasons”, will commonly involve no partiaulelement of the statute at all.
Nor will the related "evidence" or "other materiaipon which such findings of
fact were based be confined to the terms of the Agpically, the most "material
questions of fact" in these cases relate to thdilmigy of the applicant and to
whether allegations of events far away, and oftemg lago, are to be believed or
disbelieved.

If, therefore, s 430 is to apply in theal context of the operations of the
Tribunal it necessitates disclosure of considenatiwhich a restriction solely to
guestions of factequiredby the Act might not elicit. Furthermore, it canie
assumed, from the fact that the Tribunal omitsrafgrence to a "question of fact"
apparently critical to the applicant's case, thditais necessarily considered and
rejected that fact within its fact-finding role. idtakes occur. Important questions
of fact, which are objectively "material", can dépsbe overlooked. The
requirement that the "written statement” set audifigs on questions of fact that
are objectively "material” is an assurance aganeh error or oversight. Itis a
requirement that this Court should not read dol#it.is so read in this case, it will
necessarily have limiting and adverse consequefocebe application of other
like statutory provisions. This would be to thetroheent of good public
administration. This Court should not lend itsheuity to such a result.

In Elliott v Southwark London Borough Coun&l James LJ observed:

“The duty to give reasons pursuant to statuteesponsible one and cannot
be discharged by the use of vague general wordswérne not sufficient to
bring to the mind of the recipient a clear underdiag of why [his or her]
request ... is being refused.”

Likewise, inlveagh (Earl of) v Minister of Housing and Local @onment®
Lord Denning said:

"The whole purpose of the enactment is to enaldgéities and the courts
to see what matters [the decision-maker or Triduhals taken into
consideration and what view [it] has reached onpibiats of fact and law
which arise. If [the Tribunal] does not deal witle points that arise, [it]
fails in [its] duty: and the court can order [ib] make good the omission."

123 North Sydney Council v Ligon 302 Pty L(#1995) 87 LGERA 435;Beale v
Government Insurance Office of N$1897) 48 NSWLR 430 at 443.

124 [1976] 1 WLR 499 at 510; [1976] 2 All ER 781 &17

125 [1964] 1 QB 395 at 410.
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The foregoing words apply with even greater forres 830 of the Act, given its
language and history.

Relevance of the international law contextA reinforcement of this
approach may also be found in consideration ofptio@er relationship between
the Tribunal and the Federal Court, and the exofusof the latter from
consideration of the facts or merits of the capenuwvhich the Minister placed so
much emphasis. It is precisely because the Triblas substantially exclusive
power and jurisdiction to determine the facts ofapplication (and because such
determination cannot be reversed on factual grobgdbee Federal Court even if
"so unreasonable that no reasonable person couéd.haxercised the power" in
such a wa¥) that the protective operation of s 430, requiting Tribunal to set
out the matters specified, should not be constnagtbwly.

The Tribunal has onerous responsibilities. As Guw and Hayne JJ
observed iMAbebé?, "an applicant for refugee status is, on one vigwvents,
engaged in an often desperate battle for freedonot ilife itself*. Moreover, the
Tribunal is entrusted with the duty to apply to pdiked cases Australia's
international obligations under the Refugees Cotioet®. That Convention
contains provisions of international law havingghrhumanitarian purpo&g. At
stake is not only the fate of the particular applicbut also Australia's compliance
with important international obligations that itshaccepted.

These considerations represent still further nessshy the obligations
imposed by s 430 are not to be given a narrow ooectgdn. The "written
statements" of the Tribunal are available not dolyhe persons seeking review
and to their representatives. They are also aJail the United Nations High
Commissioner for Refugees and to the many othe’suystralia and beyond, who
watch the way this country conforms to internatidaw. In such a context, it is
not unreasonable to require that the Tribunal'stevristatement should, in the
terms of s 430 of the Act, "set out the findings""any ... questions of fact" that

are objectively "material". This is what the Pamient has enacted. The section

126 The Act, s 476(2)(b).
127 (1999) 197 CLR 510 at 577-578 [191].

128 Refugees Convention as amended by the RefugexscBl seeApplicant Av
Minister for Immigration and Ethnic Affair€997) 190 CLR 225 at 230, 287; the
Act, s 36.

129 Chen Shi Hai v Minister for Immigration and Multltwral Affairs (2000) 74 ALJR
775 at 783 [47]; 170 ALR 553 at 56Mtinister for Immigration and Multicultural
Affairs v Haji Ibrahim(2000) 74 ALJR 1556 at 1574 [36], 1594-1595 [19149];
175ALR 585at 593, 639-640.
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recognises the applicability, in this sensitive teay of the general federal
standard observed in Australia. In the unlikelgmvthat, for cases of applicants
for refugee status and protection visas, some festmndard were deemed
appropriate by the Parliament, it would be necgssarfar as | am concerned, for
the lower standard to be expressed in differemtpmeer statutory language.

Preparing the statement is a "procedurd”or similar reasons, | would not
impose on s 476(1)(a) of the Act a constructiorthef word "procedures” that
would take the decision-making procedures in siflessly out of the grounds
of judicial review in the Federal Court. The fdwat such grounds of review have
been severely curtailed by the Act is not a redsothis Court, by an enthusiastic
construction of s 476, to add to the curtailmeht. the extent that it does so, this
Court merely invites an increasing number of agpions in its original
jurisdiction, where such curtailment is constitaadly impossible.

Moreover, in my view, the Parliament has not edelll review of
non-compliance with s 430 of the Act. The worddgadures” in s 476(1)(a)
(which states admissible grounds of review) is Bre@ough to include the process
of decision-making in s 430. The "procedures" megliby the Act do not cease
when a hearing before the Tribunal has concluded.

There is nothing in the steps required for theittem statement” that takes
them outside the ordinary meaning of the word "pdare™®. According toThe
Macquarie Dictionary that word, in its primary sense, means no moae tthe
act or manner of proceeding in any action or precesnduct" or "a particular
course or mode of action". Or (relevantly) the tmoof conducting legal ...
especially litigation and judicial proceedings”. om¢ of these definitions is
inconsistent with the "procedure” of setting ow thatters specified in s 430

It is not determinative, but surely not unfair reention, that when the
Parliament enacted provisions equivalent to s A3fiher legislation, the heading
to the section, obliging the preparation of a wntstatement of the relevant kind,
explicitly described the action as a "Procedtife" Many such provisions are

130 cfR v Civil Service Appeal Board; Ex parte Cunningha@®1] 4 All ER 310 at 322
per McCowan LJR v Secretary of State for the Home Departmenpdtie Doody
[1994] 1 AC 531 at 564.

131 Hughes v Minister for Immigration and MulticulturAFfairs (1998) 53 ALD 607 at
612.

132 Social Security (Administration) Ad&999 (Cth), s 177: "Procedure following
[Social Security Appeals Tribunal] decision”. Téame is true oA New Tax System
(Family Assistance) (Administration) At®99 (Cth), s 141.



149

150

151

Kirby J
49.

scattered throughout the federal statute B58okClearly enough, many of those
who drafted such federal legislative provisionglagous to s 430 of the Act (and
by inference those who have enacted such provisidrese considered the
obligation as a matter of "procedure”. The Ministargument to the contrary is
untenable.

The statement is "connected with" the decisidine argument advanced
about the limits of s476(1)(a) of the Act does hecome any stronger by
reference to the terms of that paragraph. Itus that the procedures open to
review are expressed in terms of "the making of deeision” and not "the
decision" as such. But the words linking the "mahares" contemplated with
"making of the decision” could hardly be wider. ejhare "in connection with".
Thus "procedures” may be "in connection with thekimg of the decision”
although, on a reading of s 430, the decisionresagly made and the Tribunal has
moved to the stage of preparing the "written statthrequired®’. Those words
expand the ambit of the "procedures”, non-obseymadf which gives rise to a
ground of review in the Federal Court.

Once it is accepted that s 430 lays down "proasfuwhich the Act obliges
the Tribunal to observe, the mere fact that thgeecedures" must be observed
after the decision is made does not render them anyclessected with'the
making of the decision”. In any event, in practicenay be contemplated that the
"written statement” containing the specified mattesll ordinarily be prepared
immediately following the making of the decisio@ommon experience teaches
that the process will be a continuous one. Nocjatlior other decision-maker,
who keeps an open mind to the end of the procas:idt prepared written reasons
without sometimes altering his or her decision wkida found that the reasons
"will not write"**.

Making the right to reasons effectivéhe Explanatory Memorandum upon
which the Minister relied is also not very helpfulvhilst it may well have been
expected that the paragraph that was to becom@&(& &) would primarily apply
to the "code of procedure" (being the most impdrtgmocedures that were
required by this Act") the expression used is motanfined. Moreover, as was
pointed out by the majority i8ingh at the time of the introduction of the earlier

133 eg Fisheries Management Adt991 (Cth), s 160: "Procedure following Panel
decision".

134 Singh(2000) 98 FCR 469 at 478 [34]-[35].

135 Kirby, "Judging: Reflections on the Moment ofdi®on”, (1999) 1&ustralian Bar
Review4 at 4; cfSemunigus v Minister for Immigration and MulticuétlAffairs
(2000) 96 FCR 533 at 536 [10]-[12], 540-541 [51$]5546-547 [101].
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equivalent of s 476(1)(a) into the Act, the givimigreasons was not thought to be
required in Australia by the common law rules afunal justicé®. This is another
reason for describing the requirement to give neasmder s 430 of the Act as a
statutory "proceduré®.

Like the other "procedures”, specifically introdddoy the Act to substitute
for the common law, the provisions of s 430 affeugpplementary "procedures”.
It is not unreasonable, viewing the Act as a whwegssume that the Parliament
contemplated that those words would constitute rtiweie a pious exhortation to
the Tribunal. Where "not observed" it was intend@&dthe context, that they
would afford a "ground" for review by the Federautt.

Minimal dangers of merits reviewThis conclusion can be drawn more
comfortably because the spectre of needless arehlistic intervention of the
Federal Court, intruding into matters of the memwn easily be rejected. There
are many controls to prevent it occurring. Thosatols include the repeated
instruction of this Court that judicial review ialyg concerned with lawfulness and
that it exceeds the function of such review to medtat, as such, into a
reconsideration of the factual merits divorced friw law*®, This Court has also
repeatedly observed that the review conducted éy#deral Court, in respect of
the decisions of the Tribunal, must not becomeraigieety and artificial scrutiny
of the language of the Tribunal's reasons, divofoaah attention to the decision
itself. It is the decision that is under revieim. question is the impression which
the statement of reasons leaves, given the alnmossuiicted ambit which the law
affords to the Tribunal's fact-findirg.

In addition to these controls there is the consitien particularly relevant
to decisions of the Federal Court under the Adt.thfe terms of s 481 of the Att
make plain, the making of orders by the Federal rC@udiscretionary. In
accordance with s 481, "the Court would be justifie declining to make any

136 Public Service Board of NSW v Osm@h€l86) 159 CLR 656.
137 Singh(2000) 98 FCR 469 at 476 [25].

138 Attorney-General (NSW)v Quifl990) 170 CLR 1 at 35-36Minister for
Immigration and Ethnic Affairs v Wu Shan Liafi®96) 185 CLR 259 at 291-292;
Abebeg(1999) 197 CLR 510 at 580 [197]; Pearce, "Judi€laview of Tribunal
Decisions — The Need for Restraint", (1981)FE2leral Law RevieW67.

139 Minister for Immigration and Ethnic Affairs v Wu&hLiang(1996) 185 CLR 259
at 272, 291-292.

140 See above at [119], n 94.
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order on the basis of ... trivial and inconsequ#mntraventions®’. It is only in
the exercise of its discretion, where a basisdbef is otherwise established, that
the Federal Court is called upon to look at thestrice of the matter, and at the
decision itself which is the subject of review.

Unless there were substance, occasioning disheestuse of some aspect
of the "statement of reasons" that appeared séyimedequate, or because some
fact objectively found to be "material" to the dg#an was apparently overlooked,
forgotten or ignored by the Tribunal, the Federali€ would not intervene under
s 481 of the Act.

Given the seriousness of the decisions at stakthéopersons concerned,
for the Australian community and for this countrgtanpliance with international
law, it is not a surprising construction of the Acthold that the Federal Court,
where it comes to a conclusion of default, shoaldehdiscretionary powers (as |
would hold it does) including the power to quask flawed decision and to
require that the review be conducted, and concluplexperly.

Assuring lawful decision-makingrhis conclusion is still further reinforced
by a reflection on what the outcome of judicialiesv requires. This is not the
substitution by the Federal Court of its own dexison the merits. It is no more
than the requirement that the Tribunal re-deterrtheeeview and (subject to any
directions of the Federal Court given under s 48khe Act) provide in the
re-determination a "written statement” that congplgth the Act. In this way, an
important principle of federal administrative laswipheld. Appropriate standards
of transparent decision-making are required ofTtibunal. Vulnerable persons
who claim to be refugees are entitled to have asuotec of great personal
importance made as the law of this country obligaastralia's compliance with
its international obligations is assured. The @nes of non-citizens in Australia is
regulated as the Act of Parliament has decreed iAmany cases, the Minister
retains a residual power, exercised personallgat@ the final sdff. Whilst it is
true that some time is lost and cost incurred,ifhésnecessary price of a process of
decision-making regulated, as ours is, by law. e€a&sich as this not only dispose
of the rights of particular parties. They lay dotine standard for thousands of
others which may never get to the Tribunal or atcou

It follows that | would reject the constructionss 430 and 476(1)(a) of the
Act urged by the Minister. | would uphold the miggnof those sections favoured
by the majority of the Full Court iBingh*. As that was, generally speaking, the

141 Singh(2000) 98 FCR 469 at 479 [37].
142 See the Act, ss 501, 502.

143 (2000) 98 FCR 469 at 483 [60].
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approach adopted by the Full Court in both Ms Yissamid Mr Israelian's appeals,
subject to what follows, the Minister's appeals nhias.

The appeal in Yusuf fails

Having reached the foregoing conclusion, the autea Ms Yusuf's case
is relatively straight-forward. It did not longtden Finn J at first instance in the
Federal Court. In hisx temporereasons for judgmelit, after cutting through
many irrelevant and unsuccessful arguments, hisobiooame to the contention
that the statement of reasons prepared by the Aalbpursuant to s 430 of the
Act, was defective and that the procedures requiedhe Act had not been
observed within s 476(1)(a).

In Finn J's view an attack on Ms Yusuf's husbaowdstituted one of the
three central evidentiary facts upon which sherkédd to establish the validity of
her claim to refugee status. It had not been agtitin the Tribunal's reasotfs
This was so although Ms Yusuf "appears to haveided herself in the objects of
that attack” and although, obviously enough, tlss laf her husband, the father of
her children and the person to whom she could ardynlook for defence against
clan-based persecution, was objectively a "matdaat" for the success or
otherwise of her claim. Finn J pointed out that #Hitack was the first matter
referred to in Ms Yusuf's initial statement. Idhaccurred at a time proximate to
an attack on herself. Its consequence had bedwré¢a&up of her family unit.

In these circumstances, with admirable claritpynRl concluded:

"It can properly be said, in my view, to be a mattat was central to the
events relied upon by the applicant as groundimddse of persecution.

In the circumstances, it was in my view incumbeporu the Tribunal to

consider the matter and in its reasons to indiasduiether or not it accepted
or rejected that event in its setting as being lkgpaf giving rise to a

well-founded fear of persecution. ...

[B]earing in mind the apparent centrality of the@aek upon the house to the
events relied upon as founding the well-founded f&apersecution, it
seems to me inevitable that | must conclude treasthtement of reasons of
the Tribunal is deficient in its failure to addreks matter".

144 Yusufv Minister for Immigration & Multicultural Adirs [1999] FCA 1053
("reasons of Finn J").

145 Reasons of Finn J at [25].

146 Reasons of Finn J at [26]-[27], [30].
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The Full Court in Ms Yusuf's case, whilst corrg@t€cepting that it was not
necessary that the reasons of the Tribunal sha#abwith all matters raised in the
proceeding¥’, and that it was enough that the Tribunal's figdimnd reasons
should deal with the substantial issues on whie& dase turned, unanimously
affirmed the approach of Fini*J

"When assessing the relative centrality of issaesed — and hence their
materiality — a specific instance of alleged mailtneent upon which the
asylum-seeker's fear of persecution for a Convent@ason was said, in
part, to be based, would usually constitute a natguestion of fact. Very
often the success or otherwise of a claim will tamthe credibility the
[Tribunal] attaches to the asylum-seeker's accotiatich incidents."

These are unsurprising conclusions. They were tpéhe Federal Court.
No error has been shown warranting appellate diahe, once the construction
of the Act propounded by the Minister is rejected.

Both before the Full Court and in this Court, tanister finally argued
grounds addressed to the relief which Finn J aédrd Ms Yusuf under s 481 of
the Act. Specifically, he contended that a failaféhe Tribunal to comply with
obligations under s 430(1) of the Act was reme@idbhly by way of a mandatory
order for the giving of a further and better stadatmof reasons”. It did not, of
itself, "render the decision of the Tribunal ingadir liable to be set aside".

In so far as some other remedy might have beeitabi&to the Federal
Court, the provision of the remedy granted at findtance and confirmed on
appeal was within the discretion of that Court. bidsis has been shown to warrant
the intervention of this Court upon such a disorary question. The appeal
having been principally argued on the footing of tinister's construction of
ss 430 and 476(1)(a) of the Act, and that constmcbeing, in my view,
erroneous, the appeal in Ms Yusuf's case fails.

It follows that the Tribunal must reconsider Mssvifls case, address its
attention as well to the first of the three maisdmupon which Ms Yusuf argued
her claim and, in its "written statement”, incluatey finding on that material fact,
one way or the other. That it was "material”, abyeely, can scarcely be denied.
Unless the fact were specifically referred to, Mss¥f and all others who read of

147 Minister for Immigration and Multicultural Affairg Yusuf(1999) 95 FCR 506 at
513 [29] citingMuralidharan v Minister for Immigration and Ethn&ffairs (1996)
62 FCR 402 at 414.

148 Minister for Immigration and Multicultural Affairg Yusuf(1999) 95 FCR 506 at
514-515 [35] per Heerey, Merkel and Goldberg JJ.
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her case would be entitled to conclude that théuhal, when it came to its

reasoning and conclusions, overlooked, forgotyoored that fact, rather than that
it considered the fact and rejected it as falseiggroved. It may be that to
conclude in that way would be unfair to the Tribisy@ubjective reasoning.

Perhaps the Tribunal did indeed give weight to, bejected, these facts,
objectively "material” to Ms Yusuf's case. Buititlid so, the unfairness is of the
Tribunal's own making. It failed in the "writtetatement” for which the Act

provides to include a finding on facts so obviou'shaterial” .

| would endorse the concluding words of the reasafrFinn J*:

“[1]t is important if public confidence is to be mé&ined in the tribunal
system, no less than in the system of the colma$ then a case is put to a
tribunal or for that matter to a court, an unsustidarty is entitled to an
explanation as to why their case was not accepted".

By s 430, the Parliament has imposed the relewdtigation on the
Tribunal. All that the Federal Court has doneoisdquire that that obligation be
complied with. It has expressly declined to becamelved in the merits of the
case. It has recognised that the evaluation atineerits is for the Tribunal alone.
However, that evaluation must conform to the "pdares” that are required by
the Act. That did not occur here. The Full Fetd€@urt correctly found there was
no appealable error in the decision of FinnJ. &ppeal to this Court should
therefore be dismissed.

The appeal in Israelian fails

In Israelian, the position is a little more complicated. | egrwith
Callinan J that neither by the Act, nor by any pson of international law
applicable in Australia, does the United NationsglHiCommissioner for
Refugees® have authority to require that courts or triburafisiustralia treat a
particular individual, or class of individuals, asrefugee" or "refugees” for the
purposes of the Refugees Convention.

For my own part, | would not put much store on leg/spaper report that
such an "order" was made Nor do | read the decision of the primary jud8eD
Nicholson J) as reaching a different view. At masthis Honour's reasons, this
was an evidentiary element in Mr Israelian's caselvthe Tribunal had failed to

149 Reasons of Finn J at [31].

150 As established by Resolution 428(V) of the Gelh&saembly of the United Nations,
14 December 1950. See reasons of Callinan J a}.[24

151 Reasons of Callinan J at [237].
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address. The evidence concerned Mr Israelianis ¢kt he was a member of a
particular social group in Armenia, namely drafadgrs who objected on moral
grounds to the military actions being conducted Asynenia in the disputed
territory of Nagorno-Karabakfs.

Before the Tribunal and R D Nicholson J waskiamdbookon Procedures
and Criteria for Determining Refugee Statak the High Commissioner for
Refugee®®. The Handbook has been endorsed by this Coartiaeful "practical
guide" in considering a claim such as that of mesthp of a particular social
group™. It accepts that "punishment for desertion oftegasion could ... in
itself be regarded as persecution” where "the ofpeilitary action, with which an
individual does not wish to be associated, is contel by the international
community as contrary to basic rules of human cotidfd. R D Nicholson J did
not propose that a so-called "order" of the Highm@ussioner should be
considered as binding on the Tribunal or the Fédeoart. Instead, his Honour
described the record of the High Commissioner'pqued statement (which was
before the Tribunal and the Court) as somethinghTi]f ... factually correct ...
may amount to the requisite condemnation by therm@tional Community of the
military action in [Nagorno-Karabakh] as being qany to basic rules of human

conduct®®,

Beyond this, a fair reading of the reasons of Ri€holson J makes it clear
that the relevant consideration that he regardexlii®orising him to intervene in
Mr Israelian's case was the failure of the Tributlobserve the procedures
required by the Act. That failure arose from thmigsion of the Tribunal to
address itself to the questions of fact raised bydvaelian's claim that he was a
member of the "particular social group”, memberstiipvhich gave rise to the
"well-founded fear of persecution” required by thpplicable definition of
"refugee”.

152 Israelian v Minister for Immigration & Multicultuda Affairs [1998] FCA 447
("reasons of R D Nicholson J").

153 United Nations High Commissioner for Refugeldandbook on Procedures and
Criteria for Determining Refugee Statuevised ed (1992) ("the Handbook").

154 See edchan v Minister for Immigration and Ethnic Affaif$989) 169 CLR 379 at
392;Applicant A v Minister for Immigration and Ethniéféirs (1997) 190 CLR 225
at 302.

155 Handbook at 40 [171].

156 Reasons of R D Nicholson J at 13.
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The Tribunal said nothing about Mr Israelian'srtigalar social group”. It
confined itself to consideration of his status a®ascientious objector. But the
social group which he had propounded, as part ®fckaim, was much more
limited and particuldr”:

“The argument would be that the particular socialg was defined by the
acts of desertion or draft evasion and that suehmadteristic unites them.
The fact requires to be found whether such actiseefgroup.”

In his Honour's view, “[tlhe Tribunal failed to fara view about the crucial issues
which the definition required it to examirt&!

R D Nicholson J ordered that the application feview be allowed in
Mr Israelian's case, "to the extent the Tribunakguired to make findings on the
issue of whether the applicant had a well foundsd bf being persecuted for the
reason of membership of a particular social gr68p'The formal orders made at
first instance set aside the decision of the Tradvamd referred the matter back to
the Tribunal to determine the question identifischaving been omitted from its
findings.

In the Full Court a difference of opinion emergedhe appeal from those
orders. Emmett J, dissenting, considered that tibeinal had committed no error
that would warrant the intervention of the Fed€alirt. Reflecting the approach
of the Tribunal, Emmett J saw no omission on thé @iahe Tribunal to make and
record any material finding of fdtt

"There is ... no material before the Court to iaticwhat might possibly
have been ascertained by such [a further] inqloytie Tribunal]. On the

material before the Tribunal, there is no basisctrcluding that deserters
and draft evaders constitute a particular sociatgr They are simply a
particular group of law breakers, members of whem@unished, in the

same way as all other citizens, for failing to cdynpith the requirements

of the law of Armenia."

157 Reasons of R D Nicholson J at 12.
158 Reasons of R D Nicholson J at 13.
159 Reasons of R D Nicholson J at 16.

160 Minister for Immigration & Multicultural Affairs Msraelian [1999] FCA 649 at
[35].
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It is here, with respect, that | part company viitmmett J. | accept the
approach of the primary judge and of the majontythe Full Courf!. That
approach is, | believe, the one required by the fActthe ascertainment of the
rights of an applicant to be treated as a "refugeeth under the Convention and
under Australian law.

The law in many countries is sadly far from justigdhumane. Even in
Australia the law has, from time to time, involveersecution of particular social
groups. The mere fact that a person, as a lawkérei liable to be punished "in
the same way as all other citizens" does not adelyugspond to a complaint of
persecution in the Convention sense such as thdé tma Mr Israelian. Jews in
Germany during the Third Reich would have had al-feeinded fear of
persecution, although, like all other nationalghaft country at that time, they were
subject to the law of Germany. "Non-white" citizeof South Africa, before its
present Constitution, were also subject to persatualthough South Africa at
that time was undoubtedly a state of laws, whogsliEtion was, at least in form,
equally applicable to all citizens.

With respect, the mistake of Emmett J is the rkestahich the Tribunal
also appears to have made in determining, and mdiadings of material facts
about, the issue of persecution in Mr Israeliaa&ec As the primary judge pointed
out, by reference to the Handbook, the lawfulnessanduct and universal
application of the law to all citizens in the matw@f draft evasion, are not
necessarily the end of the inquiry in refugee ctaofiMr Israelian's kintd®.

The involvement of countries in particular war®ceasionally viewed by
some of their citizens as a gross affront to basiman rights. Contemporary
instances have arisen (even in Austr&ljavhere this would be, or has been, so.
When this happens, persons liable to conscriptonilitary service sometimes
seek refuge in other countries to avoid a seridfusrd to their conscience. Their
susceptibility to prosecution and punishment witeo reinforce their sense of
identity as a group, although that identity presexisuch reinforcement, being
founded on shared values concerning the war intigpmes

Before the Tribunal, Mr Israelian relied upon assextion that he was
entitled to protection as a refugee because heawasmber of a particular social

161 Minister for Immigration & Multicultural Affairs Msraelian [1999] FCA 649 at
[1]-[13] ("reasons of Einfeld and North JJ").

162 Reasons of R D Nicholson J at 12.

163 cfR v The District Court; Ex parte Whi(@966) 116 CLR 644 at 654, 659-662.
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group, namely deserters and/or draft evaders. FlitleCourt majority, like the
primary judge, decided that "the Tribunal did neabwith this argument at alf*:

“In order to do so it was necessary to examine mdretleserters and/or
draft evaders were a particular social group ansip,i whether they were
persecuted by reason of their membership of tlatgr This exercise was
not done. Even if the decision can be read amgtah express conclusion
that Mr Israelian was not persecuted by reasoni®infembership of a
group comprising deserters and/or draft evadewsetlis no reasoning
process or factual analysis exposed which suppthrés conclusion.
Consequently, the Tribunal failed to comply witletsen 430(1)(b), (c¢) and
(d). ... [This failure] was a failure to observepedures required by the Act
and hence gave rise to a right of review undei@ed{76(1)(a) of the Act."

Although | would accept that Mr Israelian's caseat the borderline, and
although the Federal Court might have concluded tha reasoning of the
Tribunal, whilst defective, did not justify its grvention, no error is shown, such
intervention having been decided, to warrant tis¢udbance by this Court of the
orders which the primary judge made, and whichRik Court confirmed.

Once the construction of the Act urged by the Btem is rejected, the
judgment of whether the "written statement” of ffrdounal meets the standard
required by s 430, or warrants an order of reviewdeu s 476(1)(a) of the Act,
involves the kind of evaluative decision that t@isurt should ordinarily leave to
the Federal Court. Similarly, the form of the eéfprovided in the discretion of the
Federal Court should not, without error in the psEmresult in reversal by this
Court, simply because it would have refused or tgihother relief.

| am therefore unconvinced that error is showNirisraelian's case. In so
far as the basis of that suggested error was tpeoaph which the Tribunal,
Emmett J (in dissent) and now members of this Coawe favoured, | respectfully
disagree. Universally applicable laws, includihgge requiring military service,
can sometimes be unjust as they fall on partigraunps. The Quakers represent a
long-established and respectable illustration eisceentious objection; but there
are others. They have not always been affordeal Bxgemptioff>. The Tribunal
should at least have addressed this issue in tsdsymply with the obligations
imposed by s 430. Its omission to do so authortkedconclusion and orders
which the Federal Court reached. In Mr Israeliaase, this Court should not
disturb those orders. The appeal should be digahiss

164 Reasons of Einfeld and North JJ at [6]-[7].

165 R v The District Court; Ex parte Whi(@966) 116 CLR 644 at 659.
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The constitutional writs are unnecessary

The applications for the issue of constitutionatswand associated relief)
were mounted defensively by Ms Yusuf and Mr Isiglin case the appeals were
determined adversely to them. The provision ohgedef is within the discretion
of this Court®®. An obvious discretionary basis for withholdimdjef is that, in the
appeals, the orders which | favour would upholdrdriirement that the Tribunal
complete the review of the adverse decision ofMin@ster's delegate affecting,
respectively, Ms Yusuf and Mr Israelian. It wag soggested that any relief,
larger or different in character, would be avakabb either of them as would
warrant exploring, additionally, their argument®abthe constitutional writs. It
follows that | do not need to respond to the mangstjons that were raised by
Ms Yusuf and Mr Israelian in support of their applions for constitutional writs.

Orders

The Minister's appeal from the judgment of thel Edurt of the Federal
Court of Australia concerning Ms Yusuf should bendissed with costs. The
Minister's appeal from the judgment of the samerCooncerning Mr Israelian
should also be dismissed with costs. The apptinatibrought in the original
jurisdiction of this Court by Ms Yusuf and Mr Ist@® should be dismiss&d.

166 Re Refugee Review Tribunal; Ex parte AQ@00) 75 ALJR 52 at 54 [5], 64-65 [54],
77 [122], 81-82 [145]-[148], 86 [172], 93-94 [217]76 ALR 219 at 221, 236, 252,
259, 265, 275.

167 No order should be made as to costs: Esgetu(1999) 197 CLR 611 at 641 [104].
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The principal questions which arise in the firbtleese cases are whether
there was a failure on the part of the Refugee &eviribunal ("the Tribunal”) to
make a finding of a material fact, and if there wakether the decision of the
Tribunal was reviewable under thegration Act1958 (Cth) ("the Act") or by way
of prerogative writs issued pursuant to s 75 ofGbastitution. Similar questions
arise inMinister for Immigration and Multicultural Affairg Israelian which was
argued at the same timeYagsuf

Case history

The appellant appeals against a decision of thleGewrt of the Federal
Court of Australia, affirming a decision by a judgé that Court, that the
respondent's application for a protection visa émitted to the Tribunal for
reconsideration. The respondent is also an apyifoa prerogative relief under s
75 of the Constitution.

The respondent, who was born in Somalia, illegafiiered Australia with
her two children in February 1999. Before comimghiis country, the respondent,
who is a member of the Abaskul clan, lived in Maghd. She applied for a
protection visa in respect of herself and her thitdcen. The appellant's delegate
refused that application. The respondent thenegpihder s 141 of the Act to the
Tribunal for a review of the decision to refuse #pplication.

In affirming the decision of the delegate the Tnhl accepted as an
account of conditions in Somalia a description pes by the Department of
Foreign Affairs and Trade ("DFAT") in March 1999:

"The Abaskul are a sub clan of the Darod. Theorethey are most
commonly associated with is the 5th region of Htfao(south eastern
Ethiopia) although members of the clan also livetimer areas of Somalia
including in the area which borders Ethiopia. Mdighu has attracted
settlers from all regions of Somalia. It can bpexted that some members
of the Abaskul clan would live there and this wontit be unusual.

An Abaskul, as a member of minority clan in Mogsudi, is at a
disadvantage when it comes to securing a job oesacto housing for
example and would be at a disadvantage in the edxfeatdispute with a
member of a more powerful clan such as the Hawiiy@s is a situation in
which all minority clan members find themselvestss not peculiar to the
Abaskul. The Abaskul are not the target of the jjaywor any other clan,
because of their clan affiliation.
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The Abaskul are traditionally nomadic herdspeoyhe tend flocks
of camels and goats although nowadays some haveednty other
occupations.

Comment

It is unlikely that the applicant would have expaced attacks from
members of the Hawiye clan for the reason thaagpdicant is a member of
the Abaskul clan. There is a complex relationslgjween different clans
and to confuse the matter further intermarriagevbeh clans is not
unusual. In a given region, a particular clan rhayhigher up the social
pecking order than another. This does not meanhigher ranked clan
members will physically attack a member of a lowaatked clan simply
because of the person's clan affiliation. To tHa® the peculiarities of
Somali life the most intense fighting in Mogadishiuthe moment occurs
between two warlords who both belong to the sameadir of the Hawiye
clan.

It is worth noting that there are other areas @in&lia where the
Abaskul are more prominent."

In order to qualify for a protection visa the resgent has to demonstrate

that she is a person

"owing to well-founded fear of being persecuted feasons of race,
religion, nationality, membership of a particulacsl group or political

opinion, is outside the country of his nationahtyd is unable or, owing to
such fear, is unwilling to avail himself of the peotion of that country; or
who, not having a nationality and being outsidedbentry of his former

habitual residence, is unable or, owing to such fsanwilling to return to

it."

The respondent gave a written statement to thmufal, which in part read

as follows:

"About a year and a half ago members from the Mawian invaded
our house and attacked my husband. My husbandablasto run away
with the help of a neighbor. My husband had toaway and to date | don't
know if he is alive or where he is.

On one occasion | went to purchase food for mydoém. People
from the Hawiye clan attacked me. They put a swaordny chest, near my

168 Article 1A(2) of the Convention relating to théafis of Refugees, 28 July 1951, as
amended by the Protocol relating to the Statusaeffifees, 31 January 1967.
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neck and they cut me. 1 still have the scar. $Wwaky that my neighbors
saw this attack and they came and saved me frose fheople. | was lucky
that the neighbors who were Hawiye saved me otlserwiwould have
probably been killed.

On another occasion a group of women from the Mawitacked
me as | was shopping near our house. | receiviedtouny head and face
and | still feel the pain from the injuries. Myigkbors who saw the
incident once again came to my rescue as they hmardhouting and
crying. They told me to go back home and | wastadeave my house
again as | could get killed.

If | am returned to Somalia | would probably bidd, as there is no
one in Somalia who can protect me. My clan is alkdefenseless clan and
as a result there is no where [sic] in Somalia whse can settle. In
Somalia there is no government and there are nooaties that could
protect me. If I am returned there my children bwil probably be killed.

It is because of the fact that we have no onedtept us and because of the
persecution we face in Somalia as members of treskl clan that | am
seeking protection from the Australian government."

It can be seen that the respondent did refer nsketement to three
incidents, one being an attack upon her husbandglarhouse invasion, an attack
upon her during which a wound was inflicted, anchtiack by a group of women
which also resulted in injury to her.

The matter upon which the respondent relied icg@edings in the Federal
Court and in this Court, is the absence, in thedmnal's reasons, of any finding as
to the occurrence or otherwise of the attack uparhiasband.

In the Tribunal's reasons under the heading "backygl and claims”, the
Tribunal said this:

"She said that she rarely ventured outside dfiercommencement
of the civil war, but that on two particular ocaass when she did so, she
was soon after attacked by members of the Hawge. cShe claims that
the attacks on her occurred because the Hawiyenaarantagonistic to her
own clan. She said that the first attack occuaréahg time ago and that the
second attack occurred about 20 months ago. &hascthat she received
several wounds in the attacks upon her as herlassahad swords and
knives. She said that on each occasion she wisseakisy neighbours who,
like her attackers, were also of the Hawiye cl&he said that her husband
ran away with the help of a neighbour and she do¢&now where he is
now. She said that she would be alone and vulieeraghe were returned
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to Mogadishu. She claims that her Hawiye neighbcuiggested that she
leave Somalia as they would be unable to protecinhine future.”

The key reasons for the Tribunal's decision ateetéound in this passage:

"In view of the aforementioned information, andabeg in mind
that on the two isolated occasions the applicacbemtered problems, she
was assisted by persons from the same clan adthekexs, the Tribunal
concludes that the attacks against her were metivay reasons other than
race. The Tribunal notes that the applicant has lgenerally free from any
harm in Mogadishu notwithstanding the continuatdrthe civil war. It
notes, in particular, advice from DFAT that membafrshe Abaskul clan
are not targeted by members of the Hawiye clanat Tiiformation from
DFAT and the fact that the applicant was rescuedhffurther harm by
Hawiye neighbours when she twice came under attéekds to a
conclusion that it was not the applicant's clan ipership that motivated
the attacks upon her."

The respondent sought a review by the Federal tGauthe Tribunal's

decision under s 476 of the Act which providesaiews:

"Application for review

(1) Subject to subsection (2), application may laglenfor review by the
Federal Court of a judicially-reviewable decisionany one or more
of the following grounds:

(@) that procedures that were required by thid or the
regulations to be observed in connection with ttaking of
the decision were not observed;

(b) that the person who purported to make #asibn did not
have jurisdiction to make the decision;

(c) that the decision was not authorised by tAct or the
regulations;

(d) that the decision was an improper exeraokeéhe power
conferred by this Act or the regulations;

(e) that the decision involved an error of ldweing an error
involving an incorrect interpretation of the applate law or
an incorrect application of the law to the factsasd by the
person who made the decision, whether or not ther er
appears on the record of the decision;
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) that the decision was induced or affectgdraud or by actual
bias;

(g) that there was no evidence or other mdtéoigustify the
making of the decision.

(2)  The following are not grounds upon which anleagion may be
made under subsection (1):

(@) that a breach of the rules of natural justbmeurred in
connection with the making of the decision;

(b) that the decision involved an exercise of aeothat is so
unreasonable that no reasonable person could have s
exercised the power.

(3) The reference in paragraph (1)(d) to an imprepercise of a power
Is to be construed as being a reference to:

(@) an exercise of a power for a purpose other éhaurpose for
which the power is conferred; and

(b)  an exercise of a personal discretionary patdne direction
or behest of another person; and

(c) anexercise of a discretionary power in acancg with a rule
or policy without regard to the merits of the peautar case;

but not as including a reference to:

(d) taking an irrelevant consideration into acdaarihe exercise
of a power; or

(e) failing to take a relevant consideration intc@unt in the
exercise of a power; or

) an exercise of a discretionary power in bathfaor

(@) any other exercise of the power in such a thay represents
an abuse of the power that is not covered by paphagr(a) to

(c).

(4) The ground specified in paragraph (1)(g) istodbe taken to have
been made out unless:

(@) the person who made the decision was requoyethw to
reach that decision only if a particular matter wsiablished,
and there was no evidence or other material (imetuthcts
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of which the person was entitled to take noticepfrwhich
the person could reasonably be satisfied that thigemwas
established; or

(b)  the person who made the decision based thsiole®n the
existence of a particular fact, and that fact chtexist."

197 The application for review in the Federal Courtsweeard by Finn J who
gaveex temporeaeasons for allowing the respondent's applicatind ordering
that the matter be remitted to the Tribunal foitHar consideration according to
law. The ground upon which the respondent succk@&des added during the
hearing, and was, that the Tribunal, in failing ke a finding about the
occurrence of an attack both on the husband an@ipen which she had enlarged
to include herself as a victim of it in oral evidento the Tribunal) had failed to
make a finding on a material question of fact apired by s 430(1) of the Act
which provides as follows:

"Where the Tribunal makes its decision on a revidw, Tribunal must
prepare a written statement that:

(@) sets out the decision of the Tribunal on theesg; and
(b)  sets out the reasons for the decision; and
(c) sets out the findings on any material questmfrfact; and

(d) refers to the evidence or any other materiavbith the findings of
fact were based."

198 With respect to the Tribunal's reasons, Finn d gas:

"It is in my view important to appreciate the sigrance of this
matter. It is the first of the matters relied uporher initial statement. It
relates to the break-up of her own family unit amdhe departure of the
person under whose protection she would ordind@@yand it occurs at a
time relatively close to one of the other two oc@as on which a personal
attack has been made upon her. It can properbaioe in my view, to be a
matter that was central to the events relied uppnthe applicant as
grounding her fear of persecution.”

199 It was his Honour's opinion that in not making iading about the
occurrence of the assault upon the respondenttseahdsand the respondent, the
Tribunal had failed to observe the procedures reduby s 430(1)(c) of the Act,
being procedures in connexion with the making efdacision within the meaning
of s 476(1)(a).

200 His Honour summarised his conclusion in this peapl:
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“[B]earing in mind the apparent centrality of thitaak upon the house to
the events relied upon as founding the well-founided of persecution, it

seems to me inevitable that | must conclude treasthtement of reasons of
the Tribunal is deficient in its failure to addréss matter."

An appeal® by the appellant to the Full Court of the FedeCalurt
(Heerey, Merkel and Goldberg JJ) was unanimousynidised. In doing so the
Full Court rejected the appellant's arguments, iwkwere repeated in this Court,
that failure to comply with s 430(1) did not cohnsiit a failure to observe
procedures required by the Act within the meaniing476(1)(a); or, alternatively,
that the primary judge erred in holding that in pinesent case there was a failure to
set out the findings on any material questionsaof.f

Their Honours regarded themselves as bound tdn réecconclusion that
they did. They said’:

"A uniform line of Full Court authority is concliy® against the
Minister's argumentMuralidharan v Minister for Immigration and Ethnic
Affairs'’'; Paramananthan v Minister for Immigration and Mailtitural
Affairs'’?; Logenthiran v Minister for Immigration and Multitural
Affairs'®; Hughes v Minister for Immigration and Multiculturaffairs*™;
Perampalam v Minister for Immigration and Multicudal Affairs™;
Sellamuthu v Minister for Immigration and Multioulal Affairs'®; V v
Minister for Immigration and Multicultural Affair€’; Thevendram v
Minister for Immigration and Multicultural Affair$’; Borsa v Minister for

169 (1999) 95 FCR 506.

170 (1999) 95 FCR 506 at 510.

171 (1996) 62 FCR 402 at 413-416.

172 (1998) 94 FCR 28 at 31, 35-36, 42, 53, 70.
173 [1998] FCA 1691.

174 (1999) 86 FCR 567.

175 (1999) 84 FCR 274.

176 (1999) 90 FCR 287.

177 (1999) 92 FCR 355.

178 [1999] FCA 182.
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Immigration and Multicultural Affairg®; Addo v Minister for Immigration
and Multicultural Affairs®®. Counsel for the Minister did not argue that
these authorities were distinguishable."

The appeal to this Court

Despite what their Honours in the Full Court gaithis case, opinion in the
Federal Court with respect to the meaning and egjpbn of ss 430 and 476 has
not been unanimous. IXu v Minister for Immigration and Multicultural
Affairs'®, Whitlam and Gyles JJ expressed a contrary viewatbof the Full Court
here. They held that a failure to comply with § 48the Act did not give rise to a
ground of review under s 476(1)(a). Their Honduekl that the decisions of the
Federal Court (including decisions of the Full Gpwhich have proceeded upon a
different basis were wrong and should not be folid#. They referred to the
judgment of the Full Court in this case and decline follow it. The other
member of the Court iXu, R D Nicholson J, decided the case on a basidttiat
not require him to reach any conclusion on the enatt contention here.

On 30 June 2000, a Full Court of the Federal Coaristituted by five
judges gave judgment iNlinister for Immigration and Multicultural Affairy
Singhi®. The Court (Black CJ, Sundberg, Katz and HelyKigfel J dissenting)
decided that a breach of s 430(1) was a failu@bs®erve a procedure required to
be observed in connexion with the making of thagiec within the meaning of s
476(1)(a) although no breach of s 430(1) had oecurmn that case. Kiefel J
delivered a strong dissenting opinion preferring tiajority opinion inKu. With
respect to those decisions of the Federal Couttwkee relied upon by the Full
Court her Honour satt:

"By that process the Court became involved in idf@ng what was

relevant or material to the questions posed foiTtiigunal in a given case.
Although it was explained, from time to time, tiia¢ Court was saying no
more than that the reasons were deficient becatigeecomission, the
inescapable conclusion was that they were holdmegTiribunal to have

179 [1999] FCA 348 at [26], [27].
180 [1999] FCA 940.

181 (1999) 95 FCR 425.

182 (1999) 95 FCR 425 at 432.
183 (2000) 98 FCR 4609.

184 (2000) 98 FCR 469 at 491.
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been obliged to take a matter into account ina&soning process, as the
majority in Xu points out."

205 In my opinion the reasoning and conclusions oftl&m and Gyles JJ iXu
and Kiefel J inSinghare correct. But before going to the former okthd would
refer to some other matters.

206 Sections 430 and 476 of the Act need to be platedntext. The first
decision in this case was made under s 66 of the Section 65 sets out the
criteria for a decision by the Minister with resptcthe grant of a visa. Section 66
sets out the obligations owed by the Minister toagplicant in notifying the
applicant of a decision to grant or to refuse aapplication. Sub-section (2) of
the latter section makes detailed provision for whast be communicated to an
applicant if his or her application is refused:

“Notification of a decision to refuse an applicatior a visa must:

(a) if the grant of the visa was refused becauseattplicant did not
satisfy a criterion for the visa — specify thaterion; and

(b) if the grant of the visa was refused becays®waision of this Act or
the regulations prevented the grant of the visapecify that
provision; and

(c) unless subsection (3) applies to the applioatio give written
reasons (other than non-disclosable informationy Wie criterion
was not satisfied or the provision prevented tlaagof the visa; and

(d) if the applicant has a right to have the deciseviewed under Part 5
or 7 or section 500 — state:

0] that the decision can be reviewed; and

(i)  the time in which the application for reviemvay be made;
and

(i) who can apply for the review; and
(iv)  where the application for review can be made.
207 In reviewing a decision made under s 65 the Tabumay, pursuant to

s 415(1), exercise all of the powers and discrstioonferred upon the original
decision-maker.
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Division 4 of Pt 7 of the Act is concerned witlretbonduct of the review
and refers, among other things, to a review "on ghpers*®, the calling of
witnesse¥® and the reception of evidert®e in other words, to the manner of
conduct of proceedings in the Tribunal, that isay, its procedures.

| turn now to a consideration of the necessaryartrof a decision of the
Tribunal. In conventional legal proceedings a amynudge is obliged to state his
or her findings and reasons for judgment in ordeat there may be a proper
understanding of the basis upon which the decidepend$?. Not only are the
parties to litigation entitled to that in orders@atisfy themselves that there has been
a conscientious consideration of their case, laat,ahey should have it so that an
appeal court can satisfy itself as to the corressroe otherwise of the decision at
first instance. IrPettitt v Dunkley®, Asprey JA said that a failure to state the
relevant findings and reasons constitutes an efriaw.

Pettitt was most recently considered by this Court (Gleesd, McHugh,
Gummow, Kirby and Callinan JJ) Fleming v The Queéti:

"It was held inPettitt v Dunkleythat the failure of the trial judge, sitting
without a jury, to give reasons for his decisiondema impossible for the

Court of Appeal to determine whether or not thedicgrwas based on an
error of law, and this had the consequence thataih&e to give reasons
itself constituted an error of I&W. In Public Service Board of NSW v
Osmond®, Gibbs CJ said that the decisionRettitt v Dunkleythat the

failure to give reasons was an error in law mayehlanoken new ground'.
Even if that be so, and we should not be takercesdang to the view that

185 Section 424 (since repealed and substitutedligyation Legislation Amendment
Act (No 1)1998 (Cth)).

186 Section 426.
187 Sections 427 and 428.
188 Pettitt v Dunkley1971] 1 NSWLR 376 at 382 per Asprey JA.

189 [1971] 1 NSWLR 376 at 382; see also at 384-386 Mahoney JA, 388 per
Moffitt JA.

190 (1998) 197 CLR 250 at 260 [22].
191 [1971] 1 NSWLR 376 at 381-382, 385, 388.

192 (1986) 159 CLR 656 at 666.
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new ground was broken Pettitt v Dunkleythe reasoning of the Court of
Appeal ... should be accepted.”

It seems to me, with respect, that the opiniorhef@ourt of Appeal of New South
Wales inPettitt as to the characterization of the omission (avaht reasons) as
an error of law is a correct one. The passage Fe@mingthat | have quoted is not
to any different effect. Indeed, it is an approvéhether it was a new proposition
or not as suggested by Gibbs CJ.

Let me assume at this point, however, that theomag of the Tribunal is
defective because of an omission of a finding as tact claimed to be material,
the asserted attack upon the respondent and hiearmlis Let me also assume that
the omission made it difficult, or indeed even irsgpible for a reviewing court to
satisfy itself that the Tribunal had considered thatter. If those assumptions be
correct, the Tribunal's decision may arguably havelved an error of law of the
kind to which Asprey JA referred. But as the A@kms clear, not all errors of law
are reviewable by the Federal Court under s 4T€avie aside for present purposes
s 476(1)(a). Section 476(1)(b) makes referencantaunauthorised exercise of
jurisdiction, s 476(1)(c) to a decision not auteed under the Act, s 476(1)(d) to
an improper exercise of power, s 476(1)(f) to adrdent or biased decision, and s
476(1)(g) to an absence of evidence or other naterijustify the making of the
decision. Any assumed error of law in this caseds one of these. Section
476(1)(e) is expressly concerned with errors of baw of legal interpretation, or
application of the law only, neither of which iepent here.

| returnto s 476(1)(a). In ordinary language, taking of a factual finding
would not readily answer a description of complyimgth a procedural
requirement. Finding a fact is part of the proadsgaching a decision. It is more
than, and different from, complying with a procealuequirement. That is how s
476(1)(a) in my opinion should be read. So refachay be capable of operating
with respect to, for example, the procedural rezragnts required by s 66 and Div
4 of Pt 7 of the Act but not to the exposure of thasoning process by which a
conclusion is reached.

The "error of law" which | have, for present puspse assumed, is not an
error of law of the kind which s 476(1)(e) or arijer paragraph of the sub-section
identifies. Nor is it a failure to comply with aqzedural requirement of the kind
contemplated by s 476(1)(a). These matters, takidrthe exclusion, as a ground
of review by s 476(3)(e) of a failure to take imttcount a relevant consideration,
and the distinction which will ordinarily, and doesist here, between an error of
law and the non-observance of a procedural reqeineénprovide a firm basis for
holding that a failure to find a material fact does give rise to a ground of review
under the Act. And there is no reason to read dtwenwords "a relevant
consideration". Those words are, on their facegevanough to include a material
fact.



214

215

216

Callinan J
71.

Take a different situation, one in which a tribuhas failed to make
material findings to the extent that a review, ewkthe restricted kind for which s
476(1) makes provision, is simply not possiblect&a "decision” may not be able
to be regarded as a decision in any real and pehcense. A court would be
entitled to take the view that the decision-makas n truth refused to make a
decision. There will be, in such a case, a remadg, that is the one for which
s 481(2)(a) makes provision:

"(2) On an application for a review in respecteofailure to make a
judicially-reviewable decisignor in respect of a failure to make a
decision within the period within which the deciswas required to
be made, the Federal Court may make any or ah@fféllowing
orders:

(@) an order directing the making of the decisio@mphasis
added)

"Material” may mean something different from "nesary" or "essential".
Whether "material" does have a different meaningedes in part upon its
context. A particular fact may assist, togethehwther facts, a decision-maker to
reach a decision. The decision might still, in¢ireumstances have been reached
absent one or more material facts which the datisiaker has relied on for the
decision, or referred to in the reasons for it.t 8uto whether or not certain facts
are material, the extent to which they are or atamaterial will depend upon how
much weight the decision-maker thinks should begdaupon them. Weight will
frequently be inextricably tied up with materialitpifferent factual matters will
often have a different significance for differergople. | would not regard the
matter that Finn J and the Full Court thought makéor the purposes of s 430 of
the Act to be so. Nor would | have thought it orbaterial in the sense that it was
a necessary or substantial matter of fact withohickv the conclusion of the
Tribunal could not have been reached.

In Xu, Whitlam and Gyles JJ said this

"As is apparent from the reasons of R D Nichol3othe contrast
between (c) and (d) is fundamental to a proper rataeding of s 430.
Materiality arises in various contexts. In thiswtaxt, the language of that
contrast immediately calls up: ... the differencegtween the factum
probandum (the ultimate fact in issue) and factabantia (the facts
adduced to prove or disprove that ultimate faé¢tillagar J inHayes v
Commissioner of Taxation (CtH}; Bowen CJ and Fox J irSean

193 (1999) 95 FCR 425 at 437-438.

194 (1956) 96 CLR 47 at 51.
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Investments v MacKell&P.) See also the use of the phrase 'ultimate facts'
by Stephen J ilKentucky Fried Chicken Pty Ltd v Gantidfs The same
contrast is reflected in the rules of pleading,ewample, O 11 r 2(a) of the
Federal Court Rule4979 (Cth) which distinguish between material $act
which are to be pleaded, and the evidence by wthicke facts are to be
proved, which is not to be pleaded. Material feants those which are
necessary to constitute a cause of action or gréamcelief. Gummow J
has referred to the same distinction in more thenstatutory context — see
Grace Brothers Pty Ltd v Magistrates, Local CowtdNSW’ andWiest v
Director of Public Prosecution®. The judgment of the Court #oeller v
Federal Republic of Germafiyis to the same effect.

Applying that analysis to the present section waiggest that (c)
refers to those findings of fact which are necessathe decision, and, in
that sense, ultimate facts, and (d) refers towlath proves the necessary
ultimate fact. That analysis is confirmed, andour opinion, required
when it is recognised that s 430 relates to adinatige decisions made on
the merits pursuant to a statute. Materiality #86 must be materiality to
the decision to which it applies. In other wordsateriality as it is
understood in administrative law. A statute mapregsly or impliedly
contain conditions which must either exist in factas to which the
decision-maker must be satisfied before makingdengsion. A statutory
provision may expressly or impliedly oblige the dean-maker to take
certain facts into account when making the decijsion prohibit the
decision-maker from taking certain facts into actowhen making the
decision. These facts may either have to objdgtierist or may depend
upon the satisfaction of the decision-maker. Wherstatute does not
expressly or impliedly constrain the decision-maklee decision-maker is
the sole judge of materiality and there can beutlicjal review of that
question, no matter how wrong or illogical the demm-maker is seen to be
by a judge. In those circumstances, a fact is maht@nly if the
decision-maker considers it so.

The consequence of this reasoning is that it ileqmpossible to
upset a decision because a decision-maker doéak®ointo account a fact

195 (1982) 42 ALR 676 at 682.
196 (1979) 140 CLR 675 at 685.
197 (1988) 84 ALR 492 at 505.
198 (1988) 23 FCR 472 at 519.

199 (1989) 23 FCR 282 at 294.
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which an applicant proposes as material, but wisictot made material by
the Act. That being so, it would be truly anomalda conclude that a
material fact has been omitted from a statememeéa$ons where the Act
does not make the fact material. The only conctusipen from such an
omission is that the decision-maker did not cormrside fact material. If a
judge makes an assessment that an absent fadieigahatherwise than by
holding that the Act requires the fact to be coased, then that plainly
involves a merits review which the High Court haamphatically said

should not happen.

Furthermore, it is not permissible to elevate éhdacts and
circumstances which are relevant to a materialttachateriality, as to do
so would obliterate the distinction between (c) &hdn s 430(1).

On this view, what should happen is those factschvithe Act
requires to be decided, and perhaps those facthvitie Tribunal decides
are material in the area committed to its discretghould be identified in
the written statement and found, one way or theemtlvith reasons
provided under (b) referring to evidence and othaterial under (d).

As we have said, if there is a failure in the tentstatement to deal
with what might be described as a mandatory faen) & deficiency may be
found. No such deficiency can be found on anyrabiasis. To do so is to
intrude into the decision, rather than supervisamg@nce with s 430."

| agree with their Honours' analysis and concluséconclusion which is,
in my opinion strengthened by the statutory indae pointing in that direction
and to which | have earlier referred. Finn J dreRull Court thought the assault
upon the husband was a material fact. The eatéersion-maker, the Tribunal,
did not. That may be taken to be so because tieidal did not regard it as
necessary to make a finding on it. It could hatthye been overlooked because
the Tribunal had earlier made an express referenite The Tribunal was entitled
neither to regard it, nor treat it as materialtsodecision. That was a position that
was open to the Tribunal, and, even if a reviewenarailable on such a ground,
the Federal Court as the reviewing court wouldhreote been justified in merely
substituting its own opinion as to its materiality that of the Tribunal. The
important matters for the Tribunal were that tregomndent's attacks were made by
members of the same clan as those who assistedfteewards, and that the
respondent's Abaskul clan was not targeted in ttecks by members of the
Hawiye clan: therefore the attacks were not ricrabtivated. Hence the fact of
the attack upon the husband was not a material d&acbnclusion with which |
would agree.

| should make it clear, however, that the concinghat | have reached
depends in part at least upon the statutory comtewthich s 430 is found, and
certainly does not foreclose debate about s 23Be#cts Interpretation Act901
(Cth) and similar provisions in other statutes.
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| would mention one other matter. Minister for Immigration and
Multicultural Affairs v Ibrahini®, this Court warned against the distractions (from
the task of applying the Convention) of applying, donditions which were
accepted in that case as existing in Somalia ttrendescription of civil war.
Similar sorts of conditions were described in #ase, similarly loosely, as civil
war. Whether in these circumstances conditiona oivil war exist, or whether
persons caught up in those circumstances are @pabthat account of being
regarded as being persecuted on grounds of racéengyestionable. However, it
IS unnecessary to say any more about these mattemise | am satisfied there
was no failure, for the reasons | have stated,aqpdlying also the tests proposed
by Whitlam and Gyles JJ Xu, and Kiefel J irSingh which | would adopt, to find
a material fact.

| would therefore allow the appeal by the Minister

The reasons | have given also mean that the apiplic for prerogative
relief should be refused. There is no basis upoicmthat relief could be granted.
The Tribunal made no errors of law whether on #uefof the record or otherwise,
it did not fail in any way to accord natural justito the respondent, and there was
no failure to exercise the jurisdiction conferrgubn it. It may be that a failure to
give reasons sufficient to allow a court to desmdesther the decision is judicially
reviewable, or the giving of manifestly deficiemiasons in other respects might
provide a ground for prerogative relief just amight ground relief under s 481(2)
of the Act but it is unnecessary to state any aaed opinion on this.

Orders

| would allow the Minister's appeal and dismiss itaspondent's application
for prerogative relief.

Consistent with the conditions upon which spelgale to appeal to this
Court was granted, | would not disturb any ordeydcacosts which have been
made in the courts below and | would order thatMiv@ster pays the respondent'’s
costs of the appeal.

ISRAELIAN

200 (2000) 74 ALJR 1556 at 1583-1584 [144]-[147] garmmow J; 175 ALR 585 at
623-624. See also 74 ALJR 1556 at 1596-1597 [P2&} per Hayne J, 1598-1599
[214], 1600 [219], 1600-1601 [224]-[228] per CadimJ; 175 ALR 585 at 641-642,
644, 646, 647-648.
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This case raises the same questions as ar¥sesurfas to the meaning and
application of ss 430 and 476 of tlkegration Act1958 (Cth) ("the Act").

Case history

Mr Israelian came to Australia from Armenia on &&mber 1992. He
made application for a protection visa to the Depant of Immigration and
Multicultural Affairs on 29 October 1993. The ajgpkion was refused on 6 May
1994. The decision to refuse him the visa sougid affirmed by the Refugee
Review Tribunal ("the Tribunal”) on 23 March 1995.

The respondent told the Tribunal that he had lmadled up for military
service in January 1993 while he was out of thenttgu He said that, because of
his absence from his country at the time of hiswaJ he would be treated on his
return as a deserter and forced to serve in thigamyilat the front line. Another
reason why that would be his fate, was that he avasctive supporter of the
Communist party in Armenia. He said the positioould be different if he had
formally migrated from Armenia, instead of failitmreturn to his country of birth.

Armenia has been in conflict with Azerbaijan ovére area of
Nagorno-Karabakh. The respondent is not opposell wears but has a particular
objection to that conflict. It was, he said, al&tvar. There is no resolution in
sight to it unless the ethnic Armenians withdraanir Nagorno-Karabakh and
relocate to Armenia. The respondent is unwilliadigght former comrades who
had served with him in what was formerly the SovAemy, in which he has
already served. As a conscript he would, he dasdsent to the front and he
certainly does not want to be killed in a pointless. He claimed that the war has
been condemned by the international community. Aexts opposed to a war that
resorts to ethnic cleansing, which he allegesdhéesto be.

The Tribunal concluded that the respondent’'s daimat there was a real
chance that he would be persecuted upon his réturmenia, for a reason
relevant to the Convention relating to the StafuRefugees of 28 July 1951 (“the
Convention"), could not be sustained.

The respondent sought review of the Tribunal'ssi@t by the Federal
Court of Australia. His application was heard byRNicholson J. His Honour
said that it was arguable that deserters or draftiers might be regarded as a
particular social group. He was of the opiniont thdactual finding whether that
was so or not, should have been made by the Tribiwb@mbership of that group,
if it were a social group within the meaning of benvention, might give rise to a
well-founded fear of persecution. It followed, kisnour held, that there had been
a failure to make a finding as to a material facteqquired by s 430 of the Act.

According to his Honour that was not, however, eéhéy material fact in
respect of which a finding should have been matis.Honour said that there was
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evidence before the Tribunal of a German pressrtepat the United Nations
High Commissioner for Refugees had issued an dodre effect that Armenian
draft resisters should be given refugee statysidfHonour said, that be factually
correct, it might amount to a condemnation by titernational community of the
military actions in Nagorno-Karabakh as being camntrto basic rules of human
conduct, and hence in this particular case thesbumeént for desertion or draft
evasion could amount to persecution of the respuratkea member of a particular
social group. In the result his Honour allowed #pplication for review, and
ordered that the Tribunal's decisions be set asidehat the matter be remitted to
the Tribunal to determine whether the respondetiighaell-founded fear of being
persecuted by reason of membership of a partisoleial group.

The appellant appealed to the Full Court of thdefal Court® (Einfeld
and North JJ, Emmett J dissenting). In that Cadlet,majority took the view that
the Tribunal dealt only with the respondent's felapersecution by reason of his
membership of a social group consisting of congimean objectors and failed to
consider whether he feared persecution by reastimsahembership of a social
group comprising deserters and draft evaders berdf them. The Full Court
said that references to the respondent's claimergiy, the holding by the
Tribunal that these were not Convention related, that any punishment would
not be motivated by Convention reasons were forimalaly, and did not grapple
with the respondent's arguments on the basis af.th&s inYusufthe Full Court
held that there had been a failure to comply wi#B88(1)(c) of the Act. Their
Honours in the majority also held that here thex@ Iheen a failure to comply with
s 430(1)(b) and (d) which require the Tribunal pexgively, to set out its reasons
for a decision, and to refer to the evidence, or @tmer material on which the
findings of fact are based. As in the cas&'v$uf the Full Court held that those
failures gave rise to a right of review under s(@J@&) of the Act. The appellant's
appeal was accordingly dismissed.

The appeal to this Court

The appellant appeals to this Court on the grotimaisthe Full Court erred
by:

(@) affirming R D Nicholson J's judgment allowinigetrespondent's
application for review of the decision of the Tnial, and

(b)  finding that a failure of the Tribunal to compplith s 430(1)(b), (c)
and (d) of the Act was a failure to observe proceslvequired by the
Act to be observed in connexion with the makinghef decision and
hence gave rise to a right of review under s 478j1f the Act; and

201 [1999] FCA 649.
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(c) holding that there was a failure by the Tribluteacomply with
s 430(1)(b), (c) and (d) of the Act.

The respondent sought prerogative relief pursuants 75 of the
Constitution in the event that the appellant's appere to succeed.

What | have said in relation to the appellantjseabinY usufwith respect to
ss 430(1)(c) and 476 of the Act applies with edoate to this case. Simply
because the Tribunal did not expand at length @hloof the claims made by the
respondent does not mean that the Tribunal wageaiblor failed to make factual
findings in respect of them. The Tribunal fullypapciated that the respondent
was making a number of claims and expressly hedd tlone of his claims
provided reason, within the meaning of the Conwento regard him as having a
well-founded fear of persecution. Neither in trenge in which the phrase
"material questions of fact" as used in the Acs #30(1)(c) is to be understood,
nor in the sense in which a question of fact isg@onventionally understood apart
from statute, did the Tribunal fail to make a relevfinding, or act in such a way
as to entitle the Federal Court to review the Tmddls decision pursuantto s 476 of
the Act.

However, additional errors were held by the Fudu@ to have been made
by the Tribunal, being failures to set out readonghe decision, and to refer to the
evidence upon which the findings of fact were basé&te failure to set out the
reasons is said to be a failure to provide a re&sothe rejection of an important
argument by the respondent, that deserters and elvatlers were capable of
constituting a social group within the meaning leé Convention. But that is,
really, just another way of saying that the Tribuiadled to set out findings on a
material question of fact, a view which, in my dpm is unsustainable for the
reasons | have stated. But in any event "reasmrfié decision” as referred to in
s 430(1)(b) do not mean reasons in detail witheesfp each and every argument
advanced by an applicant. "Reasons" mean reasbysh& Tribunal considers
that the application should be dismissed. Andosg las the reasons given are
sufficient for that purpose, the requirements 486 are satisfied. Nor was there
any failure to refer to the evidence or any othatarmal upon which the decision
was based. There was no basis upon which the fallsureasons could be
properly characterized as formulaic. The reasoaeevadequate in all respects.
But in any event, a failure to give reasons, aefer to some evidence or material
upon which the decision is based, would not gige to a right of review under s
476(1)(a) any more than a failure to make a findinga material question of fact
would. These, in short, are not failures to obsgmocedures required by the Act.

A tribunal such as the Refugee Review Tribunalas obliged to pursue
every snippet of information which comes to itseation. It is certainly not
obliged to follow up a second hand reference teeermpress report of a purported
statement of an official, however senior, of thetethNations. There was no need
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for the Tribunal to refer to that piece of matedato pursue enquiries in respect of
it, as R D Nicholson J and the majority of the Fdlurt held it should. And, as
will appear, such a pursuit would, in any eventyehbeen an unrewarding one.

The reference to the press report was made imaaAWRights WatckVorld
Report published in 1995, in these terms:

"According to a report in the influential GermanilgaSueddeutsche
Zeitung the United Nations High Commissioner for Refugessied an
order by which Armenian draft resisters should ivergrefugee status.”

A reference to a report in a newspaper, neithaeficoed nor otherwise
verified, and not reproduced, either in the originain translation, and purporting
to say something itself neither reproduced norfagetj and claimed to have been
promulgated by one official only, no matter howisencould not be binding on
the Tribunal, assuming it did exist, and could aoswer the description of a
material question of fact.

While it may be accepted that the role of the &bhitNations High
Commissioner for Refugees is an important oneCivamissioner does not have
the authority to make "orders". He or she hasowep to define, or define finally,
the status of refugees. In short, no search, ritenfaow prolonged or exhaustive,
could have unearthed a relevant "order" of the Higimmissioner.

The preamble to the Convention refers to the Higimmissioner in this
way:

"NOTING that the United Nations High Commissiof@rRefugees
Is charged with the task of supervising internalaonventions providing
for the protection of refugees, and recognizingt thiae effective
co-ordination of measures taken to deal with thadbjem will depend upon
the co-operation of States with the High Commissitin

Article 35 in Ch VI of the Convention refers toetlobligations of the
subscribing countries to the Convention:

"1 The Contracting States undertake to co-operdtte thve Office of
the United Nations High Commissioner for Refugegsany other
agency of the United Nations which may succeeid ithe exercise
of its functions, and shall in particular facilgatits duty of
supervising the application of the provisions a$ tGonvention.

2 In order to enable the Office of the High Comnaiser or any other
agency of the United Nations which may succedd mtake reports
to the competent organs of the United Nations, Goatracting
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States undertake to provide them in the approprieten with
information and statistical data requested conaogrni

(@) the condition of refugees,
(b)  the implementation of this Convention, and

(c) laws, regulations and decrees which are,ay hereafter be,
in force relating to refugees.”

Article 1 of the Convention, which defines "refejedoes not purport to
confer upon the Commissioner any power or jurisoligtto declare or order, let
alone conclusively so, a particular group or clafgsersons to be refugees.

The Statute of the Office of the United NationglHiCommissioner for
Refugees, as adopted by resolution 428(V) of thetednNations General
Assembly on 14 December 1950, which establishedthee and status of the
United Nations High Commissioner for Refugees, mtes as follows in par 3:

"The High Commissioner shall follow policy direatis given him by the
General Assembly or the Economic and Social Cotincil

There is no reference in the Statute to "ordensd, i@ power is conferred on the
High Commissioner to make determinations bindingrugubscribing states.

The Tribunal found in substance that the respaorglebjections were that
he did not wish to risk his life for a purpose oflmenefit to ethnic Armenians and
he did not wish to spend further time in militagrace as he had already served
two years. The Tribunal held that, while it synips¢d with those beliefs, they
did not disclose a genuinely held conscientiousecigpn to the war over
Nagorno-Karabakh. The Tribunal placed emphasiherfiact that the respondent
did not express objections to killing other pedplevar situations, "subject to the
inference that they were not Armenians".

In his reasons for judgment, Emmett J (disseniim¢f)e Full Court saf¥:

"There may be an element of uncertainty in thgul@age adopted by
the primary judge in criticising the Tribunal foraving rejected the
Respondent's claim 'without coming to a view, i€auld'. It is not clear
whether his Honour was referring to the possibtligt the Tribunal ought
to have made further enquiries because its fadirfghand investigative
procedure was inadequate or whether his Honoursivagly saying that

202 [1999] FCA 649 at [32]-[36].
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the Tribunal should have come to a view on theshaisihe material before
it.

If the latter is the correct interpretation, itdigficult to see how the
Tribunal could have come to a view, on the matdxédibre it, that deserters
or draft evaders constitute a particular socialgroThat is to say, in so far
as they are persecuted by the harshness of pumshthat would be no
more than the application of a law of common agpien to them in respect
of their contravention of that law. In any evahgt would be a finding of
fact which would not be subject to review in theu@o

If the former is the true interpretation, howevas,the Respondent
contended, there was nothing to indicate what lofidnaterial might
possibly be available. The one straw in the wiras whe reference to the
German newspaper report that the United Nation& iEigmmissioner for
Refugees had indicated that Armenian draft resisggrould be given
refugee status. There was apparently nothing nmotlee material before
the Tribunal. The argument was that, if the Unit&dtions High
Commissioner for Refugees had expressed such g fuethver enquiries
were called for that may have elicited informatiwhich suggested that
deserters and draft evaders, in the context of Nagorno-Karabakh
conflict, were being treated in a differential manmsuch as would
constitute them a particular social group.

The difficulty with such an argument is that itnst clear what
further inquiries could or should have been madebyTribunal. There is
certainly no material before the Court to indioateat might possibly have
been ascertained by such an inquiry. On the nahteefore the Tribunal,
there is no basis for concluding that desertersdaafil evaders constitute a
particular social group. They are simply a patdcgroup of law breakers,
members of whom are punished, in the same wayl ashalr citizens, for
failing to comply with the requirements of the laWvArmenia.

In the absence of anything further before the dnd, and in the
absence of any indication as to what might have loé¢ained had further
enquiries been made, | do not see any basis ferfaming with the
determination of fact made by the Tribunal. Thédinal considered the
material before it and reached a conclusion, orbd®s of that material,
that deserters or draft evaders do not constituparsicular social group’
within the meaning of that expression in the Comoen In my opinion,
the learned primary judge erred in so far as he tigt there was material
before the Tribunal which would compel additionateiry as to whether
deserters or draft evaders could constitute aquéati social group.”

| would, with respect, adopt what his Honour saithose passages.
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The Tribunal did not fail to do what it was readrto do by s 430 of the
Act. And, even if it had, for the reasons thaaVé stated and those that | gave in
Yusuf such a failure would not be reviewable pursuanst476 of the Act.
Furthermore, both the Federal Court and the FulirCrell into error in the way in
which they criticised and rejected the decisiothef Tribunal for its omission of a
reference to an "order" of the United Nations Hgbmmissioner for Refugees
which, even if it had been made, could have noibondr conclusive effect.

Orders

| would allow the Minister's appeal and dismisstaspondent's application
for prerogative relief.

Consistent with the conditions upon which spelgalve to appeal to this
Court was granted, | would not disturb any ordeydcacosts which have been
made in the courts below and | would order thatMiv@ster pays the respondent'’s
costs of the appeal.



