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1. Introduction

On 6 June 2007, the European Commission issued@o®al for a Council Directive
(hereinafter “Commission proposaamending Directive 2003/109/E@oncerning the
status of third-country nationals who are long-teesidents in an EU Member State
(hereinafter “LTR Directive”) to extend its scope beneficiaries of international
protection. Article 3(2) of the LTR Directive insitcurrent form excludes refugees and
beneficiaries of subsidiary protection from its kqation.

On 23 April 2008, the European Parliament (heréemdEP”) adopted its position on the
proposal supporting the proposed extension of thR IDirective to beneficiaries of
international protection (hereinafter “EP resolntjo® Following discussions in the
Council, the Presidency of the Council noted durthg Justice and Home Affairs
Council meeting of 27-28 November 2008, “that # tielegations but one agreed on the
text of the Directive” and “concluded that, givdrat the unanimity required to adopt the
Directive could not be reached on that day, thetiations on this file should continud”.

In December 2008, the majority of the Council reamthagreement on proposed

! European Commissiofroposal for a Council Directive amending Directi2803/109/EC to extend its
scope to beneficiaries of international protectio€OM(2007) 298 final, 6 June 2007, at:
http://europa.eu/eur-lex/lex/LexUriServ/LexUriSeto?uri=COM:2007:0298:FIN:EN:PDF

2 European UnionCouncil Directive 2003/109/EC of 25 November 2008cerning the status of third-
country nationals who are long-term residentsPJ L16/44, 23 January 2004, at:
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amendments to the Commission proposal (hereingBeuncil position”)? this Council
position is the last publicly available text onstiproposal.

The entry into force of the Lisbon Treaty has clahglecision-making rules by
extending the co-decision procedure between then€band the European Parliament,
and the majority rule within the Council for instnents relating to legal migration
provided under Article 79 of the Treaty on the Rioring of the European Union
(hereinafter “TFEU”Y in line with the ordinary legislative proceduren la
Communication of December 2009 on the consequeoicise entry into force of the
Lisbon Treaty, the European Commission proposed that the legalsbaf the
Commission proposal on the LTR Directive be ameniedrticle 79 (2) (a) and (b)
TFEU.

Following this change, the Belgian Presidency ef Buropean Union has identified the
proposed amendment of the LTR Directive as onetofpiiorities® Discussions will
resume between the EP and the Council on the bi#ie last Council position.

2. UNHCR’s mandate regarding the LTR Directive

The proposal to extend the scope of the LTR Divectias direct consequences for
persons of concern to UNHCR. Paragraph 8 of UNHCR&ute confers responsibility
on UNHCR for supervising international conventidios the protection of refugeés,
whereas Article 35 of the 1951 Refugee Convenfiand Article Il of the 1967 Protocol
Relating to the Status of Refug&esblige State Parties to cooperate with UNHCR & th
exercise of its mandate, in particular facilitatitiNHCR’s duty of supervising the
application of the provisions of the 1951 Refugeen¥&ntion and 1967 Protocol.

® Council of the European UnioRroposal for a Council Directive amending Directi2é03/109/EC to
extend its scope to beneficiaries of internationptotection (hereinafter Council position)
2007/0112(CNS)16476/08, 2 December 2008, at:
http://reqister.consilium.europa.eu/pdf/en/08/s163476.en08.pdf

® European UnionConsolidated version of the Treaty on the Functignof the European Unigril3
December 2007, 2008/C 115/01, at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do20J:C:2008:115:0047:0199:EN:PDF

" European CommissiorCommunication from the Commission to the Europearligment and the
Council, Consequence of the entry into force ofTtteaty of Lisbon for ongoing interinstitutionaladgion-
making proceduresCOM(2009) 665 final/2, 11 December 2009, at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.da2G0OM:2009:0665:FIN:EN:PDF

8 Programme of the Belgian Presidency of the Eunopion, at:
http://www.eutrio.be/files/bveu/media/documentsffeonme EN.pdf

® UN General Assembl\Statute of the Office of the United Nations HighrBtssioner for Refugee$4
December 1950, A/RES/428(V), paragraph 8(a), at:
http://www.unhcr.org/refworld/docid/3ae6b3628.html

9 UN General AssemblyConvention Relating to the Status of Refug@@sluly 1951 (hereinafter “1951
Refugee Convention”), United Nations Treaty Seriéép. 2545, vol. 189, p. 137, at
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Convention, UNHCR has the “duty of supervising éipplication of the provisions of this Convention”.

™ UN General AssemblyProtocol Relating to the Status of Refuges January 1967 (hereinafter “1967
Protocol”), United Nations Treaty Series No. 87@dl, 606, p. 267, at:
http://www.unhcr.org/refworld/docid/3ae6b3ae4.html




UNHCR'’s supervisory responsibility extends to e&thMember State, all of whom are
States Parties to these instruments. UNHCR’s sigmgy responsibility is reflected in
European Union law, including pursuant to Artick (Z) of the TFEU? which stipulates
that a common policy on asylum, subsidiary protecand temporary protection must be
in accordance with the 1951 Convention. Its rolals® reaffirmed in Declaration 17 to
the Treaty of Amsterdam, which provides that “cdtadions shall be established with the
United Nations High Commissioner for Refugees (.n) matters relating to asylum
policy.”*® As such, UNHCR has a direct competence to adviembér States and EU
institutions in relation to EU legislative proposadffecting persons of concern, and
therefore a direct interest in the proposal for adigg the existing LTR Directive.

In February 2008, following the Commission propadsakextend the scope of the LTR
Directive to beneficiaries of international proteat UNHCR had welcomed the
proposal and made some initial observations (haftein“2008 Observations®f These
observations remain valid. However, in light of tGeuncil position which introduces
new amendments, UNHCR takes this opportunity teeraidditional observations and
concerns. UNHCR encourages Member States and ttap&an Parliament to address
these concerns during the negotiation process.

3. Scope of the LTR Directive

At the time of the adoption of the LTR Directive NHCR had advocated for the
inclusion of refugees who are long-term residentssi scope. This was not agreed at the
time. UNHCR thus welcomes the re-opening of disamsson the proposal to extend the
scope of the LTR Directive, and appreciates thepstpof the Council and European
Parliament for this proposed extension. If thispgmsal is adopted, a long-standing gap in
the legal framework of the first phase asylum DOikexs will be closed. In UNHCR’s
view there are two important reasons that speatawour of including refugees and
beneficiaries of subsidiary protection in the scopthe LTR Directive.

First, refugees and beneficiaries of subsidiarygmtoon, who reside lawfully in Member
States for many years, should be able to enjogastthe same rights under EU law as
other legally residing third-country nationals. Th851 Refugee Convention provides
that as a minimum “Contracting States accord tageés the same treatment as is
accorded to aliens generally’i.e. ensure that refugees receive the benefitdldaws
and policies which normally apply to aliens. Then@ention also specifically requires
that for more substantive rights, refugees areet@tanted “treatment as favourable as

12 0p. cit., Treaty on the Functioning of the Eurapéaion.

13 Treaty of Amsterdam amending the Treaty on Eurnpgaion, the Treaties establishing the European
Communities, 2 September 1993eclaration on Article 73k of the Treaty establighithe European
CommunityfOJ C 340, 10.11.1997] at:

http://eur-lex.europa.eu/LexUriServ/LexUriServ.dd2CELEX :11997D/AFI/DCL/17:EN:HTML

% UN High Commissioner for Refuged$NHCR Observations on the Commission Proposal f6oancil
Directive Amending Directive 2003/109/EC Establighia Long-Term Residence Status to Extend its
Scope to Beneficiaries of International Protectigrereinafter “2008 Observations”), 29 February &00
at: http://www.unhcr.org/refworld/docid/47cc017a2.html

15 0p. cit., 1951 Refugee Convention, Article 7 (1).




possible and, in any event, not less favourabla that accorded to aliens generaft§”,
“the most favourable treatment’ or “the same treatment as is accorded to nasbhl

The proposed amendment would therefore put an entig less favorable treatment
beneficiaries of international protection are fgcivith regards to residence rights in
comparison to other third country nationals. Thimeadment would also bring this
Directive in line with the principle of non discrination pursuant to Article 21 of the
Charter of Fundamental Rights of the European Unf{bereinafter “Charter on

Fundamental Rights™’

Second, if adopted, the proposed amendment woulstitate an important contribution
by EU Member States to the search for durable isoisiffor refugees and beneficiaries of
subsidiary protection statd$.The timely grant of a secure legal status anddessiy
rights is of utmost importance, as it will enab&nbficiaries of international protection to
focus on their future in the European Union and/iéok towards local integration in their
host communities. This aspect is also emphasizefriicle 34 of the 1951 Refugee
Convention, which calls on States to facilitate ihéegration and naturalization of
refugees, and could be applied analogously to MerStetes’ role in facilitating access
to LTR status. In addition, the proposed amendmenid inter alia enable refugees and
beneficiaries of subsidiary protection who are lbeign residents to take up residence in
a Member State other than that in which they wecegnized.

UNHCR particularly welcomes the inclusion of botefugees and beneficiaries of
subsidiary protection in the scope of the LTR Diingx This reflects the positive and
general trend proposed by the Commission to aligndards and rights for these two
groups?’ This approach recognizes that distinguishing betwebeneficiaries of
protection, and thereby between their rights adgyations, may not be justified in terms
of the individual's flight experience, protectioreadsor ability to participate in and
contribute to society. The circumstances that fqseeple to flee their countries are
complex and often of a composite nature. The eidansf the scope of the LTR
Directive to beneficiaries of subsidiary protectisnmportant, especially in light of the

16 Op. cit. 1951 Refugee Convention, Articles 13, 11,21, and 22.

7 Op. cit. 1951 Refugee Convention, Articles 15 aiid

18 Op. cit. 1951 Refugee Convention, Articles 14, difj 24.

19 European UnionCharter of Fundamental Rights of the European UnidrDecember 2000, Official
Journal of the European Communities, 18 December0020(2000/C 364/01), at:
http://www.europarl.europa.eu/charter/pdf/text_dh.p

20 Agenda for Protection Goal 5, Objective 4 and@omclusion No. 104 (LVI) — 2005 on local integratio
adopted by the Executive Committee of the UNHCRgRamme, letter (j) and (I).

2L European Commissiofroposal for a Directive of the European Parliameant of the Council on
minimum standards for the qualification and statfishird country nationals or stateless persons as
beneficiaries of international protection and thentent of the protection grantedl October

2009, COM(2009) 551 final; 2009/0164 (COD), at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.da2G§0OM:2009:0551:FIN:EN:PDfand European
CommissionProposal for a Directive of the European Parliamend of the Council on minimum
standards on procedures in Member States for gngreind withdrawing international protection (Regast
21 October 2009, COM(2009) 554 final; 2009/0165 Gavailable at:
http://www.unhcr.org/refworld/docid/4ae960022.html




fact that an ever-growing percentage of applicarts granted subsidiary protection,
rather than refugee status according to the 195W/&uion?

UNHCR welcomes the proposed inclusion of both esfagand beneficiaries of
subsidiary protection in the scope of the LTR [Dixex and the alignment of the
definition of international protection in Article #) with that provided in Council
Directive 2004/83/EC?

4. General safeguard clause

Article 78 (1) TFEU requires that the Common Eumpesylum Policy must be in
accordance with the 1951 Refugee Convention; #gsiirement also extends to Article
79 (2) (a) and (b) in the framework of this prodpsdnich has direct implications for the
situation of beneficiaries of international protent who derive their right to legal
residence from Article 78 TFEU.

In order to ensure compliance with obligations urield and international law, UNHCR
reiterates its recommendation to clearly stipuldi@ the LTR Directive should apply
without prejudice to the 1951 Refugee Conventioth tue principle ohon-refoulement

UNHCR recommends including in the body of the Diveaunder Article 3, or in Recital
7 of the Council position, a reference to the thett the Directive should apply without
prejudice to the 1951 Refugee Convention and thmeipte of non-refoulement.

5. Transfer of protection

The Commission proposes that the transfer of tepamsibility for the protection of a

refugee or beneficiary of subsidiary protectionnirone Member State to another is
specifically excluded from the scope of the Direeti(Recital 9). Legal obligations

covering the transfer of responsibility for the aion of refugees already exist for all
Member States under Paragraph 11 of the Scheduleetd951 Refugee Convention.
UNHCR therefore welcomes the Council proposal tdude a reference to Paragraph 11
of the Schedule to the 1951 Refugee Conventiontanithe European Agreement on
Transfer of Responsibility for Refuge®swhich has been signed by 15 EU Member

%2 European CommissioiGommunication from the Commission to the Europeartid?nent, the Council,
the European Economic and Social Committee andCthramittee of Regions, Policy Plan on Asylum. An
Integrated Approach to Protection Across the ,EL7 June 2008, COM(2008) 360, dittp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM: 2(RH0:FIN:EN:PDF

% Council of the European Unio@ouncil Directive 2004/83/EC of 29 April 2004 onnimium standards
for the qualification and status of third countrationals or stateless persons as refugees or asoper
who otherwise need international protection and ttentent of the protection grantethereinafter
“Qualification Directive”), OJ L 304/12, 30 Septear2004, at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.da2@J:1 :2004:304:0012:0023:EN:PDF.

% European Agreement on Transfer of ResponsibitityRefugees (adopted in Strasbourg on 16 October
1980, entry into force 1 December 1980), Council Bfirope Treaty Series No. 107, at:
http://conventions.coe.int/Treaty/en/Treaties/Hifd7.htm




State$®, in Article 3 of the Directive as recommended bWHCR in its 2008
Observations.

UNHCR also welcomes the Council’'s proposed amentknaiming at ensuring the
continuity of the protection status, including tHetailed “remark” mechanism on the
residence permit issued to beneficiaries of intional protection, and the obligation for
the Member State which granted international ptaiedo reply to queries from another
Member State about the status of the internatipnadection granted to a beneficiary
within a set period of tim&

UNHCR reiterates its view that a mechanism for tila@sfer of protection should be a
goal of the Common European Asylum Sysfémwhile this may not be possible yet
under the scope of this proposal, UNHCR welcomesBturopean Council’s call in the
Stockholm Programni@ for the European Commission to look into the pailises for
creating a framework for the transfer of protectioh beneficiaries of international
protection when exercising their acquired residengkts under EU law, in line with
Article 78 (a) of the TFEU?

In addition, this measure could contribute to allémg the particular pressures felt by
some Member States as a result of granting protectd significant numbers of
applicants, by providing international protectioenkficiaries with opportunities to take
up residence in other Member States, subject fiifugnt of relevant conditions.

UNHCR welcomes the Council proposal to include faremce to Paragraph 11 of the
Schedule to the 1951 Refugee Convention and tBulepean Agreement on Transfer|of
Responsibility for Refugees

In UNHCR’s view, there is a continuing need to elabe rules, including potentially i
the context of future measures providing for “umfiostatus” under Article 78 TFEU,
clarifying under which circumstances responsibilir a refugee or beneficiary of
subsidiary protection would be transferred to amstMember State. UNHCR therefare
calls on the European institutions to create ungerlaw a framework for the transfer of
international protection responsibilities from oNeember State to another

-

% Belgium, Czech Republic, Denmark, Finland, GermaByeece, Italy, Luxembourg, the Netherlands,
Poland, Portugal, Romania, Spain, Sweden, the diitegdom.

% Op. cit Council position, proposals in Article 8rpgraphs 5 and 6, Article 12 paragraph 3a, anidlArt
19a.

2" UNHCR, From Principles to Action: UNHCR’s Recomrdations to Spain for its European Union
Presidency January — June 2010, December 2009, at:
http://www.unhcr.se/Pdf/Spain%20Pres%20paper%20058822009. pdf

%8 Council of the European Uniofthe Stockholm Programme — An open and secure Ewsenéng and
protecting the citizenst: http://ec.europa.eu/justice_home/news/intro/doclkdiolm_program_en.pdf

29 0p. cit., Treaty on the Functioning of the Eurapé&hnion, Article 78 (a) states that the European
Parliament and the Council shall adopt “a unifotatis of asylum for nationals of third countriealig
throughout the Union.”




6. Possibility of expulsion of a beneficiary of irgrnational protection to a
country other than the Member State which granted mternational protection

UNHCR notes with grave concern that the Councilitpos includes proposals to insert
the possibility for a Member State to remove a ltergn resident, who is a beneficiary of
international protection, to a country other thdre tMember State which granted
international protectior’ or from the territory of the Uniot, under the conditions set
out in Article 21 (2) of the Qualification Direcv While recognizing the sovereign right
of States to expel foreign nationals, UNHCR is @ned that this provision may lead to
refoulemento a third country or open the possibility of aheefoulement

While the mention in the proposed amendments by Gbencil of derogation “in
accordance with its international obligatioffsor “without prejudice to Article 21 of
Directive 2004/83/EC* should exclude violations of the principle mén refoulement
pursuant to Article 33 of the 1951 Refugee Conwentnd other international human
rights obligations, UNHCR is concerned that thiegslmot provide sufficient safeguards
against the risk ofefoulement In legal terms, Member States have very different
interpretations of aparticularly serious crimé&** and some States are using a very broad
interpretation of crimes that can lead to expulskor example, some states consider any
acts punishable with four years of imprisonmentearntheir national law assérious
crimes leading to exclusion and exception to protecfimm refoulement

Likewise, while the principle ofion refoulemenhas to be respected by all Contracting
States to the 1951 Refugee Convention, the Memtae Svhich granted international
protection is the only country with guaranteed ascto the full information on the
asylum claim, and the considerations for grantimgrinational protection. This Member
State is therefore the country which should asabsther the expulsion of the refugee or
beneficiary of subsidiary protection pursuant totidde 21 (2) of the Qualification
Directive can be effected in accordance with thete® international obligations aron-
refoulement

In addition, Recital 9 of the Commission propogatafically excludes the transfer of
responsibility for protection from one Member Staieanother. The proposal to allow a
Member State to expel a long-term resident to antgwther than the Member State
which granted international protection, would pdrransfers which are in contravention
of this principle, as the Member State taking tkputsion decision would have to take
responsibility for the assessment of the applidgiif Article 21 (2) of the Qualification
Directive.

30 Op. cit. Council position, proposal for a new maeph 3c to Article 12.

3L Op. cit. Council position, proposal for a new aeph 3a to Article 22.

32 0p. cit. Council position, proposal for a new maeph 3c to Article 12.

33 Op. cit. Council position, proposal for a new maeph 3a to Article 22.

3 Op. cit. Qualification Directive, Article 14 (3b) on Revocation of, ending of or refusal to remefugee
status, and Article 21 (2) (b) on Protection frazfoulement.



Finally, the expulsion to the Member State whicanged international protection without
having to consider the applicability of Article Z2) of the Qualification Directive, is
faster, less costly and more efficient for the MemBtate which took the expulsion
decision.

UNHCR recalls in this context that in its first gas on the Commission proposal, the
European Parliament had specifically reinforced ginevision that a beneficiary of
international protection shouldnly be expelled to the Member State which granted
international protection, to ensure respect forheciple ofnon-refoulement

Likewise, in the case of withdrawal of residencenpg the Commission proposal clearly
stated that the provision on removal from the teryi of the Unionshall not applyto
beneficiaries of international protectiShUNHCR also notes that Article 22 (3) of the
LTR Directive provides for the consultation of tliest Member State in case of removal
of a third-country national from the territory dfet Union. However, such a safeguard is
missing from the proposed Council amendment reggrthie removal of beneficiaries of
international protection from the territory of tbi@ion >’

UNHCR strongly recommends that expulsion be pesthithder the proposal only to the
Member State which granted international protectias provided for in the proposal of
the Commission.

As a less preferable alternative, the Member Staden which removal is envisaged
should as a minimum and prior to the expulsiontdzpiired to request from the Member
State which granted protection, information to eeaib to assess whether the expulsjon
to a third country would contravene internationadfugee law and in particular the
principle of non-refoulement Where the Member State which granted internationa
protection raises such possibility, the person kbaly be removed to that Member State.
A time limit could be introduced for the Membert&tahich granted protection to reply
to the request.

7. Family unity in case of expulsion

UNHCR expresses its concern at the Council's pregowording for Article 12,
paragraph 3b specifying that, when expelling a it resident beneficiary of
international protection to the Member State wlgddinted protection, that Member State
shall readmit family members “provided the familyasvalready constituted in that
Member State®

% Op. cit. EP Resolution, amendment 7.

% Op. cit. Commission proposal, Article 1 (7).

37 0Op. cit. Council position, proposal for a new gaeph 3a to Article 22.
3 Op. cit. Council position, proposal for a new gaeph 3b to Article 12.



Though the Council proposal would apply in linewiirective 2003/86/EC on the right
to family reunificatiori® as provided under Article 16(5) of the LTR Direetf° UNHCR

is concerned that the Family Reunification Direetdoes not apply to beneficiaries of
subsidiary protection. The proposed amendment wthédefore introduce a distinction
in treatment between refugees and beneficiariesutfsidiary protection, and less
favourable treatment for beneficiaries of subsidiprotection. The proposed wording
may lead to family separation for beneficiaries soibsidiary protection contrary to
Article 7 of the Charter on Fundamental Rightand Article 8 of the European
Convention on Human RigHfson respect for private and family life, which biatl EU
Member States.

The European Court of Human Rights (hereinaftertHf') has, on a number of cases,
supported the prevention of family separation ia tontext of expulsioff In a recent
judgment, the ECtHR ruled that, in the contextasfd expulsion procedures and where
the family life cannot be carried out elsewherejmaning a geographical separation
between family members constitutes a violatiorheftight to family life under Article 8
ECHR* In UNHCR'’s view, respect for family unity in suoteses should not be
conditional on the family having been establishethe first Member State.

In line with the Commission proposal and in order grotect the family life of all
beneficiaries of international protection, UNHCRcoenmends that the Member State
which granted international protection and to whitle long-term resident could be
expelled, admit the family members without fornesit

39 Council of the European Unioouncil Directive 2003/86/EC of 22 September 2083te Right to
Family Reunificatior{hereinafter “Family Reunification Directive), @ber 2003, 2003/86/EC, at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.da2@J:1 :2003:251:0012:0018:EN:PDF

“0 Article 16(5) of the LTR Directive states that,Here the family was not already constituted infirss
Member State, Directive 2003/86/EC shall apply”.

“1 Op. cit. Charter on Fundamental Rights.

2 Council of Europe,European Convention for the Protection of HumanhRigand Fundamental
Freedoms (hereinafter ECHR) November 1950, ETS 5, at:
http://www.unhcr.org/refworld/docid/3ae6b3b04.html

3 European Court of Human Rights, Berrebah v. Thth&tands, Application No. 10730/84, judgment of
21 June 1988, alittp://www.legislationline.org/topics/organisatiditbpic/10/subtopic/39

*4 European Court of Human Rights, Agraw v. SwitzedlaApplication No. 3295/06 judgment of 29 July
2010, at:
http://cmiskp.echr.coe.int/tkp197/view.asp?item=b&pl=hbkm&action=html&highlight=3295/06%20%
7C%203295/06&sessionid=57703518&skin=hudocam Mengesha Kimfe v. Switzerland , Application
No. 24404/05, judgement of 29 July 2010, at:
http://cmiskp.echr.coe.int/tkp197/view.asp?item=b&pl=hbkm&action=html&highlight=24404/05%20
%7C%2024404/05&sessionid=57703365&skin=hudoc-en




8. Calculation of the duration of legal residencedr beneficiaries of international
protection

UNHCR notes with concern the compromise reachethbyCouncil proposing that “at
least half of the period” between the asylum apiocn and the date on which status is
granted will be taken into account, when calcutatihe five year period of legal
residence required to obtain the LTR status.

Recital 6 of the LTR Directive states that “[tjheim criterion for acquiring the status of
long-term resident should be the duration of rasidein a Member State. Residence
should be both legal and continuous in order tansti@at the person has put down roots
in a country”. As such, in deciding whether a benafy of international protection
meets the residence duration requirement, the @irgsue is the legal and continuous
residence. While awaiting a decision on their cléminternational protection, asylum
seekers fulfill the “legal and continuous” residerariteria. This is acknowledged by the
Council in its proposal to take into account pdutihis period.

UNHCR is concerned that the Council proposal toydake into account half of this
period introduces less favourable treatment forebelaries of international protection,
which would be contrary to the principle of nondatimination set out in Article 21 of the
Charter on Fundamental Rigftsind Article 3 of the 1951 Refugee Conventfofrair
treatment of beneficiaries of international praotatiwould require that the full length of
the asylum application be taken into account indhleulation of the five years of legal
residence. The European Parliament had also s@gpstich an approach in its initial
resolution’” UNHCR adds that pursuant to the Commission’s bati proposals to
align the rights of refugees and beneficiariesutisgdiary protection, fair treatment in the
calculation of the duration of legal and continusesidence should be extended to all
beneficiaries of international protection, and m&tidction should be introduced between
refugees and beneficiaries of subsidiary protecfidrough Member States tend to grant
subsidiary protection to a growing number of appiis, the reasons why beneficiaries of
subsidiary protection are forced to flee may bese®us as those of refugees, and their
stay may be as long as that of refugees. The @dicnlof the duration of legal residence
should therefore be the same for all.

Additional uncertainties are raised with the memtd “at leasthalf of the period”, which
may give rise to varying practice between Membeaxtest and may further delay the
integration prospects of the applicant.

UNHCR urges the Council and the European Parliantersigree on the inclusion of
the full period of residence during the asylumagadure in the calculation of the|5
year period of legal and continuous residence regglito have access to the Lo
Term Resident status, to ensure equal treatment aod-penalization of
beneficiaries of international protection.

=)
«Q

“5 Op. cit. Charter on Fundamental Rights.
6 Op.cit. 1951 Refugee Convention.
" Op. cit. EP resolution.
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9. Exceptions to economic means requirements

In both the Commission proposal and the Councilitpos all beneficiaries of
international protection must meet an economic meast on the same footing as other
third-country nationals.

UNHCR is concerned that the economic means reqemgnincluding the requirement
not to have recourse to the social assistancemsysteahe Member State, does not take
into account the particular circumstances of pesseho have had to flee persecution
and/or serious human rights violations. While inngiple advocating for the equal
treatment with other third country nationals, therced migration’ element justifies a
different treatment, at least on a case-by-casis,b@fsthose refugees and beneficiaries of
subsidiary protection who may have suffered physieam or traumatizing experiences,
which may prevent them from meeting the economiamsaequirement. This is already
recognized in Article 34 of the 1951 Refugee Comeery which calls on Contracting
States specifically to facilitate the integratidirefugees.

Furthermore, restrictions to the right to employmepplied during the asylum
proceduré® and to beneficiaries of subsidiary protectibrplace beneficiaries of
international protection in a situation not comeao other third-country nationals, and
require them to have recourse to the social assistaystem.

The duty brought in by the 1951 Refugee Conventmmgrant refugees “treatment as
favourable as possible” requires Member Statesite due consideration to the non-
application to beneficiaries of international pagten of requirements otherwise applied
to aliens. As such, UNHCR recalls that in the Cossioin’'s 2001 proposal for a LTR
Directive® refugees were included in the instrument, but etethfrom the requirement
to demonstrate stable and regular resources akdesis insurance. UNHCR also recalls
that in its initial resolution, the EP had proposexemptions for beneficiaries of
international protection from both economic aneégnation requirements in order to take
into account the “particularly vulnerable situatioaf beneficiaries of international
protection>*

Certain beneficiaries of international protectidog to their specific condition, may be in
such a vulnerable situation that they may not He &b access LTR rights if economic
requirements are applied without taking into ac¢dbair particular circumstances. This
could affectinter alia some victims of torture and trauma, persons wpicgic medical

needs, separated or unaccompanied children, olesmegds of households. In some of

“8 Article 11 of Council Directive 2003/9/EC of 27 January 2003 tayidown minimum standards for the
reception of asylum seekdf@J L31/18 of 6 February 2003), at:
http://eur-lex.europa.eu/LexUriServ/site/en/o0j/200331/_03120030206en00180025.pdf

9 Op. cit. Qualification Directive, Article 26.

*® European CommissioRroposal for a Council Directive concerning thetstaof third-country nationals
who are long-term resident€OM(2001) 127 final, 13 March 2001, at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2G0OM:2001:0127:FIN:EN:PDF

*1 Op. cit. European Parliament Resolution, amendsiemind 6.
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these cases, it may be unreasonable to requirée stalol regular resources without
recourse to social systems as a condition for kengrresidence status.

—

In view of the particular circumstances of somenethble beneficiaries Q
international protection, UNHCR recommends thatravgsion in Article 5 of the
LTR Directive foresee an exception on a case-bg-t@sis to the economic means
requirements in order to take into account the witlial circumstances of these
persons.

10. Conclusion

UNHCR welcomes the proposed extension of the LTRedive to beneficiaries of
international protection and encourages the Cowamdlthe European Parliament to work
towards an agreement on the proposed amendmenbasas possible, to close the gap
left by excluding beneficiaries of internationabpection from the entitliements related to
long-term residency status.

UNHCR urges the Commission to seek to ensure hertbethat people who have been
determined to be in need of international protectwe included in future legislation
bestowing rights on legal migrants.

UNHCR
Bureau for Europe
August 2010
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