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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Indiajved in Australia [in] July 2009 and
applied to the Department of Immigration and Citgtl@ip for a Protection (Class XA) visa
[in] July 2009. The delegate decided to refuserémithe visa [in] October 2009 and notified
the applicant of the decision and his review rightdetter [on the same date].

The delegate refused the visa application on teestihat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] OctoB&09 for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the Stftiefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definegtticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if



18.

19.

20.

21.

22.

stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] Decan209 to give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Hindi and English languages.

The applicant claims to be a citizen of India. pdevided a copy of his passport which was
issued at [[City 2]] in India [in] March 2009. Aopy of this passport indicates that [in] June
2009 he was granted a Temporary Business visaustrélia. He arrived in Australia [in]
July 2009, having departed India [in] July 2009 ¢Haims that he is married and that his
wife and three children remain in India. He claitimat he is a lawyer by profession and that
he qualified in 1996. He provided a document hddgkr Association [[Town 3]] dated [in]
July 2009 [Information deleted: s.431(2)]

In a statutory declaration attached to his visdieajon the applicant made the following
claims:

He was born in [Town 3] in [State 1]. He came ws#alia because he fears persecution
in India.

| first became interested in politics in the yehl©93. Being a JAT background my
whole family members are support of BJP (Bharatrada Party). | believed that
through my political involvement | would be ablepmvide a voice for my
community. | had always felt that Congress Paidyndt govern my area for the
interest of all caste. During my three years peadn [City 2] High Court, | worked
with the senior BJP legal advisors. In the yed&120 moved to [Town 3] to practice
my law. And between that | worked in offset prigtiin [City 2] for two years.

When | moved to [Town 3] and started my law pragtiovas selected as a legal
advisor for BJP. At that time [Politician 1] Lelgisve Assembly for [Town 3] and

he was the Congress Party leader. During his Medog [Politician 1] got
associated with hard core criminal [Person A]. Baftthem were from Schedule
Caste background. He used him to achieve hisqailibbjective and threats
opposition members. [Person A] was a simply pargynber, but his father was
Secretary of Congress Party of [Town 3] and hisdfather was a candidate in 1980
for Congress Party. With the help of Congressyg&#rson A] engaged in kidnap,
murder, attempt to murder, money extortion andragkeous crime.

Most of his criminal activities were done agairetand those people came to see me
for legal advice against his crime. In 2004, Staggislative Election, | advised to

my Jat community to campaign in their area agabwsigress candidate. The
Congress party and used to pay political powepé&sonal fortune. As | worked



very hard for the party in that election and woalslo became well known to senior
Congress leader as they knew that my activitiegaplamajor part at election
outcome.

In the Year 2006, [Person A] bought two propertie own 3] on dated [date]-11-
2006 and [date]-12-2006. The trade was illegahbse the landlord sold the
properties to other people on agreement basis.nWkeew about this deal, | send
an objection letter to Sub Divisional Magistrateffice. In response of the objection
the S.D.M visited the site and fund (sic) that ¢heere already few houses built on
the land, which was not mentioned in the deed. S.BeM. made the order to vacant
(sic) as | see the land first before any kind aiggeding.

He found out about my objection and made attemfilltane number of occasions. |
informed the matter to the local police and poli@ned him about his attempt. |
also immediately informed that to my party officiethat happened to me and the
threat of being killed | received. | was told tlsath occurrences were not
uncommon in Indian politics, if he tried to kill nieey would face severe political
backlash, but through [Person A] they could targeteasily. | was very nervous last
couple of years though my party was in power.

The situation drastically changed after last yaateS_egislative Election. The
Congress party won the election and [Politiciaeléfted as a MLA and became a
Minister. | was not prepared for that at all. Weught we will win again. When we
lost in election | knew what was coming towardsand | was helpless about it by
trying to get police protection. But in the endds told that it is impossible to
protect me from [Person A] while his party in powémas just changing my address
and constantly traumatized over my helpless sitnati could not sleep properly a
single night while | was in India last few month&new that they were out there and
looking for me.

Facing the above situation | was very depressedfadl about my family members.
After having discussion with my family, | decidealleave the country to avoid being
killed by the Congress party thug [Person A]. d aleave my homeland at the
earliest and the earliest chance | got was to Aligtr

Departmental interview ([in] October 2009)
The delegate interviewed the applicant and anpnééer in the Hindi language assisted.

The applicant provided to the delegate excerpts fitte Indian Penal Code (Folios 60-67).
The applicant also provided a document which walkess$ed to the Subdivisional officer,
[Town 3] relating to land conversion (Folio 57)hélapplicant provided a page from the
[Town 3] Legislative Assembly Election Voter Listdlio 50). Underlined were the number
45 and the name [Person A]. The applicant provadaslo page document headed Cases
Registered against [Person A] at the police staiditown 3] (Folios 51 and 52).

He provided an address where he lived for the giashonths prior to coming to Australia.
He said he lived there with his wife and threedi@h. His parents remained in the village.

He lived in [Town 3] prior to that for about sevgears. That is the same address where his
parents live. He was asked why he moved from [T8Jmrith his wife and children. He said



26.

27.

28.

29.

his life was at risk. He was asked if his famidrhouses in any other areas apart from
[State 1] and [Town 3]. He said they did not.

He said he worked at the Magistrate’s Court anddisé&rict Court. Both courts are located
in the same area. He was asked when he stoppeitspprg at the courts. He said it was in
December 2008 when he moved. He was asked howpperdted himself during that time.
He said he had experience in the printing industrire was able to get a job in that area.
The delegate mentioned his Business visa applitatiavhich he said that he had been
employed for a period of over two years by a conypaailed [employer deleted: s431(2)] in
[Town 4]. He was asked the name of the companydr&ed for when he moved in
December 2008. He said it was called [CompanyHd.was asked if he was not working at
[employer deleted: s431(2)]. He said his friendkgdhere and he provided him with a letter
of employment from that company so the applicamidcgome to Australia. He worked at
[Company 1] for five months. He was asked whyto@ged practising law. He said he had
problems with some people and he did not want ttodhe court.

He was asked about his political affiliation. Hadshe is a legal advisor for the BJP. He was
asked when he had become a member. He said hem&acaember in 1993. He was asked
if he was an office bearer. He said initially hasraa member and then in 2002 he was given
the post of legal adviser. He was asked if he veceany remuneration from the BJP. He
said he did not. He said he thought that if theye into power he would get a good
position. He was asked what the party was tryinda in his locality. He said they were
supporting peace and harmony and Hinduism. Helsmamhnvassed for the BJP in his local
constituency during the 2004 and 2008 state elestidle was asked about what role he
played in 2004. He said he was concentrating spéople and trying to convince them to
vote for BJP. He said the BJP was successful @ 2®e was asked about the state
elections in 2008. He said he did his best but thst their seat. He was asked about the
general election early in 2009. He said Congress tlve election. He was asked what role
he played in the April/May 2009 elections. He da&ddid some work but Congress won. He
was asked the name of his candidate. He saidani®nwvas [name deleted: s431(2)].

He was asked if he had a membership card or amy ethdence of his involvement with the
BJP. He said he requested his family to senddlcements. He said he received some
documents by fax but he did not bring the membersard. He said he did not bring the
card with him because he thought they might checkdt the airport. He was asked why he
was concerned about bringing a political party mersbip card through the airport. He said
he was afraid so he did not bring any documentshandid not want any of his enemies to
know about his documents. He was asked how anyonéd know. He said he feared his
visa would be cancelled if that document was sédre delegate clarified that what he meant
was that he believed the Indian authorities coalicel his Australian visa at the airport. He
said he thought that could happen. The delegadelsaBJP is one of the two main parties
in India and why would the Indian authorities cdracreign visa because he had a
membership card for the BJP. He said he was sear@the thought that could happen.

The delegate confirmed that he was claiming prageain the basis of his political opinion.
He was asked how that was relevant in relationgddar of [Person A]. He said he is a
criminal who has committed a lot of criminal offescand the applicant as a legal
professional who advised his community people agdirm. He said [Politician 1] lost his
seat in the 2004 election and [Person A] blamedgpdicant for that. He said [Politician 1]
and [Person A] belong to the same caste, a lowsteca



30.

31.

32.

33.

He agreed that [Politician 1] was re-elected inéloer 2008 and is currently the

[ministerial position deleted: s431(2)]. The delegasked why he still considered the
applicant as an enemy if he had regained his $hatapplicant said that [Person A] was
involved in a property deal and the applicant wesponsible for the cancellation of that deal.
He was asked when the property deal was finaliséglsaid they were finalised [in]
December 2006 He was asked when he reported dpenty deal to the Subdivisional
Magistrate’s Court. He said he made the repo}ftecember 2006. He was asked when the
Subdivisional Magistrate’s Court finalized the pedings against [Person A]. He said the
deal was cancelled [in] December 2006.

He was asked about his claim that there were a auoflattempts to kill him. He was asked
how many attempts were made. He said when [P&Fktound out about the cancellation
and realized it was because of the applicant laeladt the applicant on one occasion but he
could not find him after that. He was asked whegigened when the attempt was made to
kill him. He said he was in a crowded marketplaten [Person A] approached He struck
the applicant with a hockey stick 3-4 times onlégs and shoulders. He said this occurred
[in] December 2006. He was asked if he sustaimgdrguries. He said there was nothing
apart from something on his leg. He was asked henthought that attack was an attempt to
kill him rather than just harm him. He said thegperty deal involved a lot of money and
[Person A] had lost a lot of money because of pieant so he wanted to kill the applicant.
He was asked why [Person A] would attempt to kith kvith a hockey stick in a crowded
market. The delegate said that did not make mankes The applicant said if he had been
hit on the head he could have been killed. Thegidk asked why [Person A] would not be
concerned about witnesses. The applicant saidaseavinard core criminal and does not fear
anyone. He agreed that was the only time [Perddrad attempted to kill him.

He stated that since the party returned to powBeicember 2008 they were after the
applicant and that is why the applicant went intting. He said [Person A] got his phone
number and went to the applicant’s home. He whkesdwhat date he went to his house. He
said it was in January. He could not remembed#tie. He was asked if he could remember
which day of the week it was. He said he was hbbane but his father informed him about
it. He was asked when he started receiving phahe ftom [Person A]. He said it was after
[Politician 1] became the Minister. He said he wakling him on his mobile phone because
the applicant moved elsewhere after the electlém.was asked if he changed his mobile
phone and he said he did. He said he changedét ade changed his mobile phone in
February. He was asked what happened after hgetldns mobile phone. He said his
friends informed him that [Person A] knew wherewss. The delegate asked how [Person
A] found out that the applicant had moved. He $B&rson A] lives in the same area in
[Town 3] and it is easy to find out.

He was asked why he thought [Person A] starteditads him two years after the failed
property deal. He said it was easier for [Persptoarm or kill the applicant because
[Person A]'s party was in power. He said [Pers¢mlifl not know his exact address after the
applicant moved. He was asked if any attempt wadenafter February 2009 to harm the
applicant. The applicant said he was living ingdity and [Person A] could not find him.
The delegate mentioned that perhaps [Person A]trhiave some criminal connections
which could help him to locate the applicant. Hpplicant said that is possible in India and
if he moved anywhere they could find him. He s@ev that he has moved out of India he
cannot find him. The delegate said that the apptievas contradicting himself. The
delegate noted that the applicant said [PersoroAldcnot find him after he moved and asked
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why he thought he could find him in other partdrafia. The applicant said [Person A]
could have found him if the applicant had not &fter six months.

He was asked when he reported the market incidehetpolice. He said the incident
happened at 4pm and immediately after he repartedie police. He was asked if he had a
copy of the police report. He said the police mid provide him with a copy He said they
did not write a report. He said they did not ledgfirst information report. He was asked
why they did not prepare a first information repofhe applicant was told by the police that
there were no witnesses and the applicant hade®st seriously harmed. The delegate noted
that the applicant had said it occurred in a crava@rket and asked why the police would
say there were no witnesses. The applicant saré tlere a lot of witnesses but nobody was
willing to give information because they are afrafdPerson A]. The applicant was asked if
it was unusual for the police not to provide hinthathe report. The police told the applicant
that they would investigate and if they found anegs they would lodge a complaint and
give a copy of the report to the applicant. Heamaeceived any report from the police.

He was asked if he reported the harassment whactedtin January 2009. He said after the
Congress came into power he did not think he wgetdany support from the police. He did
not report anything to the police. The applicantghat he was told by the President of the
BJP in [Town 3] that because their party was ngtawer he could not do anything. The
delegate said she was asking about the attemgdt torkk in 2006 when the applicant’s party
was in power. He said he did not speak to theygagsident at that time. He spoke to him
in 2009. The delegate referred to the applicasttisement attached to his Protection visa
application which stated that he “immediately imh@d to [party official] what happened to
[him] and the threat of being killed”. And thatftsh occurrences were not uncommon in
Indian politics”. The applicant said that he vealvised to leave. He was asked who advised
him. He said the president advised him. The @daégaid he had not taken that advice
because he stayed at the same address. The apphwhis party was in power so he
thought he would be safe.

He was asked why he thought the police would notegt him if he reported the harassment
that took place at the beginning of this year. sdigl the police always favour the party that is
in power.

The delegate mentioned that in his statement Iwedstaat there were attempts to kill him on
a number of occasions yet he only referred to aming the interview. He said that [Person
A] was intending to kill him.

The delegate stated that the applicant was weltadd and asked why he could not relocate
within India. He said it was impossible to movenahere in India because the Congress
party is in power in many places. He said theyfaahhim anywhere.

The delegate mentioned to the applicant that frdratvehe had been told it seemed that
[Person A] is a local criminal who would not hate power to track down the applicant if he
relocated. The applicant stated that [Person A]freend of the Minister and he can do
anything to the applicant. He said [Person A]divéose to his house which made it easier.
He was asked why [Person A] would want to kill Hino years after the property incident.
He said it was because of the property deal and aeriminal. He said people from the
applicant’'s community sought legal advice from aéipplicant because of [Person A]'s
criminal activities. The delegate noted that thplieant continued to live and work in the
same area two years after the property incidehe s@aid that if [Person A] wished to harm
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the applicant during that period he had ample dppdy to do so. The applicant said he did
not do anything at that time because the applisgrdity was the ruling party and [Person A]
thought that the police would catch him.

The applicant was asked if he wished to add angthirther in relation to his protection
claims. He said he wanted to submit some documegtsding the property deal. He said
his life is at risk and he cannot stay in IndicheTapplicant said his wife went to the police
station to prove that [Person A] is a criminal.eTdelegate asked how his wife managed to
obtain the record relating to [Person A]. He gh&lpolice provided a copy to his wife
because he is a criminal and he had harassed phieaap and the applicant wanted to prove
that.

Tribunal hearing ([in] December 2009)

The applicant attended the Tribunal. The appligaovided his passport to the Tribunal and
a copy has been placed on the Tribunal file. Tg@ieant handed to the Tribunal an undated
letter purportedly from the President of the BJPratvn 3] who stated that the applicant was
appointed to a BJP Party Working Committee in 2008e writer also stated that the
applicant had “done very good work” in BJP andAtsrking Committee and because of his
excellent work he was appointed [to a positionthie BJP for [Town 3] in 2003”. The
document can be found at folio 44 of the Tribuilal f | mentioned to the applicant that it
referred to his appointment as [Position 1A] andeddf that was correct. He stated that was
not correct and the reference to [President 1A] avasstake. He said he was a legal advisor.
His wife sent the document by fax to him. He saidlocuments from India which he used
for his application were sent from the same fax benin [Town 3] where his wife lives.

| told the applicant that | had read all the docoteend that | had listened to his
Departmental interview.

The applicant said he was born in [year delete81&2)] and married in 1997. His youngest
child was born on [date deleted: s431(2)] at hig\wiparents’ place which is close to [Town
3]. He said it is about 35km from his home in [To8]. He said he last saw his family in
July 2009 and had not seen his youngest childkeéédwhere he was when the child was
born. He said he was in [town deleted: s.431(8pparing to come to Australia The
applicant stated he was working there for a compmatigd [{Company 1]’ and he started that
job in January 2009 when he left [Town 3]. He sawlas [in] January 2009 when he left.
He said he worked there until [date deleted: s43D{the 2009. He said people found out
his address in [town deleted: s.431(2)].

When he travelled to [Town 4] in January 2009 hifeand children stayed with his parents.
His wife and his children went to visit him oncetaice. | asked when he last saw his wife.
He said he thought it was May when he saw her lamahildren. The applicant’'s parents are
alive and live in [Town 3]. His wife, children aiydunger brother live with his parents. |
asked how long his wife stayed with her parentsiagddhe time of the birth of the youngest
child. He said she stayed for about one monthr #feebaby was born.

| asked when he last saw his parents. He saidstiovMarch 2009 when he went to his
home one night. | asked if there was any spemfison why he went there. He said he just
wanted to visit them. He said his father is notwred. He owns a farm and hires workers to
help him with the farm. His brother works for aisurance company. He has an older
brother who lives elsewhere and his only sistexdiin the same village.
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The applicant finished High School in 1988. Hedgiated in Commerce in 1991. He then
studied Law in [City 2] and obtained his Law degie&996. He said he studied Criminal
Law, Hindu Law, Muslim Law and the Criminal and €iRrocedure Codes. He said he
found a position training in private practice ardvorked with a senior advocate and learned
all about advocacy. He was training for three gedn 1999 he obtained a job at ‘[company
1]". He said he worked part-time in that job prio£999 and then became full-time in 1999
at their [City 2] office. | asked why he stoppedgtising law. He said he just wanted to do
the other job. He said there was not a lot ofllegak and he was given a management
position at the printing company. He said he veaponsible for five staff. He stayed in that
job until 2001. He had been living in [City 2] Urthat time. He then moved back to [Town
3]

He joined the BJP in [City 2] in 1993. He joinduktBJP in [Town 3] in 2002. In about July
or August 2001 he started in private legal practicthne Magistrate’s Court at [Town 3]. He
also had an office at his home. He did not employstaff. He said he dealt mainly with

civil matters, for example property, land acquasitand other things. He said he dealt with
property settlements and disputes regarding laddesases. He said his practice was mainly
in the civil jurisdiction. He said he engaged ilitide criminal law, for example bail and

other matters. He said he had about 4-5 crimilets in a year. He said they were not very
serious offences and sometimes involved assault.

In 2003 he became more involved with the BJP. &i@ lse became more active. He said the
Party was successful in the election in 2004 ancoiméinued working with them after the
election. He was not paid for any of the work iefdr the BJP. | asked what type of legal
advice he provided. He said if any actions wekeraagainst the BJP he would attend court.
He said he was on a panel of lawyers who acteth®BJP. He said he was happy to do this
work and he did it for the people in the commuiaityl he hoped it would to a good position
in the future.

| referred to the applicant’s claim that [Persorwgnted to kill the applicant. | referred the
applicant to a document he had provided to the Beaat (folios 51 and 52 Departmental
file) which set out the cases registered agairetsigh A] by the police in [Town 3]. The
applicant said that his wife sent that documentino. | asked how she managed to get the
document. The applicant stated that she wentetdoital police station and they gave it to
her. | asked the applicant if she had been askékeopolice why she wanted the document.
He said he did not know. He said that her brolfagl gone to the police station with her. |
asked if the document listed all the cases agffesson A]. He said it did. | noted that
there were 25 matters listed on the document agyrdated to charges against [Person A].
| noted that one of the headings in the documedt‘®ate of Submitted Charge Sheet and
JF number” and asked the applicant if he couldmtellwhat JF stood for. He said he would
make some enquiries and would let the Tribunal kn¢lthe Tribunal has not received any
further correspondence from the applicant.)

The applicant stated that [Person A] has threewifft lawyers. | noted that the applicant
had also provided (folio 50) a document which higjfled the number 45 and named [Person
A] on the Voters List. The applicant stated thasworrect. He said the list proves that
[Person A] lives in the applicant’s area [Town 3].

The applicant stated that his troubles with [PeSpstarted a long time ago in 2003. He
told the Tribunal that prior to 2006 he had notrbassaulted by [Person A] or by anybody
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else. He stated that [Person A] bought two pitogem [Town 3] in 2006. | asked how the
applicant found out about that. He said he sawildedt the court house. He said he could
see it on the property registration list and he Ine@rd two lawyers talking about the
properties. He said the properties consistedraf End houses. The properties had belonged
to one owner, not a BJP member. | asked why thecamt was interested in these properties
He said all the land and houses belonged to péapiehis caste. He said they all had lease
agreements. | asked why he wanted to become iedolte said he wanted to help the
people in his community and he thought the new @wmight demolish the houses which
would mean that the tenants would be evicted.

| asked how he prevented [Person A] becoming tireawener. He said he complained to the
Subdivisional Magistrate. | asked when the land aught. He said it was bought [in]
November and [in] December 2006. He said the pergending to buy had to provide
documents to the Subdivisional Magistrate’s of§®M). He said the documents were
produced on those dates to the SDM. He said hadfout about the properties [in]
December 2006. | asked when he lodged a compliiatsaid he lodged the complaint [in]
December 2006. | asked what he did. He said helzoned orally to the SDM. | asked
what the SDM said. He said that he told the applitie would look into the matter. | asked
when the applicant found out that his complaint been successful. He said he had
prepared a complaint and told the people involted he would represent them. He lodged
the complaint containing their signatures. | aské&én he lodged the signed written
complaint. He said this happened [in] Decembei6200

| asked when the property deal was cancelled. aitetbat happened [in] December 2006. |
asked how he found out about that. He said bedzeiserked at the District Office he
became aware of it. | asked when [Person A] agbred him. He said it was on the same
day he found out that it was cancelled and thatg the applicant who was responsible for
the complaint. The applicant said [Person A] plubmien [in] January 2007 and assaulted
him [in] January 2007. | asked the applicant wiegipened. He said he was at the market.
He saw a vehicle which contained [Person A]. Iswhout 4pm. It happened close to the
clock tower. [Person A] got out of the car. Hesvimlding a hockey stick and he attacked
the applicant with it. People gathered and theeddhe applicant and then [Person A] left.
He said the people in the crowd were unknown taagsicant. | asked how that could be if
they lived in the same village. He said he kndwesit by their faces but they did not know
his name. | expressed surprise, given his evidératehe was a lawyer who worked and
appeared at the local court. | asked the appli€dwat had suffered any injuries. He said his
leg and arm was injured. He said he went to tleeoddout it was not serious. He stated that
[Person A] did not attack him again. He said he lheard that [Person A] was looking for
him to harm him. | asked who told him that. Heldas friends heard that he was asking
about him.

| mentioned to the applicant that he had contirtodore at the same place and to work at the
same place. He said he went to court when [Pek$arent to jail. | asked when he went to
jail. He said it was some time in 2006. He shat {Person A] had been released on parole
when he attacked the applicant. | asked when ¢iRed$ had been imprisoned. The
applicant did not know. He said he was in prisantliree years but he did not know when. |
asked when he was released. He said it was innilsee2006. The applicant said he did not
know when he was in jail. | asked how he wouldwmvehen it was safe to go to court if he
did not know when [Person A] was in jail. The apg@ht said that if [Person A] went to

[Town 3] the applicant would know as everyone ia tiillage knows [Person A] and they
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would tell the applicant. The applicant said hergghree years in prison and he came out
frequently. | asked if he meant that [Person Ajweand out of jail. He said that was
correct. | asked the applicant how much time [®e®] had spent in jail from the period
December 2006 until the applicant came to Austial2009. The applicant said that [Person
A] finished three years in jail and he thought thappened in 2009. | asked when in 2009.
He said that when the election took place in Dea@B08 [Person A] was out of jail.

| explained section s.424AA to the applicant. t@ned to the applicant that during his
interview with the delegate he had stated thabsault took place [in] December 2006. The
applicant stated that it was [in] January 2007 twad perhaps he was mistaken. He said it
may have been a slip of the tongue.

| mentioned to the applicant that during his intevwwith the delegate he had stated that the
marketplace was crowded when he was assaultedaglieant stated that the witnesses
were not prepared to say anything to the policabse they were afraid of [Person A]. |
mentioned to the applicant that he told the Tribhtinat the people at the market did not
know the applicant. The applicant stated that thidynot know him by name but when the
police asked them about the incident they deniethgeanything. | asked when the police
spoke to these people. The applicant said he twarport the matter and they did not write
down the complaint. | asked why they did not do Ble@ said they told him they would like
to go to the location of the incident and ask pegame questions. The applicant said the
police went to the marketplace. He said peopk hah about it. He said a friend of his was
there when the police were asking people for inftram. He said he did not know when
they went there.

| mentioned to the applicant that in his statenagtaiched to his Protection visa application
he stated that [Person A] had made an attemptltobiki on a “number of occasions”. The
applicant stated that there was only attempt.

| referred to the applicant’s statement where I theat after the election loss he knew what
was coming and he was helpless about it. | adkeel spoke to the police about his fears
after the election loss in 2008. He said he watdespeak to them but because the Party lost
the election he thought it was useless to go tettee. | asked what he thought would
happen to him. He said he was sure that [Persphe&huse his Party was in power, would
try to kill him. | asked why [Person A] would watat kill him. He said he was very angry
because of the failed property deal. | mentiometthé applicant that it would have been quite
easy for [Person A] to locate the applicant. Tpeliaant stated that he moved from [Town

3] after the election. He said he moved to [Towm4lanuary 2009. He said he was at the
same address in [Town 4] | mentioned that he ketéd in his statement that he was
changing his address. He stated he was changragdress in [Town 3]. He stated that
from 2006 until January 2009 he had moved 3-4 times

| mentioned to the applicant that it was his evaethat [Person A] had been angry with him
since December 2006 and that [Person A] was admelcriminal. | mentioned that | found
it difficult to believe that the applicant would bbéle to avoid such a person. The applicant
said it was easy because the applicant’s Partymwagwer and when [Person A] came out of
jail the Party supported the applicant. | menteteethe applicant that it was his evidence
that [Person A] had found him when the applicaResty was in power. The applicant said
he did but [Person A] was afraid of the police heseathe Party was in power.
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| asked the applicant why he delayed leaving lifdi@ was in fear of serious harm. He said
after the election he became more scared. | askgde waited six months before leaving.
He said he moved to [Town 4] and thought he was Batause he was 200km from his own
town. He said [Person A] found out where he wasdj in [Town 4]. He said [Person A]got
his phone number and address. He said [Persogléditoned him and threatened him. He
said he did not know how he got these detailsskéd when [Person A] got his phone
number. He said he did not know but [Person Adgkbned him once or twice in May or
June 2009. | asked if that was the first time $BarA] had phoned him. He said he phoned
him two or three times in May or June 2009. He sa&idad not phoned him before that time.

The applicant said that [Person A] telephoned manuary in [Town 3] and also went to
the applicant’s home in January 2009. He said &® ot sure about the date. He said
[Person A] spoke to his mother and asked abouappécant. The applicant’'s mother told
him that she did not know where the applicant was.

| asked the applicant if he wished to add anytliimther. He said he did not. He then said
[Person A] is now out of jail and he cannot retufifhe applicant agreed that [Person A] had
not harmed any members of his family. He saiddmetimes phones them.

FINDINGS AND REASONS
The Tribunal accepts that the applicant in a aitiagIndia.

In assessing the claims made by an applicant tibeifal will need to make findings of fact
in relation to those claims and this will more oftean not involve an assessment of the
credit of the applicant. When assessing credibiiitis important to be sensitive to the
difficulties often faced by asylum seekers. Thedfiéof the doubt should be given to asylum
seekers who are generally credible but unablelistantiate all of their claims. However, the
Tribunal is not required to accept uncritically amyall allegations made by an applicant. In
addition, the Tribunal is not required to have téhg evidence available to it before it can
find that a particular factual assertion by an Agait has not been made out. Rsmdhawa

v MILGEA (1994) 52 FCR 437 at 451, per Beaumo@elyadurai v MIEA & Anor (1994)

34 ALD 347 at 348 per Heerey J and Kopalapillai iV (1998) 86 FCR 547

In Abebe v The Commonwealth of Austrli899) 162 ALR 1 at 52 Gummow and Hayne JJ
observed:

“..the fact that an Applicant for refugee statusynyéeld to temptation to embroider an account
of his or her history is hardly surprising. It iecessary always to bear in mind that an
Applicant for refugee status is, on one view oh&jeengaged in an often desperate battle for
freedom, if not for life.”

The Tribunal must keep in mind that if the Tribunakes an adverse finding in relation to a
material claim made by an applicant but is unableake that finding with confidence, it
must proceed to assess the claim on the basith#hataim might possibly be tru8ée

MIMA v Rajalingam (1999) 93 FCR 2R0

The applicant claims that he was a member of the @ that he gave legal advice in
relation to matters concerning that Party. Henatathat in 2006 he became aware that a well
known criminal ([Person A]) in his town was invot/en the purchase of properties. The
applicant claims that the properties were tenahtjechembers of his community and he
feared that the purchase by [Person A] would leatie¢ tenants being evicted. He decided to
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lodge a complaint against the purchase and wagssitd. Because of this [Person A]
became angry. There was some confusion as to [i#eeson A] assaulted the applicant at
the marketplace. During his record of interviewwhithe delegate he said it happened [in]
December 2006 and before the Tribunal he statddvidimincorrect and it happened [in]
January 2007. The applicant claims that the p@lidbe time investigated the matter by
attending the scene of the incident, but did nie¢ &ny further action. The applicant claims
that after the Congress Party won the electioat® 2008, [Person A] tried to find the
applicant with the intention of killing him. Thejplicant claims that he moved to [Town 4]
in January 2009 and remained there until he camaistralia in July 2009. The applicant
claims that if he returns to India, [Person A] vaiiintinue to target him and will try to Kill
him. He claims that because the Congress Pangvisin power the police will not offer him
protection because he is associated with the Bd® TTibunal is required to determine
whether the applicant has a well founded fear &ad,iwhether what he fears amounts to
persecution for a Convention related reason.

The Tribunal has taken into account the applicasiéisns in his Protection visa application,
his evidence during his Departmental interview bafibre the Tribunal in support of his
claims. However, the Tribunal does not find thplegant to be credible on some key aspects
of his claims as outlined below. The Tribunal & gatisfied that the applicant left India
because of a fear of persecution, as describeid imgplication and evidence before the
Tribunal.

The Tribunal accepts that the applicant was invibkéh the BJP, as claimed. The Tribunal
accepts that the applicant lodged a complaint, lvivas successful, in relation to the
purchase of property by [Person A]. The Triburcegpts that [Person A] became angry
about the matter and that he assaulted the appbcaone occasion. The Tribunal is
satisfied that the police investigated the matter.

The applicant claims that he was in fear of [Pe&spuntil he left India in July 2009. The
Tribunal notes that after the assault took pladeeanember 2006 or January 2007, the
applicant continued to live in the same place fpeaod of about two years. On the one
hand the applicant claims that [Person A] intentekill him and assaulted him on one
occasion, but when asked by the Tribunal why heareed in the same place, he stated that
[Person A] would not seek to harm him because thHe Bas in power. He later told the
Tribunal that [Person A] went to jail sometime @08 and had been released on parole when
he attacked the applicant. The applicant couldelbthe Tribunal when [Person A] had
been imprisoned. He said he was in prison foretlyesars and was released frequently. The
applicant said that [Person A] finished three y@ajjail and was released in 2009. He then
said that [Person A] was out of jail when the e@attook place in December 2008. The
Tribunal is of the view that [Person A] assaultiee &pplicant in an angry moment on one
occasion and did not seek to do so again. Theufiahbis of the view that the applicant was
being untruthful when he told the Tribunal thatrfd@m A] had been in prison for three years
between 2006 and 2009. The Tribunal notes thaappécant provided a 2-page document
containing 25 charges laid against [Person A] liergeriod [date deleted: s431(2)] August
1996 to [date deleted: s431(2)] May 2009, yet waable to provide any details about any
terms of imprisonment imposed upon him. The Trilbbuloes not accept that [Person A] was
a threat to the applicant after the alleged assaolkt place or that he harassed the applicant,
as claimed, after the BJP lost the election orhleahtended to harm the applicant in any
way. The Tribunal is supported in this findingthg applicant’s delay in leaving India and
is of the view that had he genuinely feared seri@rsn from [Person A] he would have
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departed India much sooner than he did. The Tribigneot satisfied that the applicant
moved to [Town 4] because he feared [Person Ayak the applicant’s claim that [Person A]
would not harm the applicant while the BJP wasawer, yet he claimed that the assault at
the market place occurred in January 2007 wheBdfewas in power.

It is the applicant’s claim that the police woulak protect him once the BJP was no longer in
power. The Tribunal does not find this evidencbagersuasive. The Tribunal is satisfied
that the police have taken action against [PerdosnAnany occasions, as demonstrated by
the document relied upon by the applicant Theuind is satisfied that the police would
offer protection to the applicant should he reqttire

The Tribunal does not accept that the applicamt fsar of serious harm. The Tribunal is of
the view that [Person A] assaulted the applicanbrms occasion and had he wished to
seriously harm the applicant, he had ample oppiyttmdo so in the two year period after
the assault took place. The Tribunal is not gatisthat there is a real chance that [Person A]
will seriously harm the applicant in the reasondbhgseeable future. The Tribunal is not
satisfied that there is any credible evidence ugbich it could find that the applicant stands
at risk of suffering serious harm in the reasondbigseeable future if he returns to India.

Accordingly, the Tribunal is not satisfied that #ygplicant has a well founded fear of
persecution for a Convention reason.

CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44heMigration Act 1958

Sealing Officer’s I.D. prrt44




