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Lord Justice Laws :

INTRODUCTION

1.

This is the Secretary of State’s appeal, with pssion granted by Pill LJ on 3
December 2007, against a declaration of incompiyilgranted by McCombe J on 2
July 2007 pursuant to s.4(2) of the Human Rights 898 (“the HRA”). The judge

thereby declared that paragraph 3(2)(b) of Part 3alvedule 3 to the Asylum and
Immigration (Treatment of Claimants etc) Act 200kh¢ 2004 Act”) is incompatible

with Article 3 of the European Convention on HunRights (“ECHR”). McCombe

J’s judgment is now reported at [2008] 1 AER 411.

Paragraph 3(2) of Part 2 of Schedule 3 to the Zi4pplies in every case where the
Secretary of State proposes to return an asyluhuoran rights claimant to any one
of twenty-eight States listed in paragraph 2 ot Rasf Schedule 3 on the footing that
that State is a third country which is responsiiole determining the merits of the
applicant’s asylum or human rights claim. The ttyezight States so listed are all the
other Member States of the European Union togetiiter Norway and Iceland. It is
to be noted that the Secretary of State is empaimeradd States to the list, but not to
delete any State from it: paragraph 20 of Sche2ule

Paragraph 3 of Part 2 of the Schedule providesiit p

“(1) This paragraph applies for the purposes of the
determination by any person, tribunal or court keta person
who has made an asylum claim or human rights clasgy be
removed —

(a) from the United Kingdom, and
(b) to a State of which he is not a national aeeit.

(2) A State to which this Part applies shall bated, in so far
as relevant to the question mentioned in sub-papégy(l), as a
place —

(@) where a person’s life and liberty are not tteead by
reason of his race, religion, nationality, membgrsbhf a
particular social group or political opinion, and

(b) from which a person will not be sent to anot¢ate in
contravention of his Convention rights, and

(c) from which a person will not be sent to anotlstate
otherwise and in accordance with the Refugee Cdioreh

The reference to “Convention rights” in paragrag®)®) is to the rights guaranteed
by the ECHR and identified as Convention rightsidyof the HRA.

ECHR Atrticle 3, as is well known, prohibits tortuemd inhuman or degrading
treatment or punishment. The right to be proteetgainst such treatment is one of
the principal Convention rights which it is the dtaiduty under the HRA to uphold



and to vindicate. The armoury for the duty’s perfance includes s.4(2), which
provides:

“If the court is satisfied that the provision [sof primary
legislation] is incompatible with a Convention right may
make a declaration of that incompatibility.”

THE FACTS

5.

The facts relating to the individual respondengifolant in the court below) may be
stated very shortly. He is a national of Afghaanist He went to Greece, where on 16
December 2004 he made an asylum claim. That wase& although we do not
have the supporting documentation and the respongesapparently not served with
the decision. At length he left Greece and cam#héoUnited Kingdom which he
entered unlawfully on 5 September 2005. When hesgnce was discovered he
claimed asylum. The Secretary of State declinede@ with the substance of the
claim and on 5 October 2005 set directions forremoval to Greece on the footing
that Greece, whose authorities had failed to an®mguiries made of them by the
Secretary of State, had by default accepted regpbiys for examining the
respondent’s asylum claim pursuant to the DubliRdbulations (whose detail | need
not describe: essentially they preserve the rukt #in asylum claim will be
substantively decided by the first Convention Stelbere the claimant arrives). On 8
October 2005, however, the Greek authorities gavadl notice of their acceptance
of responsibility to examine the claim. On 12 (& 2005 representations were
made on the respondent’s behalf to the effecthisatemoval to Greece would violate
his rights under ECHR Atrticle 3: not on the babk@tthe would suffer ill-treatment in
Greece itself, but because of a claimed fear thatGreek authorities would return
him to Afghanistan without properly considering lasylum and human rights case,
and he would be ill-treated there. That was noepted by the Secretary of State.

THE JUDICIAL REVIEW APPLICATION AND THE JUDGMENT BELOW

6.

Judicial review papers were thereafter lodged amdesl, and the removal directions
accordingly cancelled. Langstaff J granted penimims$o seek judicial review on 1
March 2006.

The application for a declaration of incompatilyilgursuant to s.4 of the HRA was
pleaded by amendment to the claim form, as | unaledsit well after the grant of
permission; but as the judge stated (paragraphtitiegudgment), the argument as to
incompatibility had been clearly set forth in anliea amendment (paragraph 22) to
the Grounds, as follows:

“[The HRA] obliged [the Secretary of State] to makeroper
and lawful decision on C’s human rights claim. wibuld be
incompatible with human rights for D to argue ttte deeming
provision mandated (or entitled) him to shut higeyo any
evidence that may emerge at any time to the effeat the
removal of any particular claimant will place theniteéd
Kingdom in breach of the ECHR. The result of sueh
construction would be that Parliament had prohtbie from
acting in accordance with Article 3, the most fuméatal and



10.

absolute of the Convention Rights, by acting upeitdence
that the proposed removal would lead to indireébulement

A considerable portion of the judge’s judgment csupied by his discussion of the
first point taken in the Secretary of State’s defemamely that the application for a
declaration of incompatibility was and is acaderbecause there was no evidence of
any real risk that the respondent would in factrémoved to Afghanistan by the
Greek authorities without proper considerationisfdiaim to protection.

The judge described this argument as “circularamlistainable” (paragraph 22). He
stated (paragraph 23):

“The argument for the Claimant is that the Defendameliance

on the deeming provision in the face of that clmagjée is
incompatible with Article 3. In my judgment, thestinction
between a challenge to removal and an argumentoas t
compatibility is wholly artificial in the contextfahe present
proceedings, since the incompatibility argumentyarises in
the context of a question relating to the defendamésire in
the first place to remove the claimant from therdoy”

However the judge’s rejection of the argument thatapplication was academic was
closely linked with his conclusion on the substamiissue of incompatibility. As to
that he held that paragraph 3(2)(b) of Part 2 dfeSale 3 to the 2004 Act altogether
precluded the court, and the Secretary of Statan ffooking into the question
whether in any given case a person’s removal toobmiee listed States would entail a
real risk that his Article 3 rights would be viddt the ascertainment or investigation
of such a risk was itself an obligation of the 8tahder Article 3; and the preclusive
effect of paragraph 3(2)(b) accordingly put the tddi Kingdom in breach of the
Article. | should cite these passages from thgégljudgment:

“24. The provision in question could not be inacky terms. It
requires ‘any person, tribunal or court’, that hasdetermine
whether an asylum applicant or applicant for hunnigts

protection may be removed from this country, t@tr&reece
(among other states) as a place ‘from which a pevat not

be sent to another state in contravention of hisv€ntion
rights’. It seems to me that Parliament has prexduidoth the
Secretary of State and this court from consideang such
guestion as to the law and practicerefoulemenin any of the
listed countries. The exercise which the defendageés that |
should undertake to demonstrate that the claincaslemic is,
therefore, an impermissible one.

39. ... [lln, my judgment, it is the Act itself thabmpels the
breach of Article 3. Unlawfulefoulemenis itself a breach of
Article 3. Failure to conduct an adequate inveditmn of the
risks of loss of life or torture or inhuman and dwelng



treatment is a breach of the substantive Articld ans that
investigation that the deeming provision impedes.

40. In the present case, the deeming provisioroodnwork to
prevent an investigation of a potential breach dicke 3. It
does so in absolute terms. In the words of therddnt's
written argument it is ‘mandatory’ and ‘... the 8sary of
State simply has no discretion to consider whe@rerece will
remove the claimant in breach of his human rights.This is
not simply a denial of a remedy; it directs theethelant not to
comply with the substantive obligation of investiga arising
under Article 3.”

11. In these circumstances the judge did not conskdeevidence as to the law of Greece
or the practice of the Greek authorities. On fpgraach to the substantive issue of
incompatibility between paragraph 3(2)(b) and ECAticle 3, that would have been
an impermissible exercise. That being so it telisurprise that he was unimpressed
with the suggestion that the application for a deation was academic on the facts:
on his view of the case the court could not exarthiedacts.

TWO PROPOSITIONS

12.  There are two propositions as to the law relatmétticle 3 which bear on the case,
and | should briefly consider these before confrmnthe issues in the appeal.

13.  The first such proposition is that violations oftisle 3 may extend not only to the
infliction of torture or ill-treatment by or withithe impugned State, and to cases
where the impugned State removes a person to artetingéory where there is a real
risk of his suffering such treatment, but also &sas where the person is sent to a
State which may in turn remove him to a third Stakere he may face such a risk.
As | have said the respondent’s case is not thatched be ill-treated in Greece, but
that the Greek authorities would return him to Adgistan without properly
considering his asylum and human rights case, andduld be ill-treated there.

14. It might seem surprising that a State may findfitisebreach of ECHR Article 3 as it
were at two removes. But the European Court of &tuiRights has plainly held that
that is so. InT.l. v United Kingdon¥ March 2000 Application No. 43844/98, [2000]
INLR 211, cited by the judge at paragraph 34, tbarCsaid this:

“In the present case, the applicant is threatenédnemoval to
Germany, where a deportation order was previoussydd to
remove him to Sri Lanka. It is accepted by all igarthat the
applicant is not, as such, threatened with anyrtreat contrary
to Article 3 in Germany. His removal to Germanyhswever
one link in a possible chain of events which migdgult in his
return to Sri Lanka where it is alleged that he lddace the
real risk of such treatment.

The Court finds that the indirect removal in thisse to an
intermediary country, which is also a Contractingt& does



15.

16.

not affect the responsibility of the United Kingddm ensure
that the applicant is not, as a result of its denigo expel,
exposed to treatment contrary to Article 3 of then@ntion.
Nor can the United Kingdom rely automatically imtltontext
on the arrangements made in the Dublin Convention
concerning the attribution of responsibility betweeuropean
countries for deciding asylum claims. Where Stas®ablish
international agreements, to pursue co-operationcertain
fields of activities, there may be implications foe protection
of fundamental rights. It would be incompatible lwithe
purpose and object of the Convention if ContractBtgtes
were thereby absolved from their responsibility emdhe
Convention in relation to the field of activity aened by such
attribution (see e.g. Waite and Kennedy v Germalginent
of 18 February 199%Reports1999, § 67). The Court notes the
comments of the UNHCR that, while the Dublin Corti@m
may pursue laudable objectives, its effectivenessy rbe
undermined in practice by the differing approachéspted by
Contracting States to the scope of protection etfér

As the Strasbourg court noted, this position isl watognised in English authority:
see for exampl® (Thangarasa) and (Yogathas) v Secretary of Stat¢he Home
Departmen{2003] AC 920.

The second of my two propositions is that the dotgosed on the State by ECHR
Article 3 includes an adjectival obligation to isWigate a risk of substantive
violation. In support of this proposition the lead judge citedhssenov v Bulgaria

(1997) 28 EHRR 652 in which the Strasbourg coud #as:

“The court considers that in these circumstancdsergy an
individual raises an arguable claim that he has Iseeiously ill
treated by the police or other such agents of thateS
unlawfully and in breach of Article 3, that prowsi read in
conjunction with the State’s general duty undeiddtl of the
Convention to ‘secure to everyone within their gdiction the
rights and freedoms defined in... [the] Conventioaguires by
implication that there should be an effective adfic
investigation... If this were not the case the gehéegal
prohibition of torture and inhuman and degradirgtment and
punishment, despite its fundamental importance, ldvdee
ineffective in practice and it would be possiblesmme cases
for agents of the State to abuse the rights ofetivashin their
control with virtual impunity.”

Assenoy however, was distinctly concerned to establisldugy to conduct “an
effective official investigationafter a complaint of Article 3 ill-treatment had arisen.
Such an adjectival duty is very well establishethie context of ECHR Atrticle 2 (the
right to life). ButAssenovis not authority for the very different propositighat
ECHR Article 3 includes an obligation to investrgad future risk of substantive
violation; and indeed Mr Jay QC for the Secretdr@tate submits that there are some
indications to the contrary in the Strasbourg legyn In Banks v UK(21387/05, 6



17.

18.

19.

20.

February 2007) the application was declared matyfdsfounded because, although
reliance was placed on a procedural obligationrayisnder Article 3, there was no
complaint of a substantive violation. As a matérogic this reasoning treats the
procedural obligation as in effect confined to &do investigate after the event.

However Mr Jay also acknowledges the force of Stragy authority to the effect that
a claim that expulsion will expose an individualAdicle 3 ill treatment has to be
examined with “rigorous scrutiny”Jabari v Turkey40035/98, paragraph 38;
Kandomabadi v Netherland6276/03 & 6122/04).

At all events there appears to be no distinct attthtor this second proposition as it
was formulated by the judge at paragraph 39: ‘llifai to conduct an adequate
investigation of the risks of loss of life or tartuor inhuman and degrading treatment
is a breach of the substantive Article”. Mr Jaggszond ground of appeal was indeed
to the effect that there is no such free-standiaty do investigate, and | may deal
with that now. | would accept that there is noefstanding duty as such to
investigate risk. Accordingly the judge’s formudet at paragraph 39 with respect
misstates the position. But that is not the enthefmatter: the judge’s formulation
reflects, | think, an obvious and necessary truththe State is to avoid breach of
Article 3 by removal of an individual to anotherrtory where he might be ill treated
or whence he might be sent elsewhere and ill tdetitere, the authorities of the first
State plainly have to apprise themselves of thevegit law and practice of the place
to which the removal will be effected. Otherwisey cannot know whether their
actions will violate the ECHR or not. This is netdistinct, separate or adjectival
duty, but a necessary incident of the substanthMeyation to fulfil Article 3. It is
underlined by the need of rigorous scrutiny wherenaividual claims that expulsion
will expose him to Article 3 ill treatment.

In those circumstances the court should in my juslgnproceed on the basis that if
paragraph 3(2) of Part 2 of Schedule 3 to the 2004n truth precludes the Secretary
of State from examining the law and practice of ahthe 28 listed States, or indeed
the circumstances of individual cases, in ordeteade whether to seek legislation to
remove any State or States from the list, thereldvtie a systematic violation of
Article 3. The statute would blindfold the Secrgtaf State to Article 3 risks.
Equally it must be open to the court to investigatieh law and practice, and the
circumstances of individual cases, in order to deediwhere a proper application is
made) whether to grant a declaration of incompéiilin relation to the inclusion of
all or any of the States named in the list. Itatigory measure prevented the court
from doing so, it would frustrate the court’s dutgder the HRA to vindicate the
Convention rights; and the measure would for treison be incompatible with
Article 3.

Against that background | turn to consider the r@mg issues in the appeal.

THE ISSUES CONFRONTED

21.

| have already dealt with the Secretary of Stasesond ground of appeal, consisting
in the contention that there exists no free-stagdibligation to investigate a risk of

violation of Article 3. There is no obligation exgssed in those terms, but to sustain
compliance with Article 3 the Secretary of Statesirue in a position to examine the



merits of a State’s retention on or deletion frdra statutory list. Whether or not she
is in such a position depends upon the correctoésdr Jay’s first and principal
argument.

The Appellant’s Principal Submission

22.

23.

24,

25.

26.

Mr Jay'’s first and principal argument is that, mntrast to the judge’s conclusion, on
its true construction paragraph 3(2) by no meahibits or precludes the Secretary of
State or the court from examining the law and peacbnrefoulemenin any of the
listed countries, or from considering the risk lbtreatment in a particular case, with
a view to deciding (in the Secretary of State’s¢aghether to seek a State’s removal
from the list or (in the court’'s case) whether targ a declaration of incompatibility.
This submission requires the court to construefiening words of paragraph 3(1) of
Part 2 Schedule 3 to the 2004 Act, which | repeatbnvenience:

“This paragraph applies for the purposes of therd@hation

by any person, tribunal or court whether a persdm was
made an asylum claim or a human rights claim may be
removed...”

Paragraph 3(2) cross-refers to these words ofdiioit by use of the expression “in
so far as relevant to the question mentioned irpgwhagraph (1)”.

Mr Jay’s argument on construction is perfectlyigtiforward. It is that the opening
words of paragraph 3(1) limit the scope of the degnprovision of paragraph 3(2),
and therefore the implicit prohibition of an exaation of the factual merits in any
given case, to a situation where the prospectinoval of a particular individual to a
particular State is being considered (by the Sapyeatf State or a court or tribunal)
strictly in the course of making an executive odi¢ial decision, for which the
decision-maker is then and there responsible, ashtether that removal should or
may lawfully take place. The words in question wlat, therefore, inhibit the
Secretary of State or the court from considering therits or demerits of an
individual removal in particular, or the laws anggtices of a listed State in general,
in any other context. Specifically, the Secretairptate is entirely free to conduct as
close or wide-ranging an examination as she choofstee practices of listed States
when considering whether the statutory list shdaddchanged. The court is equally
free to consider and examine such matters in degmhether the maintenance of any
State on the list is repugnant to ECHR Article @,as to give rise to a proper claim
for a declaration of incompatibility. If there isn a proper appreciation of the
evidence, no risk ofefoulementin breach of Article 3, there is no case for the
discretionary remedy of such a declaration.

Mr Jay submits further that if the words of limitat are read any wider, the Secretary
of State would be disabled from making enquiriesatisfy herself that the list as
drawn remains appropriate; and it would be absordonstrue the statute as having
that consequence.

Both parties have referred to authority, in pafticltRe S[2002] 2 AC 291 and

Lancashire County Council v Taylf2005] 1 WLR 2668. However in my judgment
this part of the case turns on a pure questionabfit®ry construction as to the scope
of paragraph 3(2) of Part 2 of Schedule 3 to th@42A8ct. The question is whether



27.

28.

29.

30.

31.

the provision is limited, as Mr Jay submits, by tpening words of paragraph 3(1).
The authorities do not address this question arahvtho light on it.

In my judgment Mr Jay’s argument is correct. Tipemng words of paragraph 3(1)
(cross-referred to in paragraph 3(2)) limit the laggpion of paragraph 3(2) to the
actual process of an executive or judicial deteathom of the question whether a
person’s removal would violate the relevant righ@onsideration of such a question
(or, more generally, consideration of a listed Ssatlaws and practices) for the
purpose of (a) forming a view as to whether a Ssaieuld remain on the list (the
Secretary of State’s function) or (b) deciding wigeta declaration of incompatibility
should be madeis-a-visany particular State (the court’s function) is potcluded or
in any way inhibited. This result flows, as | sedrom the language of the statute.

It also accords with common sense. It seems t@emieely fanciful to suppose that
Parliament can actually have intended to preclhdeSecretary of State from keeping
a careful and well informed eye on the contentthefparagraph 3(1) list, and no less
fanciful to suppose that it can have been intenttecoreclude the court from
considering whether the inclusion in the list of grarticular State or States might be
repugnant to any of the Convention rights.

In the context of Mr Jay’s first and principal angent | should deal with certain
points advanced by Mr Nicol QC for the respondeAs regards the argument on
absurdity, he submits (and the judge appears te haeepted — paragraph 31) that
even on the wider construction of the opening wafdgaragraph 3(1) the Secretary
of State is not after all prevented from “monitgfirthe laws and practices of a listed
State for the purpose of deciding whether it shaaldain on the list. That seems to
me to be a very difficult argument. Such a momiigmprocess would necessarily be
undertaken with a view to deciding whether unde¥ thlevant State’s laws and
practices persons removed there might be sent fdrt@aanother territory where their
rights might be violated. But that is the very sgien covered by the material words
of paragraph 3(1). Unless the provision’s scopess| would hold, limited to the
actual process of executive decision or adjudioatica particular case, it must | think
operate so as to preclude the investigation of sughestion “by any person, tribunal
or court” for any purpose.

In this context | should also notice the judge’swithat such “monitoring” by the
Secretary of State would have no value. He sadafpaph 31):

“This ‘monitoring’ facility is in reality illusoryin the light of
paragraph 20 as enacted. It amounts to no moreaHaaility
to monitor for the purposes of deciding whetherptomote
primary legislation to remove any particular staten the list.”

This point goes not so much to the constructioparhgraph 3(1) as to the question
whether, even if Mr Jay’s construction is right statutory list nevertheless falls foul
of Article 3 on the footing that the Secretary tét8’s capacity to oversee the list and
thus ascertain the risk of violations in the cabarny of the listed States is in truth
nugatory.

Here | respectfully disagree with McCombe J. Itrige (as the judge also states in
paragraph 31) that it was originally proposed thatlist could be amended by order



32.

33.

34.

made by the Minister. That was changed by a gowermt amendment to the Bill so
that main legislation was required to take a Stéft¢he list. No doubt that was done
to ensure that the Secretary of State enjoyed viewable discretion to delete any
State. It is not difficult to imagine the shapeagtidicial review application seeking a
mandatory order that on particular facts the Sacyedf State should make such a
deletion. While no doubt the government desirechtoid such a contingency, it
remains in my judgment an important function of 8exretary of State to monitor the
list. The 2004 Act does not require her to do lmat in my judgment the State’s
general duty under the HRA to act conformably wiita Convention rights does. |
have foreshadowed this in paragraph 19, dealing Wit Jay’s second ground of
appeal. If the list system is not to fall foultbe ECHR the Secretary of State must
satisfy herself, by positive and regular enquithattthe listed States comply and
continue to comply with their own Article 3 obligans. Though she cannot herself
delete States from the list | have no doubt but, thhare she to discover that a listed
State was falling short of the Convention standasi® would as necessary halt
removals there and seek urgent legislation to thke State off the list. That is
required of her if the list system is to remain ghiant with the Convention. Thus
the monitoring process is very far from being nogat

Another point raised against Mr Jay’s principalulangnt is its implication that the
terms of the statute may be compatible with Artiglene day and incompatible the
next: if the law and/or practice of a listed Stateldenly changes, so that in contrast
to previous practice it begins tefoule persons to places where their Article 3 rights
may be violated and without proper considerationtledir claims, that State’s
inclusion in the list will (upon those events hapipg) be repugnant to Article 3. The
judge saw this as an objection to Mr Jay’s casee maragraph 36 of the judgment.
He said “That, to my mind, is an impossible contant The legislation is either
compatible with Convention rights or it is not.”"dd not agree. A statutory provision
may be incompatible with a Convention rigtér se because its terms necessarily
procure violations of the right. Or it may be ingoatible sub modp because its
application may or may not violate the Conventight; depending on a changing
factual state of affairs.

On the basis that Mr Jay’s principal argument isexd the judge was wrong to grant
the declaration he did, which was of a general nmgatibility between paragraph
3(2)(b) and Article 3 and thus condemned the degmnovision as it applied to all
twenty-eight countries on the list. Given that 8exretary of State is entitled (and, as
| would hold, obliged) to monitor the States on tl&t to ensure individual
compliance, and the court is entitted (on an appbn for a declaration of
incompatibility) to investigate by evidence whetlagy particular State falls foul of
Article 3 in a specific case or generally, the $igstem is not in principle incompatible
with Article 3.

However there remains the question whether on dlés fGreece is prone to non-
compliance, giving rise to a real risk of the rasgent’'srefoulemento Afghanistan
and ill treatment there. Mr Jay accepted thdtat wvere so, there might properly be a
declaration of incompatibility in relation to Grees inclusion in the list, but not
otherwise; this was the fall-back position arti¢ethin his third ground of appeal.
Whether there should be such a declaration depgouls the evidence as to the laws



and practices of the Greek State in relation t@e@®s returned to Greece under the
Dublin Il Regulation.

Greece: the Evidence

35.

36.

37.

That evidence, it must be said, is somewhat exigubut | have concluded, with
some hesitation, that it will suffice for the puges of the appeal. There is first a
witness statement of 20 April 2007 from Mr PulhaanSenior Caseworker in the
Home Office Unit responsible for the certificatioh asylum cases on third country
grounds. He refers to certain past concerns @d¢ek procedures relating to asylum
claimants who had sought asylum in Greece but titzeelled to a third country from
which they were duly returned to Greece. These®&ms were echoed in a UNHCR
document dated November 2004. However Mr Pulharoduyred official
documentation to show that changes had been madaehiay, if the changes were
fulfilled in practice, the Dublin 1l provisions wddioperate properly and (my gloss)
consistently with Article 3. Moreover the Greektlaurities had confirmed (see
paragraph 11 of the statement) that upon his reh@mespondent would have 30 days
in which to appeal the earlier adverse asylum datis Up to the date of Mr
Pulham’s statement there had been no reports of iastance of unlawful
refoulement.

Mr Nicol drew attention to a press release of 7r&aty 2008 issued by the
Immigration Appeal Board of Norway which states:

“On the basis of the latest information about thesgible

violations of the rights of asylum seekers in Gegend on the
basis of the need for more information about thedd@ns of

asylum seekers in this country, the Immigration égpBoard

has halted until further notice the transfers tedée according
to the Dublin Il Regulation.”

| should also cite at this point a “Public Statethémm Amnesty International dated
27 February 2008, in which the decision of the Nagi&n Board to suspend Dublin Il
removals to Greece is noted. It stated:

“Asylum-seekers [sc. in Greece] are often internadwabout
their claim in the absence of an interpreter andyéa.
Lawyers report that in practice, individuals campeot to have
their claim rejected at first instance. Amnestietnational has
repeatedly called on the Greek authorities to te&acrete
measures to improve the conditions for asylum-sseke
including by resolving the legal limbo in which thare left —
without documents and without access to any saealices in
practice... Greece does not return people to Afgiten and
yet does not process their asylum application praampt, fair
way, leaving them in limbo without legal status ahdrefore
without rights.”

Mr Nicol referred also to two US State Departmeep&ts on Greece, for 2006 and
2007 respectively. The former states (under tlaeling “Protection of Refugees”):



38.

39.

“The law provides for the granting of asylum orugée status
in accordance with the 1951 UN Convention relatiagthe

Status of Refugees and its 1967 protocol. Howetlee,

government largely has not implemented a 1999 ¢geesial

decree that brought the law into compliance with skandards
of the UNHCR with regard to asylum procedures.piactice

the government provided some protection agaefstulement

the return of persons to a country where there mgason to
believe they feared persecution.”

The 2007 Report replicated this passage, but Wethstbstitution of the phrase “very
limited protection” for “some protection”.

Mr Pulham referred to the Norwegian position, andiea further comments, in a
letter of 11 March 2008 to solicitors acting in H#rer case:

. | have contacted the Dublin office at the [Megian
Directorate of Immigration], and have been adviseat the
material before the Immigration Appeal Board cotesisof the
reports from Amnesty International, UNHCR and other
organisations which have already been placed betbes
Secretary of State in the caseMfand others. These reports
have already been considered very carefully anth# been
concluded that, despite the concerns over certaoeplures in
the Greek asylum process which they describe, there
absolutely no evidence to suggest that any asyleekes
returned to Greece under the Dublin Regulation doul
experience the severe and continual ill-treatmesgded to
show a breach of Article 3 ECHR...

This office has also been informed by the Headhef Greek
Dublin Unit that Greece does not at presegfbule asylum
applicants to such countries as Afghanistan, Iiraa, Somalia
or Sudan, even if their asylum claims have beegctefl. They
may receive a letter instructing them to leave Geekut no
action is taken to enforce their departure.”

That is a sufficient description of the state @& #vidence at the hearing of the appeal.
After we had reserved judgment on 17 March 2008, dburt received a witness
statement dated 23 April 2008 made by Ms Anne Swoifgthe appellant’s solicitors.
She exhibits, and in part quotes, a UNHCR Posiaper of 15 April 2008 “On the
Return of Asylum-Seekers to Greece under the ‘DuBlegulation™”. The Paper
advises governments “to refrain from returning asyiseekers to Greece under the
Dublin Regulation until further notice” (paragraph There follows a description of
a number of difficulties and constraints facing tlin returnees” in Greece, in
particular those with “interrupted” claims, thatwhere the claimant had left Greece
without informing the authorities and before hiaiei was decided or notified. In
such cases it is said (paragraph 9) that despitee Smprovements there remained
ambiguities in the Greek legal arrangements: “ft]kituation calls into question
whether ‘Dublin returnees’ will have access to #ieative remedy...” Some other
matters, including statistical points, are canvdsaad then this:



40.

41.

“17. In light of the above, UNHCR remains concelrtigat as a
result of structural shortcomings in the Greek wasyl
procedure, asylum-seekers continue to remain efédgtin
limbo, unable to exercise their rights, for proledgperiods of
time. UNHCR further notes that the procedure does
guarantee a fair evaluation of asylum claims at fand second
instances. Finally, essential procedural safeguane not
guaranteed throughout the refugee status detelminptocess
to the detriment of asylum-seekers who often ldok most
basic entitlements, such as interpreters and laigato ensure
that their claims receive adequate scrutiny from #sylum
authorities. UNHCR calls upon the Government oédge to
promptly review its asylum procedure at first anecand
instances and in so doing take in due consideralidhCR’s
advice.”

Finally:

“24. ... [A]sylum-seekers, including ‘Dublin retures,
continue to face undue hardships in having theimts heard
and adequately adjudicated. UNHCR is concerned @ha
these factors taken together may give rise to & o§
refoulement.

There are clearly concerns about the conditionsviiich asylum-seekers may be
detained in Greece. It is not however shown thay give rise to systemic violations
of Article 3. As regardsefoulementMr Nicol in a note dated 2 May 2008 submits
that the earlier evidence taken together with te WNHCR material shows “at the
very least, a serious cause for concern as to whetie Greek authorities would
onwardly remove the respondent to Afghanistan @abhn of Article 3”.

| certainly accept that such evidence as therand,in particular the recent UNHCR
Paper, shows that the relevant legal proceduresoasay the least shaky, although
there has been some improvement. | have consiaérether the right course would
be to send the case back to the High Court forllarfexamination of the factual
position. But in truth there are currently no degtions or removals to Afghanistan,
Iraqg, Iran, Somalia or Sudan, and as | understiana ieports of unlawfulefoulement

to any destination. That seems to me to be ckititavould accordingly hold, on the
evidence before us, that as matters stand Greegstswued presence on the list does
not offend the United Kingdom’s Convention obligets. It follows that there is no
case for a limited declaration of incompatibiliglating only to Greece.

CONCLUSION

42.

For all the reasons | have given | would allow Becretary of State’s appeal and
discharge the declaration granted by McCombe Jit IBwill not leave the case
without making clear my view that the list systeanders the United Kingdom’s
compliance with ECHR Article 3 fragile. In the &bse of individual examinations
of the merits of individual cases by those respaasfor specific executive and
judicial decisions in those cases, the whole weightcompliance falls on the
measures and systems in place for monitoring lask @ractice in the listed States,



and does so in circumstances where governmentddssaretion to take a State off
the list, but must seek main legislation. Thoseasnees and systems will need to be

muscular.
Lord Justice Carnwath:
43. | agree.
The Master of the Rolls:

44, | also agree.



