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DECISION: The Tribunal remits the matter for reconsideratiottn

the direction that the applicant satisfies s.3&R9f the
Migration Act, being a person to whom Australia has
protection obligations under the Refugees Convantio



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantaipplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Smka, arrived in Australia [in] March
2008 and applied to the Department of Immigratind &itizenship for a Protection
(Class XA) visa [in] March 2008. The delegate dedidb refuse to grant the visa [in]
June 2008 and notified the applicant of the denisiad his review rights by letter [on
the same date].

The delegate refused the visa application on teeslbathe applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] June @@r review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tggplicant has made a valid application
for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilee maker is satisfied that the
prescribed criteria for the visa have been satidfiegeneral, the relevant criteria for the
grant of a protection visa are those in force witenvisa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Austald whom the Minister is satisfied
Australia has protection obligations under the 1@5hvention Relating to the Status of
Refugees as amended by the 1967 Protocol Relatitinge tStatus of Refugees (together,
the Refugees Convention, or the Convention).

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoom: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside
the country of his nationality and is unable orjrayto such fear, is unwilling to
avail himself of the protection of that country;wino, not having a nationality
and being outside the country of his former habitesidence, is unable or, owing
to such fear, is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

17.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention difin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aameiudes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegwiatiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenuhay be directed against a person
as an individual or as a member of a group. Theguertion must have an official
quality, in the sense that it is official, or offaly tolerated or uncontrollable by the
authorities of the country of nationality. Howevtire threat of harm need not be the
product of government policy; it may be enough thatgovernment has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratn the part of those who persecute
for the infliction of harm. People are persecut@dsomething perceived about them or
attributed to them by their persecutors. Howeverrtiotivation need not be one of
enmity, malignity or other antipathy towards thetwvn on the part of the persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify
the motivation for the infliction of the persecutiorhe persecution feared need not be
solelyattributable to a Convention reason. However,gmrson for multiple

motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aaamtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if



18.

stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
also has had regard to the material referred thardelegate's decision, and other
material available to it from a range of sources.

Application for Protection

20.

21.

22.

23.

24,

The applicant is a 29 year old male who was boturunegala, Sri Lanka [in] 1979
and is a citizen of Sri Lanka. He was granted &lasls 988 Maritime Crew visa [in]
March 2008, first arrived in Australia at Brisbdirg March 2008, and departed his
vessel in Sydney [in] March 2008, whereupon he idliately lodged an application for
a protection visa.

In his application, the applicant stated that HfieSe Lanka because of political
harassment but provided no other details of hisndaThe form states that he is of
Sinhalese ethnicity and Buddhist religion, and tiespeaks, reads and writes only
Sinhala. The applicant lists his occupation immiadlyabefore arriving in Australia as a
seaman, but the application form contains no datsut his employment and
residential history in Sri Lanka.

The applicant then moved to Melbourne and secuwgal representation. In a statutory
declaration dated [in] April 2008, the applicardtet that he had been persecuted in Sri
Lanka for his political activities and if he retechto Sri Lanka he feared that he would
be killed. He claimed that his father was a sclpowicipal who had died on 1994. His
mother was a retired school teacher and he hadyadé®old brother and a 27 year old
sister. He claimed that he completed secondarycdah&ri Lanka.

The applicant claimed that his mother worked asifmn deleted in accordance with
s431(2) of the Migration Act as this informatiorutm identify the applicant] of the
Women'’s Front section of the United National P&uiNP) in the [location deleted:
s431(2)] seat from 1977 to 1986 but resigned hsitipa due to personal and family
matters. In January 1999, [name deleted: s43142pcal UNP politician, asked his
mother to organise the election campaign for thenerws vote, but due to her age and
poor health she asked that the applicant beconuivied instead. The applicant
supported the UNP’s policies relating to the wathwie Liberation Tigers of Tamil
Elam (LTTE) and the economy, so he joined the UN® lzegan to do a lot of support
work for the party over the next 8 years until & Sri Lanka.

The applicant claimed that after he joined the UNP999 he did a lot of campaigning
for youth votes by addressing small meetings ohgoUNP supporters held at his
house, addressing large rallies of young peop#triduting pro-UNP leaflets, door
knocking and telling people about the UNP He clairtieat through these activities he
built a strong base of youth votes for the party.dthimed that as a result of his work,
he was elected [position deleted: s431(2)] of tbatk Front of the UNP [in] June 2000.



25.

26.

27.

28.

29.

As [position deleted: s431(2)], he launched a nvassampaign to gather youth support
for the UNP and would represent the Youth Frontaaitous meetings with religious
leaders and senior figures in the community. Hered that as a result of his work, the
People’s Alliance (PA) was losing support in thats# [location deleted: s431(2)] and
a lot of people started leaving the PA for the UNP.

The applicant claimed that a lot of PA memberdaodtion deleted: s431(2)] got very
angry with him and he became a target for verbdlgysical harassment. He stated
that his family and his life were threatened at thmae.

The applicant claimed that [in] September 2000 ks in the [area deleted: s431(2)]
hanging up banners and posters with other UNP stggan the lead up to the general
election, when he was beaten up by PA supportetsdr10.00 pm. He recognised one
of his attackers as [attacker deleted: s431(2Hading character in the [area deleted:
s431(2)]. He was told by the attackers to stop vatitig youth to support the UNP or he
would be killed and burnt. As he argued with hiaekers, his friends managed to flee
and then he was hit with a baton on the head. Harfeonscious and was found at 7am
the next morning by a child going to school. Herakathat he went to the police in
[Police Station 1] straight away and reported tiwdent. He stated that the police did
not do anything in response to his report becausgwere afraid to take action against
powerful people like [attacker deleted: s431(2)].

The applicant stated that after this incident hat k&ghtly away from public election
stages and rallies due to threats on his life.i{iei@in’s name deleted: s431(2)] lost his
seat at the general election [in] October 2000,fanthe next year the applicant
continued to campaign. He had several argumentsRt supporters but did not
experience any major threatening incidents urii 2001.

He stated that around 5pm [in] November 2001 heretagning from an election rally

in [village deleted: s431(2)] when he noticed @éagroup of around 400 PA supporters
who had gathered at [place deleted: s431(2)] armlwdre hitting bicycles and cars. He
immediately left his vehicle by the side of thed@ad ran into the bushes alongside the
road to save his life. He climbed up a tree ancthaed as PA supporters burnt his
vehicle and then shot in the general direction wher had run away. He spent the
whole night in the tree then hitched a lift withoary driver. The lorry driver told him
that the PA supporters had been attacking UNP stgapdin] November 2001 because
the son of a prominent PA member had been shotlaegadlice at an election rally held
in support of [politician’s name deleted: s431(}¢ reported the incident to the police
but they did not do anything following his repgrerhaps because he could not clearly
identify the individuals responsible, apart fronolnng they were PA supporters.

The applicant claimed that after the 2001 electi®anil Wickramasinghe from the
UNP became Prime Minister of Sri Lanka and woukit\nis house when he was in the
local area and that party discussions with otheiosdigures would take place at his
house because he was still the [position dele#it(®)] of the Youth Front of the
United National Party. He claimed that while the R)Nere in power he did not have
any serious life threatening arguments but had mvarnlyal arguments. [In] March 2002
he became involved in a heated argument with [effateleted: s431(2)], a senior PA
official, and this man motioned to hit the applicamth a baton during the argument. He
left with his supporters to avoid any problems argerienced similar incidents around
that time because he had been invited by UNP stueaders to address their campaign
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31.

32.

33.

34.

rallies to get the youth vote. He stated that [fiarch 2002 the UNP had great success
in local council elections as a result of his dttg and the work of other UNP
supporters.

The applicant claimed that during the time the UM in power he did a lot of social
service work such as co-ordinating a World Bankqaioto supply water in his
community, reconstruction of roads and drains &eddistribution of shelter sheets to
poor families in his community. The UNP lost powélan election on 2 April 2004 and
at 9.45pm the following day his house was attadikeBA supporters. They threw rocks
at the house damaging windows, doors and lightdaodlhey were angry because his
family had allowed UNP supporters to stay at theseo He was not at the house at the
time of the attack because he feared for his safetiyhad gone to [politician deleted:
s431(2)] house. His mother reported the attackeqoblice and told him that the next
day monitors from the Peoples Action for Free aanl Elections (PAFFREL) came to
take photographs of the damage. After this incitenéxperienced continuing verbal
and physical threats to his life and he continwestay at [politician deleted: s431(2)]
house.

[In] April 2004 the applicant claims that he weattis family home for a visit and at
4pm four unknown men entered the house, includimggwith a pistol. One man forced
his mother to inhale from a handkerchief and shaifeeonscious. His brother’'s hands
were tied with a cloth and he was hit firmly on tfen. They were told they would be
finished that day and they were dragged out ohthese into a jeep. They were made
unconscious like his mother and they then becamsatous again around 8pm. The
jeep was stopped in a hilly area and there wasadhoblse in the car. He and his brother
managed to untie themselves and ran away to hitteeibushes. Around 15 minutes
later they heard the jeep leave and they remairdeteh in the bushes all night. The
next day they went to [Police Station 2] to refb# incident.

The applicant claimed that after this incidentfaisily asked him to leave the house
and since that time he had lived in over 50 difiégdaces. He claimed that during this
time lots of telephone calls were made to his fartalfind out where he was hiding and
the callers told his family that if they did notl them where he was, they would Kill
them all and throw their bodies in the river. Tipplecant claimed that he decided to
leave the country for his safety, and his mothef lamother also wanted him to leave the
country because of the threats he was experiendiadried to go to various countries
but could not get any visas and then found out sh@hipping course, so he started the
course in Colombo in September 2004.

The applicant claimed that while he was doing hipging course he worked in a
restaurant in the [suburb deleted: s431(2)] ar62addmbo from 7pm until late. One
night at around 6.30pm when he was going to wotk Wis friends, two people tried to
hit him but he and his friends hit them back arel/tran away. He claimed this incident
happened around December 2004. He did not knowthdattackers were but he
believed they were from the PA because they totd thi stop his political campaigning.
He did not report the incident to police becausaas sick of making reports with
nothing happening.

In September 2005, when he was living in Colompolifician deleted: s431(2)] asked
him to campaign for him in a new seat he was cdéinggsHaving agreed to do so, he
would travel from Colombo to [location deleted: $43] to campaign.
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36.

37.

38.

39.

[In] November 2005 at around 4.30pm he was travghvith [politician deleted:

s431(2)] to participate in a rally in [town deleted31(2)] when his path was blocked
by a van carrying PA supporters including a PA Igliei called [name deleted: s431(2)].
Grenades were thrown at the applicant’s vehicld,ansuffered an injury to his right
shoulder from the blast. He was admitted to thepital deleted: s431(2)] and the
police took a statement from him when he was irphak He claimed the incident was
also widely reported in the media in Sri Lanka.

The PA won the 2005 election and the applicantaai that things got worse for him
after the election with people from the PA seargtior him wherever they suspected he
would be hiding. They would also threaten his fidgso a lot of people were reluctant
to keep him in their house. He kept moving fromg®to house and stopped his
political activities, not participating in the Mdr@006 local government elections.
Despite no longer participating, the threats tdifesdid not stop. There were no other
major incidents before he left Sri Lanka becauseRA did not know where he was
hiding but they were regularly threatening his figrand friends, and they would
threaten to kill them if they did not reveal whéeewas hiding.

The applicant claimed that he was now focused avirg the country. He had
completed his shipping course in January 2005twiés hard to get a job on a ship. He
spent over two years looking for work, from Janu2®@5 to May 2007, and supported
himself by continuing to work at the restaurant aeckiving money from home. He
signed a 10 month contract [in] May 2007 but hadjnarantee of further work after
that time and would have to have spent 3 or 4 nwbé#tk in Sri Lanka before he could
get his next contract, but he felt very afraidéturn to Sri Lanka because of all the
threats.

The applicant claimed that [in] February 2008 atiad 8pm PA people went to his
house and asked his mother to tell him to come a&ki Lanka. As they were leaving,
they fired shots in the air. In regular telephoabschis mother told him about this
incident and about anonymous threatening phons shé was receiving. His ship was
working between Singapore and China and he dec¢alséek protection in another
country before his contract expired. He felt he ldawot be safe in Singapore as anyone
can get easy access to that country and he wasrtgiaf going to China but his ship

got a special charter to come to Australia anddtefhiends here so he decided to apply
for protection here before his contract ended.

The applicant subsequently provided the Departwéhtthe following documents:

* A police book extract issued by the [Police Statipm relation to an incident said
to have taken place [in] September 2000 and bewrtexl [the following day],
describing the attack that the applicant claimedisndeclaration took place on [the
previous day]. The date of issue is blank;

* A police book extract issued by the [Police Statipim relation to an incident said
to have taken place [in] November 2001 and repdit@édecember 2007 (as per
the translation, although it may be [in] Decemb@d2— the original is unclear) in
which the applicant reports the attack on his Jeltitat he claimed in his
declaration took place [in] November 2001. The ddtissue is blank;

* A police book extract issued [in] March 2007 by [Relice Station 1] in relation to
an incident said to have taken place [in] April 2@hd recorded as having been
reported by the applicant’s mother on [the follogvatay]. The report describes an
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4].

attack on their family home which the applicaniroled in his declaration took
place [in] April 2004. The report states that “wesgect [names]. They had once
mentioned that they would attack us. Thereforesuapect they may have attacked
our house. Also, these people once attacked thesligat were around our house”.
The report does not mention the PA or any politmative. The report also states
that the deponent lives in the house with her deargind her son named [son
deleted: s431(2)] The original Sinhalese languasion is and was sealed with a
duty stamp;

A police book extract issued by the [Police Sta&pim relation to an incident said
to have taken place [in] April 2004 and reported April 2007 (as per the
translation, although it may be [in] April 2004 ketoriginal is unclear) in which
the applicant reports about the kidnapping of hifresed his brother which he
claimed in his declaration took place [in] April®0Q The date of issue is blank;

A police book extract issued by the [Police Sta®pim relation to an incident said
to have taken place [in] November 2005 and repdrgdanuary 2008 in which
the applicant reports about the attack that hengdiin his declaration took place
[in] November 2005. The date of issue is blank;

Three membership receipts for the UNP from 1996524nd 2007. The names on
these receipts are written in Sinhalese and nslaan has been provided;

A photocopy of a photograph of two people, whicis itlaimed are the applicant
and the former Prime Minister of Sri Lanka, Raniickamasinghe;

A copy of a letter, together with English transdatidated 2006.09.[date deleted:
s431(2)] from Ranil Wickeramasinghe, leader oftidP, addressed to the
applicant stating that threats to the applicanfissHad been brought to his attention
by [politician deleted: s431(2)] but that the UNE dot have the resources to
provide him with personal security; and

A copy of a letter, together with English transdati dated [in] October 2005 from
the [senior official deleted: s431(2)] of the UNRtNnal Youth Front addressed to
the applicant in his capacity as [senior positiefeted: s431(2)] of the UNP Youth
Front in [location deleted: s431(2)] asking hinc#dl an urgent meeting of the
youth council in his electorate in relation to firesidential election due on 17
November 2005.

In a submission dated [in] June 2008, the applisaepresentative stated that the
applicant feared harm from supporters of the PAdasons of his political opinion due
to his heavy involvement over time in the UNP. Tépresentative also provided
arguments in support of the applicant’s claims. Thbunal has read and considered
this submission prior to making its decision irsthiatter.

The protection visa application was refused [injed@008, without the applicant having
been interviewed in respect of his protection ctifhe delegate concluded that the
applicant was not a person to whom Australia hateption obligations, rejecting his
claims for various reasons, including:

He claimed to have lived at over 50 houses dutiegoeriod he was in hiding, and
yet he only listed a small number of addressesrauy¢his period on his Form 80,
and recorded there that he lived at some of thddeeases for months at a time;



b. He claimed to have avoided incidents from 2005 6728ecause he was in hiding,
and that he worked in a restaurant until May 2@®d yet he also claimed that he
was attacked by political opponents near the restdwvhen on his way to work in
December 2004, suggesting that if there was aningdbreat the applicant’s
opponents could have located him at his workplackcarried out that threat;

c. Country information suggests that political violenn Sri Lanka generally subsides
after each election, the November 2005 electiongea®rally conducted in a free
and fair manner and free of major violent incidegyadectoral violence has
generally diminished since that time, and the UNMP ¢rganised demonstrations
and rallies which have been mainly peaceful anckment resulted in reports of
violence between any parties or their supportarghErmore, the applicant did not
appear to have had a significant enough profilestee warranted ongoing attention
from his political opponents;

d. Four of the police reports showed no date of issnghree of them the dates
appeared to have been altered, and a number ofdhpear to have been reported
long after the alleged incidents took place, rgsioubts about their authenticity;

e. The applicant had produced no documentary evidsuck as medical reports or
newspaper clippings to corroborate his claim toehiaeen injured in a grenade
attack [in] November 2005, which was said to haserbwidely reported in the Sri
Lankan press at the time;

f.  Despite saying that he wanted to depart from Snkaan 2004, the applicant failed
to do so until 2007;

g. The fact that the applicant was able to renew assport in May 2007 and depart
Sri Lanka without problems suggests that stateeptimtn would be available to him
if he sought it.

Review Application

42.

43.

44,

45,

46.

The applicant was represented in relation to thieveby his registered migration agent.

In a statutory declaration dated [in] August 20D, applicant addressed several issues
raised in the delegate’s decision.

The applicant claimed that he had stayed at médigreint places whilst in hiding and
had only provided the main addresses to the Depattrhle would also stay at homes of
UNP friends and supporters when he was campaig8imigretimes he only stayed a few
hours or a night, so he was not able to rememleeexhct address of each place he had
stayed at.

He claimed that when he was attacked on his wayotl at the restaurant in December
2004, the attack took place 5 or 6 kilometres afmay the restaurant so he did not
believe the PA supporters were aware of his edacepof work or the purpose for
which he was walking in that area at the time. H@&twon leave after the attack for two
weeks and looked for another job but could not &nglthing, so when he returned to
work at the restaurant he would use an alternativee and only worked there a few
days a week.

The applicant stated how important his role wathadocal [senior position deleted:
s431(2)] of the UNP Youth Front, which was why sermarty people including the
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leader would have meetings at his house to tryraaiit members. His role always
exposed him to attacks by opposing parties.

The applicant stated that the style of writing &saiing of police reports varies between
police stations and between officers. He also dtttat it was obvious that acceptance
of claims by police after several years is not fdesHe claimed that on three of the
reports he submitted the date of issue was writlegre the date should be and it is not
the date that the reports were made to the pdiieeclaimed that he had cash paid
receipts for these extracts and it can be confirbhedewing them. He stated that the
extract from the incident [in] September 2000 hadrbissued [in] February 2008 but
reading the report it can be understood that tbielémt was reported the following day
rather than 8 years later. He stated it can alsmhérmed by viewing the relevant cash
receipt. He claimed that on some police extraaty ttad mistakenly placed the date the
extract was issued where the date of the compdaimild be. He claimed he had
therefore obtained new police extracts with theexmirdates of when the incidents were
reported and when the police extracts were issued.

The applicant also made new claims about his palithvolvement and claimed that he
had been involved in exposing the corruption ofRiAeparty in many ways which
placed him at further risk of harm. He claimed thatorganised a protest rally [in] July
2005 relating to a corrupt mining transaction aff a®exposing corruption by PA
members at a provincial council level relating &sigus water projects. He stated that
he had brought these incidents to the notice oBtiiteery and Corruption Commission
in Sri Lanka but they had done nothing because dictyot want to be involved in
politics. He also claimed that he disclosed abaselsorganised protest rallies against a
number of other allegedly corrupt PA politiciangldrad led a strike shutting down
shops and buses [in] June 2004 because PA thugscatecting ransom money from
shopkeepers and bus owners. He claimed that bebaus®d exposed these corrupt
practices he believed he was at continuing risknfRA supporters and they were still
interested in him because they believed he hadmrdests and knowledge that would
expose their corruption.

The applicant claimed that around July or Augugt&?Be was waiting for a bus when
two men assaulted him. One of the men was the sarPé organiser. The applicant
claimed that he ran to a nearby hospital for sgcand hid in the toilet but he had not
mentioned this incident because he had no polpertéo prove it happened so he did
not think he could mention it. He claimed that I bt go to the police because he
knew they would not do anything. He also claimeadad not remember every
incident that had happened to him.

The applicant claimed that one month before heSaft.anka he was on his way to
[station deleted: s431(2)] when a local councih[seofficial deleted: s431(2)] from the
PA came and asked him about documents and dethiténg to corruption of two senior
PA figures. This man threatened the applicantitia did not give him the documents
then he would not be allowed to live. He could megtort this to the police because he
was the local [senior position deleted: s431(2})] again he did not mention this matter
previously because he had no police report antidieght he needed to have evidence
for everything that he claimed had happened. He @d&@med that he was under a lot of
stress and pressure.



51. The applicant claimed that he could not relocaievdere in Sri Lanka and he had
already tried to relocate but his problems contihite believed he would not be safe
anywhere in Sri Lanka.

Tribunal Hearing

52. Theapplicant appeared before the Tribunal [in] ApAD3 to give evidence and present
arguments. The Tribunal hearing was conducted thighassistance of an interpreter in
the Sinhalese and English languages. The applgepresentative attended the
hearing.

53. At the commencement of the hearing the applicantiéd up the following documents:

*  The five original police report extracts listed abpwith authorised translations;

A further five original extracts copied from polibeoks, with authorised translations
indicating essentially the same content apart fileendates, as follows:

Police Station Date of Date Incident | Date Extract
Incident Reported Issued

[Police Station | [date]Sept [date] Sept [date] Aug
1] 2000 2000 2008
[Police Station | [date] April [date] April [date] Aug
1] 2000 2000 2008
[Police Station | [date] Nov [date] Dec [date] Aug
1] 2001 2001 2008
[Police Station | [date] April [date] April [date] Aug
2] 2004 2004 2008
[Police Station | [date] Nov [date] Nov [date] Aug
3] 2005 2005 2008

* Untranslated receipts partly in English correspngdo the five reports listed
above, being for 75 rupees dated [in] August 2@08, for 25 rupees respectively
dated [in] August 2008;

* A certified copy of the applicant's UNP memberstgpd for 2007-2008;

* Original medical and diagnosis certificates datatiflovember 2005 indicating
that the applicant was hospitalised [in] Novemb@92and treated fdacerated
wounds to his I/s shoulder

Evidence of the Applicant

54. The applicant was asked why he had only now pratittee medical certificate issued in

2005. He explained that at the time he had seattite UNP head office, because that
had a system for compensating people who had lbgaed in the course of party work.
He had retained a copy and asked that it be sdnirtdut it was lost in the post.
Subsequently, through his contacts in the partyhdsebeen able to have the original
returned to him.



55.

56.

57.

58.

59.

60.

61.

62.

The Tribunal noted that the applicant had submittexidifferent sets of police reports
apparently relating to the same incidents. He v&s@to account for this fact, and in
particular for the dates appearing on the varigiggral police reports, as the two sets of
reports appeared to have been issued at differsas tand to have conflicting dates.

The applicant explained that most of the complaiieiscribed in the reports were made
either on the day of the incident described in tlogmmore commonly, on the following
day. However, the reports themselves were onlyieédasubsequently, when his mother
went around to the various police stations conakemal requested them. The initial set
contained mistakes, with only the report dated fipfil 2004 being accurate, and it was
for this reason he asked his mother to obtain @natét with the correct information.

The Tribunal noted that the first set had been stibdhby the applicant as being
correct, and he explained that he had only subsglyuealised that they contained
mistakes. At the time he was not in a good menddé sAlso, in one case, the report
fails to mention any political angle because thkcpaefused to incorporate it into the
report.

The Tribunal queried why it should accept any @ #vidence given that the reports
appeared to be capable of being solicited to ofes.applicant replied that it was
common for these reports not to be completed ctbyreand that people did not
understand what was happening in the police s&tiDaring this time there was a
change of government and this would affect thecgoli he officer in charge of the
police station would be trying to protect his pmsif and so these things were not
happening properly.

The applicant was asked about his background. idieed that he comes from
Kurunegala, about 110 km or 2% hours from Colonitb®joined the UNP in 1999

when the local organiser had asked his motherdorbe involved again, but as she was
by then too old and feeble she asked him to instBlagl UNP often held large rallies in
the area, and he was attracted to it for a numbeasons, including its conciliatory
approach to the LTTE, and its more liberal econgpaiicies, which he felt had the
potential to create greater job opportunities.

Asked why he had submitted a 1996 UNP membershpioasupport of his claims if

he had not become a member until 1999, he expldiadhat was his mother’s card, as
could be seen from her name on the back. He hddhelDepartment that his mother
was a member of the UNP. The Tribunal noted thagplicant had said that his
mother resigned in 1986. He replied that she hsigmed from her position, but she
remained a member of the Party.

The applicant was asked what work he did afterifgpschool, he replied that from

1999 until 2004 he was basically working for the RIMsked whether he was paid to
perform work for the UNP he said he was not. Thiedimal put it to the applicant that

he had been unemployed between 1999 and 2004 aagtéwed that was the case. Asked
how he survived financially during that time, thgphacant replied that his mother
provided some money, and they got income from tlaei.

The applicant was asked when he started workitigamestaurant, and he replied that it
was in September 2004. He worked cleaning dishéslaopping vegetables. He
worked there until May 2007, although he had alwotto three weeks off after he was
assaulted in December 2004.



63.

64.

65.

66.

67.

68.

69.

70.

71.

72.

73.

Asked about the circumstances of the assault,gpkcant explained that he was living
at [suburb deleted: s431(2)] in Colombo at the tiare&l had to catch two or sometimes
three buses in order to get to work. The assaok ptace at [road deleted: s431(2)],
which is about five or six km from the restaurafitene he was working. He had to
change buses there and was waiting for the bus Waevas assaulted. He was with
three friends at the time.

The Tribunal then put it to the applicant, error&guthat he had said in his initial
statement that he was assaulted while hewadkingto work. He replied that what he
had meant to say is that he was on his way to \Wwehikch is what he did in fact say in
his original declaration, at folio 47, paragrapha?&he DIAC file].

The Tribunal then noted that the applicant hacechrgew claims at the review stage,
namely that he had exposed corruption by PA ofciand that he had suffered further
attacks from PA supporters. The applicant was asksdhe had not mentioned these
matters earlier, and he replied that at that stegdid not have documents to support
those claims. He couldn’t get the documents, asd thlere are deficiencies in the
reports.

The Tribunal noted it had received no documentsibborruption, and the applicant
indicated that he was still hoping to obtain somg,he had given them at the time to
party officials.

The Tribunal pointed out that the absence of acpateport about the December 2004
assault had not prevented him from raising thabcléle replied that his three friends
were also involved in that event, and could corratmit. Also, prior to coming to
Australia he was on a ship for 10 months, and & ke being in a prison.

The applicant added that he personally collectég ame or two of the police reports,
one which he obtained a few weeks after the eveNobivember 2005, for the purpose of
claiming insurance on the damaged vehicle, andhancdlthough he can’t recall which
one, and it may not even have been submitted.

The applicant was asked whether he wished to agithiag else.

The applicant asked whether he needed to submitnang documents to support his
claims or whether the Tribunal accepted those dyrsabmitted.

The Tribunal replied that it would weigh up thedmmce before it, but it was for the
applicant to make out his case. It also indicabed it accepted that the applicant’s
shoulder had been injured, but not necessarilyitheds for the reasons claimed.

The Tribunal also noted that there were variatiorsome f the dates appearing in the
two sets of reports, and that only one of the rspappeared to have had stamp duty
paid on it.

The applicant’s representative submitted that @oeisd set of reports was accompanied
by receipt evidencing the fees paid, but the Trabygointed out that the receipts had not
been translated, and indicated that they shoulfitbe applicant proposed to rely on
them.



74. The applicant’s representative also explainedtti@aapplicant had obtained the second
set of reports in order to rectify the omissionshia original set, and when the Tribunal
pointed out that this was only after the Departniett pointed those omissions out, the
representative agreed that the applicant was relspgto a potentially adverse issue
which had been raised against him, and querieddisevhe was supposed to have done
so.

75. When the Tribunal observed that there was no eciléefore it from the police officer,
the representative pointed out that police fromcinentry of origin could hardly be
expected to give evidence in these types of prangedHow they completed the reports
depends on the calibre of the officers concerned itacannot be assumed that the
extract reports are copied out consistently froenittiormation books.

Post Hearing

76. [In] August 2008 the Tribunal was advised thatdbpelicant’s brother had recently been
killed. The covering letter to that effect foreshad the provision of further
documentary evidence of that event, which is sauwhiderscore the seriousness of the
risk to the applicant himself. The letter enclogaestatutory declaration by the applicant
dated [in] August 2008, and also copy of the cantraferred to in that declaration,
which is said to support the applicant’s claimg tiehas evidence of government
corruption. The contents of the applicant’s statutteclaration are as follows:

1. I have just found out that my brother was killest weekend. | called my
mother on Tuesday. She told me that my brotheibleaa killed on Sunday at
midnight. Four men came to the house and demardkdaw where | was. They
were all wearing coverings over their head so tteyd not be identified. They
abused my mother. Then one of the men hit my braifier the head with a stick.
Then they ran away. Police then came to the hdwgdl. provide the Tribunal
with the police report and the death certificatéhesy are being sent over.

2. This incident has deeply upset me and my faritys is further evidence that
my life is at risk.

3. I am also providing the Tribunal with a documeich is evidence of the
corruption by the government regarding the Kahdtadgaraphite mine. As |
mentioned in my statement to the Tribunal, the gowveent was getting the
supply from hired generators (1000KVA , skip typetead of the regular power
grid at a cost of Rs 9500 a day unnecessarily. Tinehirer company was paying
a commission money to chairman of the mine. | harexided a copy of this
agreement between Sakurai trading company and éhatdgaha Graphite Lanka
Pty Ltd.

77. [In] October 2008, the Tribunal received writterbsussions on behalf of he applicant.
The following documents were enclosed with the sgbions:

«  Certified copies of death certificate, with autlzed translation, pertaining to the
death of the applicant’s brother [brother delett81(2)], [in] August 2008, from
bleeding in the brain caused by assault;

« A certified copy of a police book extract issued] [feptember 2008 by the [Police
Station 1] in relation to an incident said to héadeen place [in] August 2008 and
recorded as having been reported by the applicamdther on [the following day].
The report describes an attack on their family hbméour masked assailants at
approximately 11.00pm demanding to know the wheretshof the applicant. In
the course of heated argument, the applicant’s deseased brother was struck on



the head with a club and fell to the floor unconsasi

«  Copy of letter to Bribe and Corruption Review Coragsion from [the applicant]
and certified translation, dated [in] May 2004;

«  Copy of letter to Bribe and Corruption Review Corasion from [the applicant]
and certified translation dated, [in] July 2005;

78. The written submissions of fact and law includeftiiwing [please note that the
somewhat confusing paragraph numbering is repratlaset appeared in the
submission]:

SUMMARY OF CLAIMS

1. The applicant has a well founded fear of serfwargn in Sri Lanka based upon
his political opinion. The applicant is a suppoied campaigner for the UNP.
The applicant has suffered serious harm in the gmatresult of his political
beliefs and activities. The persecutors have maclear they are political
opponents from the Peoples Alliance Party. He Basived regular death threats
and suffered other abuse. He has suffered psydicaldtarm from this. Politics

in Sri Lanka is marked by violence which continues.

2. Recently the applicant's brother was killed biitigal opponents. The
applicant has provided a police report and deatiificate testifying to this and
the fact that his brother was killed by politicglpmnents who were looking for
the applicant. This happened just after the retabunal hearing.

3. Given that Sri Lanka is a small country, relomatvithin Sri Lanka would not
provide the applicant with protection. Given he ¥docontinue to support the
UNP he would be easily located and targeted agapoltical opponents
supporting the government.

4. The applicant claims that State protection isawailable to him in Sri Lanka.
The applicant has made police complaints and hasded documentation to
verify that. The police however are politicised afwdnot follow through with
investigations against Peoples Alliance party (gowent) supporters. This
failure to properly investigate incidents of palél violence results in
perpetrators going unpunished and essentially ghegreen light for ongoing
harassment and violence. The Sri Lankan policevétténolding protection from
the applicant due to his political beliefs and witigs.

5. Recent Independent Country information incluthethis submission indicates
that policing in Sri Lanka is highly politicised.dlso supports the applicant's
claim that he is being selectively denied law ecéonent practices of a
‘reasonable’ standardHMA v Respondent S152/2003e country information
indicates that the policing standards are genedsfsyunctional and politicised
and that those standards are not restricted togomsponse to LTTE/Tamil issues.
There are numerous examples of police failing tpprly investigate complaints
from a broad range of victims in Sri Lanka andhadh abusing a broad rage of
Sri Lankan citizens....

Well founded fear of Persecution

7. Itis submitted that the applicant has sufferetous harm in the past which has
included regular threats to his life and otherdtsef serious harm.

8. It is submitted that this satisfies S91R(1)(b)he Migration Act being a threat
to his life and liberty and significant physicalrhasment of the person.

9. These threats and harassment against the agpt@atinued over a period of
years and clearly were made against the applicacduse of his political opinion



and activities. The applicant has provided evidesfaevealing corruption by
political opponents and therefore it is submitteak the applicant has a profile
which would lead to his persecution on return.

10. It is submitted that the applicant remaindgsit of serious harm in Sri Lanka
in the foreseeable future.

State Protection

11. It is submitted that in considering whetheismrsable protection will be
provided to the applicant, the experience of th@ieant in making complaints and
the apparent failure of the police to put a reabtnstandard of law enforcement
in place through the investigation process is #evant factor.

12. It is submitted that the Sri Lankan police wgilbvide the applicant with less
than adequate protection if he is forced to retar8ri Lanka.

13. Recent independent country information overwinadjly supports the
applicant's claims in this regard.

14. The country information about the Sri Lankafiqgeosuggest that the police
force is dysfunctional and that its failures andfdpction is not limited to its
dealings with the LTTE or other Tamil groups.15.explained at the recent
Tribunal hearing, the applicant has been to thee@alumerous times to report
incidents of violence against him by political oppats. The applicant initially
provided five police reports regarding incidentviofence against him. Four of
these police reports cited the date of issue optihiee report as the date that the
incident was reported. This was clearly an errothenpart of the police station
when they extracted the police report. The datb@incident is correctly cited in
the body of the police report. The applicant thelnsequently submitted further
reports with the correct dates of issue and datepadrt which he instructed his
family to procure from the police station. The Tnilal has now cast doubt upon
the authenticity of the police reports. It is sutted that these reports cannot be
impugned simply due to the dates being incorreuhgd by the police station.
Extracts of police reports in Sri Lanka are prodi@t any time that they are
requested. These police reports clearly detailrtbielents which were reported
by the applicant.

INDEPENDENT COUNTRY INFORMATION - STATE PROTECTION

16. The following are extracts from the US Stat@&&ment Human Rights
Country Report Sri Lanka 2007:

There were numerous reports that the army, polog, pro government
paramilitary groups participated in armed attackgadnst civilians and practiced
torture, kidnapping, hostage-taking, and extortiith impunity.'

"On October 27, an Asian Human Rights Commissid#tR®) study of 48 police
torture cases in the south revealed that the reagontorture included obtaining
bribes, favoring a second party, preventing a caimtlthat may lead to a
criminal inquiry, failing to comply with traffic des, and asking a police officer a
guestion’

'Role of the Police and Security Apparatus

Following the 2005 presidential election, the gowaent eliminated the Ministry
of Internal Security and placed control of the @&@member police force,
including the 5,850-strong paramilitary Special Karce, under the Ministry of
Defense. Senior officials in the police ,force Haddcomplaints against the
police. Few polic&™°®" serving in Tamil majority areas were Tamil and
generally did not speak Tamil or English. Impunfigyticularly for cases/police
torture and disappearances of civilians within HS&as a severe problem.
Several NGOs



claimed that corruption was also a problem in tlodige, force. An October assessment by
the AHRC revealed the government's tolerance opémeasive corruption and
incompetence of the police force as a major redeotthe institution's incapacity to
investigate and prosecute cases effectively. '(esipladded)

17. An Asian Human Rights Commission report - Smka : Police Reform
Initiatives within a dysfunctional System postedtba AHRC website on 24
October 200%states in its conclusion on p9....

The type of crisis that the Sri Lankan policingtsys faces is a part of a larger
political and societal crisis. The salient quesi®as to what type of policing the
state as well as civil society wants to have. 3wy las the state fears the
development of an efficient policing system asraahto the way the state exists in
the country at the moment the implicit answer &t tjuestion is that the state has
allowed the system to become dysfunctional. Arcifit policing system will
threaten the existing pattern of misrule abuseosigy and corruption.

As long as the state and society cannot arriva aggeement to eliminate these
factors the talk of police reform will remain oftlé practical value. The real
problems are the issues of the nature of the atatdhe role that the policing system
has to play within such a system.

18. The Special Rapporteur on Torture made a seatefallowing his visit to Sri

Lanka in 2007. It is reproduced in the 2007 Asiamtan Rights Commission
report for Sri Lanka and the following are extragkevant to police standards
and conduct :

'SPECIAL RAPPORTEUR ON TORTURE CONCLUDES VISIT TRISANKA'
29 October 2007

The Special Rapporteur on torture and other cruehuman or degrading
treatment or punishment, Manfred Nowak, issueddhiewing statement today:

Over the course of my visits to police stations prisons, | received numerous
consistent and credible allegations from detainwbe reported that they were ill-
treated by the police during inquiries in orderdgtract confessions, or to obtain
information in relation to other criminal offenceSimilar allegations were received
with respect to the army. Methods reported inclubdedting with various weapons,
beating on the solegthe feet (falaga), blows to the ears (“telephong®sitional
abuse when handcuffed or bound, suspension inwspositions, including
strappado, "butchery", "reversed butchery", andrhodls perch" (or dharma
chakara), burning with metal objects and cigaret@sphyxiation with plastic bags
with chilli pepper or gasoline, and various forafgenital torture. This array/

torture finds its fullest manifestation at the TdBtention facility in Boossa.

Intimidation of victims by police officers to refinafrom making complaints against
them was commonly reported, as were allegatiorterefatsos further violence, or
threatening to fabricate criminal cases of poss@ssinarcotics or dangerous
weapons. Detainees regularly reported that habeapus hearings before a
magistrate either involved no real opportunity timtplain about police torture
given that they were often escorted to courts leyvbry same perpetrators, or
that the magistrate did not inquire into whethee $uspect was mistreated in
custody. Medical examinations were frequently atetp take place in the
presenceythe perpetrators, or directed to junior doctors kwlittle experience in
documentationfinjuries.

19. In a statement "SRI LANKA: Disappearances @wtpber 27 - denial of local
or international investigations' issued on Octa@@2007 the Asian Human
Rights Commission states

1 www.ahrchk.net/publ/inainfile.php/sldysfunctionald?s
2 www.ahrck.net/statements/mainfile.php/2007 statasi@B38/




“State responsibility - large scale disappeararazt)ey have been happening in Sri
Lanka continuously since 1971, can only occur wiene is political approval for
such activities by the regime in power. Law enfoneat agencies engage in such
acts. Thus, it can be said that those involveeiioss breaches of the law do so only
when they have the assurance that those who heldrpaill ensure that no
investigations or prosecutions will take place.sTégsurance has become the
cornerstone of the relationship between the palitiegime and the police and
military during this long period.

There is today an entrenched political and leghilioeiin which firm undertakings

not to investigate or to prosecute disappearanueé®ther gross abuses of human
rights remain a foundation stone. It is an unwmittede that politicians will do all

that is within their power to stop investigationsoi allegations of disappearances and
other related matters. The operation of the criifjurstice system takes place only
outside the boundary of this agreement betweeretimogower and the police and
military.

It is this agreement to ensure that investigatiotessthese matters will be prevented
that has created the obstacles to the local crirmmastigation system to the extent
that it has become dysfunctional. The officerdqiefCriminal Investigation Division
(CID), who, being propelled by their professionhligations try to undertake
investigations into this forbidden territory, pbetnselves at serious risk. The
numbers of persons whose careers within the inyatstin field have suffered
serious setbacks, either due to their lack of wstdading of the rules of this
forbidden area, or due to their defiance of thesesrin the pursuit of the best
traditions of their profession, are many. An enfisychology within the criminal
investigation machinery in the country has becoompletely twisted due to these
experiences. Today investigations into cases wtate agencies are involved
would be considered an act of great disloyaltyht olice and the military.

Local people when affected by gross human rightsedtry to make complaints to
local police authorities. The Criminal Procedured€of Sri Lanka has laid down the
detailed procedure for the recording of complaitiisir investigation and the
prosecution of criminal cases. When local peopenteto the provisions in the local
law regarding forced disappearances and similarsty human rights abuses,
mostly done by the police or the military, theyadiger the hidden agenda that has
developed over the last decade not to investigate prosecute these matters as
explained above. After having exhausted all attenpfind legal redress, when they
realise that locally, nothing will happen, they lrep seek help from human rights
organisations and others to take these matteletthited Nations human rights
agencies. When this happens, the same state thiasdbem the investigations
locally, declares that international agencies nestdnterfere as there are local legal
mechanisms to deal with these matters. Thus tieegifacing these problems has
nowhere to turn to. They are deprived of acce$sdal as well as international
systems to find a solution to the tremendous wrahgg have faced.

55. The 2007 Asian Human Rights Commission Rep0ite- state of human rights
in eleven Asian nations in 2007 - "Sri Lanka HurRights violations rise further
in 2007" makes recommendations at its conclusite. féllowing
recommendation is made in relation to investigatbhuman rights abuses:

State sponsored violence has created two typesbfgms. One is that the police
officers themselves including high ranking officéesse taken part in such violence
on a large scale. The other reason is that whestée itself is involved in such
violence there is severe constraint to investigat#h acts. This problem of the
investigating unit is the key issue that guaranie@sunity to perpetrators. This
issue needs to be addressed if there is to bagmpvement at all.

5.2.2 To achieve the above objective the followpngblems in the Sri Lankan
policing system need to be addressed.

5.2.3. The collapse of the exercise of commandoresipility by officers of higher
ranks as required by the Department Code of thiegabk well as the normal



practices of any policing system that has a credibtord of investigations into
crime. There is a serious problem at the very fahepolicing system in terms of
the quality as well as the willingness of the tapking officers to exercise their
responsibilities. The neglect of the duties oftihgg ranks has also contributed to the
allegations of serious corruption in some of thetanking officers of the police.
There are further allegations of direct criminalatvement of some such (?)Ticers.
Without resolving the problems that lie at the vemy of the policing system it is not
possible to get this system to function in a marhat the law requires. All these
problems of top layesf the police seep down to the lower ranks. a result the
entire system today suffers from dysfunctionalism(emphasisadded) The AHRC
has through constant communication tried to hidtiligis issue. On this too the
AHRC is disappointed that neither the governmenmtthe local human rights lobby,
nor the international human rights lobby on Sri kahas taken this issue as a
significant one in dealing with human rights viddars.

5.2.4. As a result of the above mentioned problanasothers serious criminal
investigators within, the policing system does geitt the internal support as well as
the security it needs to conduct investigations sgrious crimes including serious
human rights abuses. Such investigators are inettarfgheir lives from outside
forces such as organised crimes, including allégedrism and also they suffer from
internal problems of betrayal in their organisatitself. This has resulted in the
waste of much talent and training that has gorethm creation of crime
investigating capacity within the premier law emfament agency in the country.
Once again the AHRC notes that neither the govenhmar the local human rights
lobby or the international lobby on human right$Sim Lanka have paid sufficient
attention to this problem.

The Attorney General

5.3.1. The Attorney General - The failure to pragecerious crimes including
serious abuses of human rights is a failure orpéreof the country's prosecuting
office which is vested with the Attorney Generahidfailure and the way to remedy
it have not yet become a key concern of the goventror the local and international
human rights lobby. The excuse of the Attorney GalieeDepartment is that it only
prosecutes when evidence is made available bydleegnvestigators. Its claim is
that it also has no duty to ensure investigatidierefore, when investigations do
not taken place for the reasons stated above tioen&ty General's Department
claims that the prosecutors are not responsibléhfersituation.

20. An Asian Human Rights Commission statemerdt Otctober 2007 Sri
Lanka: Policing and Pimping details the experieoica Dutch journalist making
a police complaint for theft in Sri Lanka and irelébeing asked by a police
officer whether he needed a woman to have sex Whh.statement at pl
states.. As the International Group of Eminent Persons haisited out, this
abandoned commission's time is running out. Thie st&Sri Lanka has virtually
abandoned its duty to investigate and prosecutiggicrimes and human rights
abuses. As a result, the type of law enforceméiseolike the one who made the
offer to the Dutch journalist has been created.

21. The UK Home Office Country information Servitgne 2008 report for Sri
Lankacontains highly relevant and up to date countrgrimfation about law
enforcement issues in Sri Lanka. The followingralevant extracts from this
report which support the applicant's contentiorn Heawill not receive reasonable
protection from the Sri Lankan authorities.

20 May The Deputy Minister for Vocational Trainiagd Industrial Education, P.
Rathakrishnan, claimed to have received informattaat Sri Lanka Police
personnel and Sri Lanka Armv soldiers had beenlugebin several “white van'
abductions. The Deputy Minister decried the risimgnber of abductions,
disappearances and arbitrary arrests. Betweenrifadp and 15 May 2008 he
received complaints of 93 abductions, of which h2es were identified to be
in police detention; 22 were released after betogtired”; and the whereabouts



of the remaining 59 were unknown. In addtion testhabductees the Deputy
Minister said that a total of 290 Tamils were dtifling detained by the authorities.
- Pro-LTTE website TamilNet, SLA, Police complicitvhite van abductions- SL
Minister, 20 May 2008ttp://www.tamilnet.com/art.html?catid=13&artid=296#

Date accessed 20 May 2008

Events in 2008

3.41 As noted in the Economist Intelligence Unit (EIQQuntry Report Sri
Lanka, Main report, January 2008:

"On January 1st [2008] a UNP parliamentarian, T &ataran, was assassinated
en route to a Hindu temple. Mr Maheswaran was dijlest a few days after he had
threatened to reveal information about alleged gowent involvement in recent
abductions during a television interview; the gaweent subsequently reduced his
security.

7.05 Ms Arbour continued

"Sri Lanka has many of the elements needed faroagtnational protection system
... However, in the context of the armed conflinlaof the emergency measures
taken against terrorism, the weakness of the rilaw and prevalence of
impunity is alarming. There is a large number gfoded killings, abductions
and disappearances which remain unresolved... WHel&overnment pointed
to several initiatives it has taken to addressehssues, there has yet to be an
adequate and credible public accounting for the wagority of these
incidents. In the absence of more vigorous invediigs, prosecutions and
convictions, it is hard to see how this will coneean end. While Sri Lanka
has much of the necessary human rights institutionfeastructure, critical
elements of protection have been undermined or comized. The application
of treaties in domestic law has been questionethbySupreme Court in the
Singarasa case. The Government's proposed legishatiaddress this problem,
tabled this week in Parliament only partially addes the issues and risks
confusing further the status of different rightsational law ... In my view the
current human rights protection gap in Sri Lankaas solely a question of
capacity. While training and international expertése needed in specific areas,
and | understand would be welcomed by the Govermmem convinced that
one of the major human rights shortcomings in Sxnka is rooted in the
absence of reliable and authoritative informatiortiee credible allegations of
human rights abuses. " (A Press Statement fromLilsise Arbour, UN High
Commissioner for Human Rights forwarded by the Astuman Rights
Commission) [47¢€]

8. SECURITY FORCES

8.01 The security forces comprise the 65,000-membléze force (which included the
5.850-strong paramilitary Special Task Force) (3t&te Department, Country Reports
on Human Rights Practices 2007, Sri Lanka, issuetiloMarch 2008: USSD 2007)
[2f (Section Id); the 150,900strong armed forcesl(iding recalled reservists and
comprising: army 117,900, navy 15,000, air forcéd@8), and paramilitary forces of
around 88,600 (including 13,000 Home Guard, amedgéid 15,000 National Guard and
a 3,000-strong anti-guerrilla unit). (Europa Wo@dline, Defence) []a]

8.02 The Human Rights Watch (HRW), World Report&08ri Lanka, January
2008, covering events in 2007, noted that:

"Government security forces are implicated in guul&cial killings, enforced
disappearances, forcibly returning internally disygld persons (IDPs) to unsafe areas,
restricting media, freedoms, apparent complicitthwine abusive Karuna group, and
widespread impunity for serious human rights violas. Hundreds of people have
been detained under newly strengthened Emergengul&m®ns that give the
government broad powers of arrest and detentidmowitcharge. The regulations have
been used to conduct mass arbitrary arrests ofcettamils in the capital Colombo,



as well as to detain political opponents, journalts, and civil society activists."
[21b/ (pl) emphasis added.

As noted in the USSD report 2007:

"Following the 2005 presidential election, the gowaent eliminated the Ministry of
Internal Security and placed control of the 65,8@mber police force, including the
5,850 strong paramilitary Special Task Force, utiderMinistry of Defense. Senior
officials in the police force handled complaintsaamgt the police. Few policdc®s
serving in Tamil majority areas were Tamil and geflg did not speak Tamil or
English. Impunity, particularly for cases of politerture and disappearances of
civilians within HSZs [High Security Zones], wasavere problem. Several NGOs
claimed that corruption was also a problem in thodicp force. An October
assessment by the AHRC revealed the government'déoance of the pervasive
corruption and incompetence of the police force aa major reason for the
institution's incapacity to investigate and prosecte cases effectively." [2f
(Section id)

8.04 As noted in the report of the UN Special Rafo on his Mission to Sri
Lanka (28 November to 6 December 2005), publishred®March 2006:

"Significant levels of police brutality and impuwgitvere reported to me by a wide

range of sources. The underlying causes are nfitudifto discern. In the course of

more than three decades of civil strife and viokenthe police force has been
transformed into a counter insurgency force. Mbianttwo thirds of today's police

officers belong to the ‘reserve' rather than thgautar force and most of these have
never received significant training in criminal detion and investigation...

8.09 Asrecorded in Jane's Sentinel Country RiskeAsments, Country Report
Sri Lanka (last accessed 4 January 2008):

"Policemen are poorly paid and susceptible to giion at lower levels. Senior police
officials are recruited more on a basis of clagnthbility. (Sri Lanka is a highly
class-conscious society.) Human rights organisati@mve been highly critical of the
Sri Lankan police, whose rapid expansion and p@aning have contributed to lack
of professionalism...

8.57 Instead of making a diligent effort to invgate and prosecute enforced
disappearances, the government of President MaliRajpaksa continues to
downplay the scope of the problem ... Despite thedheds of alleged
“disappearances' reported over the last two yediset Human Rights
Commission, it has issued no public reports onntfater, has refused to
provide statistics on the complaints it has recgjwend has tried to downplay
the scale of the problem. The monitoring and ingastve authority of the Human
Rights Commission has also been effectively negayetthe obstructive attitude of
the securityforces and lack of support from the government." (HRW, "Recurring
Nightmare - State Responsibility for "Disappearances' and Abductions in Sti
Lanka', March 2008)

8.91 As noted in a statement issued by the Asian&tuRights Commission on 2
January 2008:

"The year 2008 began, for Sri Lanka with the assatien of the Tamil opposition
UNP Member of Parliament, T Maheshwaran... Politiaasassinations... by
politicians and their family members are now a nalrway of life in Sri Lanka... The
Member of Parliament, T. Maheshwaran was assassirgfter he made a public
statement in a television interview that he wowddeal the names of those who are
engaged in kidnappings, abductions and murdetrsinaérth and east of the country...
making such revelations is considered to be amo#eén Sri Lanka now, justifying
summary capital punishment. Threats are made toreamvho makes or plans to make
any revelation about the criminal acts done bytjali leaders through the police and
military as well as paramilitary groups. The pargtany groups are the executioners
who carry out the crimes but those who want theesito be committed and sanction



such actions remain behind the scenes. After esech crime the president of the
country makes a declaration that there will be rapartial inquiry. Sometimes the
declaration even goes further to the effect thttaflocal inquiry fails foreign experts
will be called in to conduct further inquiries. $uygromises are forgotten within a few
days. The same political authorities that direotlyndirectly sanction such murders
and other crimes also ensure that no inquiries@nducted into these matters. "

8.98 The Special Rapporteur further commented:

"The issue of killings, in many respects, provid@simportant window into many,
facets of the overall situation in Sri Lanka. Tleg symptomatic of the widespread
use of police torture, of the failure to rein inusbs committed or tolerated by the
military, and of the systematic efforts by vari@rsned groups, and particularly the
LTTE, to kill Tamils who refuse to support the LITa&hd to provoke military
retaliation. "

8.99 "The police are now engaged in summary exegsitiwhich is an immensely
troubling development. Reports, unchallenged byGloeernment, show that from
November 2004 to October 2005 the police shotagtl@2 criminal suspects after
taking them into custody. It is alleged that the oiforce became necessary when, after
having been arrested, presumably searched, anddgh cases) handcuffed by the
police, the suspects attempted either to escajueattack the officers. In all cases the
shooting was fatal, and in none was a police officgured. The Government
confirmed that in none of these cases had an ialt@oiice inquiry been opened. The
reason proffered was that no complaints had besgived. The pattern of summary
executions that emerges demands a systematicabffesponse that brings those
responsible to justice and discourages, futureatimms. " (UN Special Rapporteur,
report dated 27 March 2006)

AVENUES OF COMPLAINT

8.106 The Human Rights Watch (HRW), World Repofi®[2007 events], Sri Lanka,
January 2008 noted that:

"The Sri Lankan government fails to hold memberthefsecurity forces and nonstate
armed groups accountable for abuses. Key parteafrtminal justice system, such as
the police and the Attorney General's Office, hagkeffectively investigated human
rights violations or brought perpetrators to justi¥/ictims of abuses by security
forces and non-state armed groups are appreheaigat complaining to the
authorities for fear of retaliation, especiallytive absencef functioning victim and
witness protection mechanisms. A draft witness guion bill is still pending....
Independence of the Human Rights Commission aner aitnstitutional bodies has
been undermined since 2006, when Sri Lankan Pretsidahinda Rajapaksa directly
appointed commission members, contrary to the @arisin. " [21b] (p3-4)

8.108 The Human Rights Watch (HRW) report "RetoriMar, Human Rights under
Siege’, published on 6 August 2007 recorded that:

“Impunity for human rights violations by governmeeturity forces, long a
problem in Sri Lanka, remains a disturbing norm.tAe conflict intensifies
and government forces are implicated in a longeoli abuses, from arbitrary
arrests and “disappearances' to war crimes, thergment has displayed a
clear unwillingness to hold accountable those rasjibe for serious
violations of international human rights and huntarian law. Government
institutions have proved inadequate to deal with shale and intensity of
abuse. One barrier to accountability lies in thiifa to implement the 17th
amendment to the constitution, which provides fug establishment of a
Constitutional Council to nominate independent merabto various
government commissions, including the Human Riglamission. Ignoring
the amendment, the president has directly appoiod@missioners to the
bodies that deal with the police, public serviced &uman rights, thereby
placing their independence in doubt. The 17th ammeamd (see text) has been



similarly bypassed in the unilateral appointmenttlid attorney general,
which undermines the independence of that onc21f] [(Summary)

8.111 The International Crisis Group documentL&nika's Human Rights Crisis, Asia
Report N°135', 14 June 2007 noted that:

"When the termsf office of the membersf the Human Rights Commission expired
in April 2006, the president appointed new memla#rsctly, arguing that this was
required due to the nonfunctioningf the Constitutional Council .. Since its
appointment in May 2006, the present Human Rightsn@ission has issued no
reports on high-profile human rights violationssajipearances, the Emergency
Regulations or any other matter. It has occasignallblished some figures on
complaints but these are incomplete or contradjctorhe commissioners
downplay the many reportsf disappearances and abductions received, arguing
that in the majority of cases the person has retdirand that media reports are
“highly exaggerated, unfounded, and malicious' @med being made to tarnish the
imageof the country'. Commissioner Jayawickrama claims siiace May 2006,
there have been "no case$ torture' by the police. This contradicts the
Commission's own statistics, which show 528 commitadf torture in 2006 and
another 159 through April 2007]76a] (p20)

The AHRC report further noted that:

"Quite regularly reports appear in the press opas in police custody, having tried
to attack the police with grenades or other weapbesg shot dead ... In all these
cases the magistrates accepted the versions givtte police and entered verdiots
justifiable homicide. The magistrates decided threactnessf the versions given by
the police before the cases had been broughttatra High Court and before all the
evidence was examined. Such deaths which have keegoite a common occurrence
indicate that the police higher authorities approf/such practices. The fact that the
government or the parliament has not taken anpleigir e ective action to question
this practice also suggests that there is direéhairect political approval of such
killings. The former Inspector Generafl Police (IGP) quite publicly approved this
practice and the present IGP has spoken of stoppinge by 'hook or by crook'.
Neither was taken to task by the government orignradnt.

8.117 As reported by Human Rights Watch (HRW), [Ssahka: Human Rights
Commission Downgraded, on 18 December 2007:

"Recently the International Coordinating CommittééNational Institutions for the
Promotion and Protectiomf Human Rights - the international body that regudate
national human rights institutions - reduced Srhkals NHRC [National Human
Rights Commission] to the statusf an “observer' becausef government
encroachment on its independence ... The intemmaticoordinating committee
downgraded the Sri Lankan NHRC on two groundst,firecause of concerns that the
appointmenbf its commissioners was not in compliance with Snkan law, which
meets international standards; and second, becduk®rubts that the commission's
practice was not "balanced, objective and nondpalitparticularly with regard to the
discontinuatiorof follow-up to 2,000 casesf disappearances in July 2006. '..The
NHRC has failed to adequately address the hundoédeported cases of new
“disappearances' in Sri Lanka over the past twosyda a note dated June 29, 2006,
the secretary of the commission said that it hagid#el to stop inquiring into these
complaints for the time being, unless special dioss are received from the
government.' An internal NHRC circular dated JuBeZ007 imposed a maximum
time period of three months in which complaints traesfiled with the commission,
even though no there is no such limitation in emgstaws or regulations. More than
three months after an incident, the commissionaevilly investigate complaints at its
discretion. " [219]

8.127 The International Crisis Group document Lamka's Human Rights Crisis,
Asia Report N°135', 14 June 2007 noted that:

"In the face of this explosiosf political crimes and rights violations, law enfomoent
agencies and the judicial system have failed almostpletely. There have been



almost no credible police investigations and veny &rrests or indictments in any of
the hundreds of killings, abductions, and disapgeaes over the past year and a half of
sustained violence. Of the sixteen high profileesaso be investigated by the
Presidential Commission of Inquiry into Serious HumRights Violations, for
instance, the police have filed indictments in amig - the assassination of Lakshman
Kadirgamar. The public position of the police ahe attorney general's department is
that there are no suspects or insufficient evidemcdahe other cases. The
government claims to have arrested some soldierd police under the
Emergency Regulations in connection with recentuations and disappearances
but it has given no information about the arreats] no charges have been filed.”

8.148 The International Crisis Group documentL8rika's Human Rights Crisis, Asia
Report N°135', 14 June 2007 noted that:

"The failure of the police and judiciary_is nathgily the result of inadequate training or
lack of resources. It is the direct result of akla¢ political will and a refusal by
the government to acknowledge the extent of théokenm. Throughout 2006-
2007, the official response to allegations of alsus@s been denial, obfuscation,
ad hominem attacks on its critics and threats agaictivists and journalists. In an
attempt to counter international pressure, the gowent has established a number of
institutions to investigate human rights abuses these have been singularly
ineffective. " [76a] (pl8)

15.02 As noted in the ICG (International Crisis Gpdocument "Sri Lanka's Return to
War: Limiting the Damage', Asia Report N°146, 2Mfeary 2008:

"Political power is concentrated in the hands efphesident, his three brothers, a few
close supporters and the military leadership. Acommpromising attitude has taken
hold of many senior officials and officers. In theme of patriotism, and out of a mix
of Sinhala nationalism and determination to refadwer, dissent is increasingly
equated with treason. Publicly questioning govemmmpolicies has become
dangerous. Under the 1978 constitution, the presites extraordinary powers and is
difficult to remove from oft ice. Rajapaksa haseakhe defence, finance and nation-
building portfolios. His brother, Gotabhaya, is elefe secretary and runs that
ministry's day-to-day operations; brother Basihaliamentarian and presidential
adviser, manages the nation-building ministry; beot Chamal is minister for
irrigation and water management and ports and iaviaTwo thirds of the national
budget comes under ministries controlled by the foothers. " [76d] (p15)

15.03 The ICG report of February 2008 further noted

"The opposition is also targeted. In late 2007, ThéVP kidnapped relatives to
prevent TNA parliamentarians from voting against tiovernment budget. They
abstained and the budget passed. “The pressurthraads ... were well beyond what
can be tolerated in a democratic setup”, a Westigomat said. “The government is
making liberal use of death threats to keep peiogiee”. A Tamil parliamentarian
who led the campaign against disappearances antttidis went into self-imposed
exile after his police security detail was cut.”

15.09 In June 2007 Mangala Samaraweera and Srifatiarachchi announced
that they were leaving the Sri Lanka Freedom R&ityP) to form a breakaway party,
the Sri Lanka Freedom Party - Mahajana Wing (SLF),{The Keesing's Record of
World Events, June 2007, Sri Lanka) [23b] The SWPlater signed a memorandum
of understanding with the UNP and their first pebially took place on 26 July
2007 in Colombo, when thousands of protesters negralyainst the Government.
(BBC Sinhala, 26 July 2007)

15.10 On 10 February 2008, the government-contdiienday Observer reported
that “Former Minister Sripathi Sooriyarachchi MRldnis two bodyguards were killed
yesterday when the jeep in which they were trangliveeredoff the road and

crashed on to a tree in Thambuttegama, Anuradheaoayarachchi was on his
way to participate in a conference organised byUhaersity students of the Sri
Lanka Freedom Party's Mahajana Wing, Chief Orgartssvan Ferdinands told the



Sunday Observer. Former Minister Man gala Samarewedso attended the
conference, he said.”

15.12 The letter from the BHC Colombo further repdrthat:

"There is no evidence to suggest that non-stater@csuch as the LTTE, have
targeted political groups during 2007. All TamitelaLITE supporters are vulnerable to
be targeted by the police and military. High pmfiloliticians remain top targets, and
any assassination attempts are normally immediatéiputed to the LITE, although
perpetrators are rarely caught and in the afternratmours abound and the press
point accusations at other groups. In the case Mf Dassanayake [killed by a bomb
blast on 8 January 2008], later press reportscstheg the Sinhala Tigers have been
linked to his murder. Tamil MP Thiyagarajah Maheahan was probably shot dead
by pro-government paramilitaries, and another hpggbfile Tamil MP, Mano
Ganeshan, was forced to leave the country follovihmgats. In both cases their
government security had been reduced a few dags foriattacks/threats.” [15r]

15.13 “According to the police, they do responddmplaints from individuals of
mistreatment on accousittheir political opinion or activity, although ncasistics
are readily available. Similarly, we were unable dbtain statistics for those
arrested/prosecuted for mistreating members of tipali groups. Regarding
accusationsf discrimination by the police against members ofipalar political
groups, it does not appear openly, but generalli#FSkand allied groups receive
extensive physical protection. Other MPs may rezpmotection, but this is subject to
the whim of the government. Security is often withein from MPs who are perceived
to be disloyal or too vocal, particularly from thrénority communities. There is
nothing to suggest that members of political grazgomot live in Colombo/Gampaha
region. All political parties are registered in Gaibo.” (BHC letter, 16 May 2008)

22. A 2006 report by Transparency International plirsuit of ‘absolute integrity’
identifying causes for police corruption' and reéerto on the Australian Development
Getaway website states the following about policeuption at p115...

9.2.4 Political Interference

Political interference has become a major problemealing with police corruption. This is
a problem faced by both India and Pakistan as Wik is largely due to the nature of the
colonial Police Acts which are operative in thosemtries. Pakistan has recently addressed
this problem through a revision of its Police Athe National Police Commission in Sri
Lanka is expected to ensure that appointmentsrangfers of police officers are conducted
on an independent basis and that politicians d@ve any say in the matter. Discussion
with many police officers however revealed thatytdé not have faith in the National
Police Commission and that this resulted in theacsmbing to political pressure out of fear
of being transferred to difficult areas, and makiiased decisions.

23. It is submitted that given all of the above couritrfiormation which clearly
establishes the Sri Lankan police and law enforcgmsystem as dysfunctional and
politicised, the applicant's profile and historyledrm for convention based reasons,
will not receive reasonable state protection shbeldbe forced to return to Sri Lanka.

24. The applicant has suffered serious harm in the g&st result of his political
activities and beliefs. Independent country infotima indicates that the human rights
situation and law enforcement standards in Sri bamkve continued to deteriorate since
the applicant fled. 25. It is submitted that thdigaghave previously failed to properly
investigate complaints by the applicants againspks Alliance Party supporters.
Recent and in depth independent country informaitnaincates that the applicant is
highly unlikely to receive police protection to @asonable standard should he return to
Sri Lanka.

25. In short there is a real chance which is not renwotepeculative that the
applicant will suffer serious convention based h#rmeturned to Sri Lanka.
Independent country information does NOT indichta the will receive protection from



the Sri Lankan authorities.

Reconstitution

79.

On 7 July 2009, the matter was reconstituted puntsioes.422(1) of the Act because the
member who previously constituted the Tribunaltfer purposes of this review was no
longer a member of the Tribunal

Country Information

80.

81.

82.

In addition to the information referred to in thelehate’s decision and that cited by the
applicant and/or reproduced above, the Tribunahlaalsregard to additional country
information it considered relevant

On November 2004 the Sri Lankeily Newsreported that former UNP Minister
Rohitha Bogollagama had changed sides and joiree@¢ople’s Alliance government:
seehttp://www.dailynews.|lk/2004/11/19/pol02.htnfThe Sri Lankan government
website indicates that he is currently Minister Fareign Affairs:
http://www.priu.gov.lk/Govt_Ministers/Indexminisgehtml) On 6 February 2005 the
Sunday Leadereported an investigation into corruption in thiess graphite from the
Kahatagaha mine under Bogollagama'’s tenure, agedféo in the applicant’s claims:
http://www.thesundayleader.lk/20050206/spotligmuht

The following extracts are from a paper entitRa/ing the Price for Patronage:
Electoral Violence in Sri Lankapresented at the September 2008 conference of th
Swedish Political Science Association (SWEPSA), acckssed on 14 August 2009
from http://www?2.statsvet.uu.se/Portals/7/Pdf/8_KristiH&cC3%B6glund.pdf

Electoral violence is a type of violence which istihguished from other forms of political
violence by its timing and targets. It can takecplaefore, during and after elections and is
in different ways linked to the electoral procdasprevious studies on electoral violence,
four types of targets can be discerned: electtaibbiolders (voters, candidates, election
workers, media, and monitors), electoral informafjiegistration data, vote results,
ballots, campaign material), electoral facilitipsl{ing and counting stations), and
electoral events (campaign rallies, travelling ¢dlipg station) (Fischer, 2002, 9). In this
study we are mainly concerned with direct physwalence against people and property,
including threats and intimidation.6 Electoral @nte can be carried out by a diverse set
of actors, such as state actors (military and phligolitical parties, guerrilla/rebel groups,
and militia and paramilitary groups.

Theories on elections, electoral malpractice, asidigal violence have largely been silent
on why some people become targets of electoraéné@ and how politics is affected at the
village level. This article has its theoretical todf departure in the functioning of
societies in which politics is patronage-based@metates through the political parties.
Contradictory theoretical arguments can be madeh®wne hand, it can be argued that
the supporters of the party in opposition are ntiaedy to become victims of violence,

than supporters of the party in power. This is beeghere is a power asymmetry between
incumbent political parties and opposition partigsich works in favour of the party

which holds political power.

Several advantages for the ruling party can beedisd (see e.g. Jackson and Rosberg,
1984; Kitschelt and Wilkinson, 2001; Migdal, 198&nebianco, 1988). Firstly, the
incumbent party has more resources at its dispbbalstate resources can be used for
political patronage, such as distribution of wedfaervices, business contracts and jobs,
which can be used to secure loyalty for the pdlitgarty. Such resources can also be used



as incentives or rewards for the use of violencednyy supporters. Secondly, generally
speaking it is more likely that the police, judigi@nd election commissioner or
commission will side with the party in power. Ircggties based on politics of patronage,
these institutions are more vulnerable to politip@ssures from the incumbent political
party or leaders. This makes the ruling party ntikedy to get away with violence.

Violence has become a recurring phenomenon ai@beiines in Sri Lanka. Such
violence preceded the armed conflict between thEH.@nd the government over an
independent Tamil state in the north and eastidfédtka. Electoral violence was a feature
of the JVP uprisings. For instance, in the 1988idemntial election and the 1989
parliamentary one, the JVP issued death threatasidmth voters and election workers,
and carried through on those threats, in delibextitanpts to sabotage the elections. Due
to the fear created, the election had an extreftoelyoter turnout. However, what is
striking about electoral violence in Sri Lankathat much of the political violence has
been carried out in areas which have not been stmatdy the LTTE and not only in times
of political uprisings in the southern parts of tbland. Instead, the main perpetrators of
electoral violence have been the established pattie SLFP and the UNP.

Who Was Targeted?

Several observations can be made about who it veasvhose property it was — that was
subjected to electoral violence. A first observatiegarding targets of violence is that
many of those who became victims of violence weléipally active around election
times. In fact, several of the victims were resflgedor the village level organisation of
the election campaigning. They were doing doordorccanvassing, preparing poster
campaigns, and participating in or organising poakeetings. Further five of the six
houses/buildings that were burnt down or attaclatibeen used for political organisation
and had been housing party workers and the pantjidates when they came to the
village.

83. The following article entitledUNP supporters attacked in Puttalamas published by
Neth Newson 21 January 2009, and accessed finttr//www.nethfm.com/news_1918-
unp-supporters-attacked-in-puttalam.html 14 August 2009:

A group of supporters of the main opposition UNBeaunder attack at Puttalam town last
night (Jan. 19), police said.

They had been returning after attending a pollteelaliscussion, when the assailants had
struck.

According to Puttalam Police, an area politiciareisponsible for the attack.

The same attackers have assaulted a UNP canditlatetve had visited Puttalam Hospital
where the injured in the previous attack are warded

84. The following article entitlec@tate Terror in Jaffna: UNRwvas published in Sri Lanka’s
online Daily Mirror on 14 July 2009 and was accessed on 14 Augustf20®9
http://www.dailymirror.lk/DM_BLOG/Sections/frmNewstailView.aspx?ARTID=546
68:

The main opposition UNP charged yesterday that dmmen freely roaming in the
North were threatening its candidates to stop #leiction work while police were
distributing leaflets on behalf of UPFA candidates.

The UNP election’s coordinator and North Centraiircial Councillor Rohana
Gamage told a news conference his party’s candidedee forced to stop
campaigning after dusk.

Mr. Gamage said the poster campaign and the houssuse canvassing being
carried out by the UNP were being repeatedly disdipy EPDP supporters.



He alleged that the EPDP which is contesting utftetJPFA betel symbol was
carrying out election work accompanied by policeowlere distributing
propaganda leaflets of its candidates.

Mr. Gamage said unlike at other Local Council pallere state resources and
state functions were used and abused, what waghigpin the North was the
unleashing of terror on a wide scale.

“There had been no foundation stone laying cereesooii erecting of posts for
power supply that was very evident at the otheemtdyg held elections,” he said.

Mr. Gamage said the people in the North were rtet@sted in the poll because
they are more focused on more essential work ssitbcating their relatives who
had been separated or had lost touch with duriegvtr.

He said the government had not given permissidomitg in local and foreign
election monitors and rejected the statements rogdéinisters Anura
Priyadarshana Yapa and Lakshman Yapa Abeywardaheldction monitors
were not needed for the northern polls.

Mr. Gamage said the UNP would conduct its campe@gpite the threats and
intimidation and confirmed that General Secretapsd Attanayake would unveil
the party’s election manifesto on July 23 at Vayarshortly.

85. The following article entitledUNP candidate's vehicle attackeglas published in
Colombo Today 4 August 2009 and was accessed duddst 2009 from
http://www.colombotoday.com/english/articles/Lit&B-candidate-vehicle-
attacked/4626.htm

The UNP says a vehicle of one of its candidatélseaipcoming Uva Provincial
Council election came under attack last night (AAR). Party candidate Nihal
Chandrasiri, in a complaint lodged with Bibile Relj said his cab came under fire
at Wegama area. Four people in the vehicle weoeddjin the incident and
admitted to hospital, he said. The candidate had bavelling in another vehicle
at the time.

FINDINGS AND REASONS

86. Having had regard, for the purposes of s.422(2h@fAct, to the record of the
proceedings of the review made by the Tribunalrasipusly constituted, including the
record of the hearing conducted [in] August 2008, Tribunal has decided to determine
the review in favour of the applicant on the badithe material before it.

Country of Nationality

87. The applicant claims to be a Sri Lankan citizenhide produced evidence of his
background in Sri Lanka, and entered Australia gal@ Sri Lankan passport issued in
Sri Lanka. The Tribunal finds on this basis thatsha national of Sri Lanka and has
assessed his claims against that country.

Well-founded Fear of Persecution for a Convention Bason
Assessment of Protection Claims

88. The applicant provided detailed claims with histpotion visa application describing
much of the history of his involvement with the UNPSri Lanka. The written claims
were supported by documentary evidence including:



89.

90.

91.

92.

e police reports evidencing incidents of politicabince said to have been witnessed
by and/or inflicted on the applicant or his family¢luding a report of the fatal
assault on his brother;

. a death certificate consistent with the claimed meamf the brother’'s death;

« medical certificates supporting the applicant’smléo have been hospitalised in
November 2005;

*  UNP membership cards evidencing the involvemett@fapplicant and his mother
in that party;

» letters of support from the UNP attesting to thplant’s involvement in the party
and also the threats and risks which had ensuedtf involvement; and

« aphotograph apparently showing the applicant tegetith what is, quite clearly
in the view of the Tribunal, UNP leader and forrpgme minister Sunil
Wickramesinghe.

At the review stage the applicant elaborated camalaly on his claims, explaining that
some of the UNP protest demonstrations he had m&ioncerned corruption by
government figures. The applicant explained theneadf these corrupt dealings in
detail, and indicated that he had raised theseectoaavith theBribery and Corruption
CommissionAspects of these claims, too, were evidencedipparting documents,
being copies of letters on UNP letterhead which beeh sent to the Commission, and
also, in one case, by a copy of a contract fostigply of generators to provide power
for the Kahatagaha graphite mine when, accordirigg@pplicant, power was available
much more cheaply from the grid. Country informatas extracted above also lends
support to the applicant’s claims with respectdouption at Kahatagaha involving
former UNP politician Bogollagama who switched side join the PA in 2004.

Many aspects of the applicant’s claims appear torfm®ntroversial, in the sense that
they are supported in general - and, to some egpatific — terms, by the documentary
evidence and country information set out above.

Similarly, many of the concerns raised by the daedpnave, in the view of the Tribunal,
been addressed in the submissions and/or the fati@itory declarations made by the
applicant. For example, the applicant has explaimed way which makes sense
geographically, how he could have been assaultedwta to work in the manner
claimed, without the assailants necessarily legrmihere he worked. With respect to
the alleged failure by the applicant to record @Horm 80 all the relevant addresses
where he temporarily sought refuge prior to depgréri Lanka, the Tribunal observes
that that applicant has provided a considerablebmurof addresses but that in any
event, that form only requests addresses whereg@itant has resided for 12 months or
more, and clearly he claims to have stayed temipparmany places only on a very
short-term basis requiring no identification by ferm 80.

Of particular concern to the delegate, and to thieuhal also, were the various police
reports submitted. As the delegate has pointedioese reports clearly contain
mistakes, omissions and alterations. However,asdwt necessarily follow from this
that the reports are not genuine, or that theadltars were made with any intent to
mislead, particularly as they are so obvious agpfmear quite artless



93.

94.

95.

96.

97.

98.

99.

The reports appear to reflect a process whereloymplaint is made and recorded in a
police incident log book, and subsequently, upoymgnt of a fee, a report of the
original complaint can be transcribed from the holiks is clearly a cumbersome
process, and one in respect of which it standedsan both that complainants may be
told to come back at a quieter time if they wanbpy of the report and also that
mistakes will occur, particularly given what theuotry information extracted above
says about the standard of policing generally.éxample, the 2008ane’s Sentinal
Country Risk Assessment quoted in the UK Home @©ffeport extracted above, refers
to the Sri Lankan police in the following terms:

Policemen are poorly paid and susceptible to coiwopat lower levels. Senior police
officials are recruited more on a basis of clasmthbility. (Sri Lanka is a highly class-
conscious society.) Human rights organisations e highly critical of the Sri Lankan
police, whose rapid expansion and poor training ehasontributed to lack of
professionalism...

Given the concerns raised by the delegate, thecapplhas solicited a further set of
reports, obtained in August 2008 by his motherhlie errors rectified. The content of
the second set of reports is otherwise essentlalgame as that in the first set, although
the different translations have, obviously, resulteslight variations in expression.

They are also evidenced by receipts for payment.

The two sets of documentation have all the appearahhaving been obtained in the
manner claimed, that is by having been copied fiteeroriginal police information
books.

Some of the reports are corroborated by other deatsrsubmitted by the applicant,
such as the medical reports which lend suppotig¢actaimed assault said to have
occurred [in] November 2005.

The most recent report obtained was not previosigynmitted, as it relates to an event
which only occurred after the Tribunal hearing, eanthe death of the applicant’s
brother. That report too is corroborated by anotitemument, the brother’s death
certificate.

Having carefully considered all the evidence befgrine Tribunal accepts the
applicant’s claims as to both the incidents ofdteaed or actual harm he says he has
been subjected to in the past by PA supportersabsudas to the motivations attributed
to those incidents. The Tribunal also acceptsttiemapplicant’s brother was killed in
August 2008 as claimed, an incident which, in tleewof the Tribunal, underscores the
seriousness of the risk faced by the applicant élims

The Tribunal therefore finds that there is morenthaemote chance that the applicant
will encounter serious harm from PA supporters bégpaf amounting to persecution for
the purposes of s.91R of the Act in the reasonfaogseeable future, should he return to
Sri Lanka.

Convention Nexus

100.The evidence before the Tribunal indicates thahtdmen which the applicant fears is

motivated by his actual and imputed political opminamely that he is in fact, and is
perceived to be, an opponent of the Sri Lankamgypiarty. The Tribunal is therefore



satisfied that the motivations of the putative petdgors bring the applicant’s claims
within the scope of the Convention.

Availability of State Protection

101.In Minister for Immigration and Multicultural Affairg Khawar(2002) 210 CLR 1,
Gleeson CJ made the following observation (at p.13)

Where persecution consists of two elements, timailcal conduct of private citizens,
and the toleration or condonation of such condydhb state or agents of the state,
resulting in the withholding of protection whicketkictims are entitled to expect,
then the requirement that the persecution be Isoreaf one of the Convention
grounds may be satisfied by the motivation of @ithe criminals or the state.

102.To the extent that the threats to the applicanhatestate-sanctioned, the issue arises as
to whether state protection is available to thdiaapt in all the circumstances.

103.The applicant has provided documentary evidenagirigrto support the proposition
that he has repeatedly complained to the Sri Laakdimorities to no avail. He has
indicated that he does not believe that the stdtgrotect him for the reason that the
attacks on him are politically motivated, and thieL&nkan police are not prepared to
record and/or respond to such complaints wheredhglainant is from the opposition.

104.The relevant question for the Tribunal, then, iethler this unwillingness to seek the
protection of his country of nationality is justiile. The country information referred to
above indicates to the Tribunal that it is.

105.1t follows from this that the Tribunal finds thdiet applicant’s unwillingness to avail
himself of state protection is justified in theatimstances, as there is, in the view of the
Tribunal, a real chance that the Sri Lankan autiesrivould be unwilling to provide
protection to the applicant for reason of his padit affiliation with the UNP, the
issuance of a Sri Lankan passport to the applicatwithstanding.

Conclusion on Persecution

106.In the present case, the Tribunal finds that th@iegnt faces a real chance of
persecution if he returns to Sri Lanka in Iragha teasonably foreseeable future, for the
Convention reasons of his political opinion, agsuit of the combination of the
existence of a Convention-motivated risk of seribasn and a failure of state
protection.

107.The Tribunal finds for the purposes of s.91R(1)al it is the Convention reason listed
in the preceding paragraph is the essential amdfisignt reason for the harm feared.

Relocation

108.The Tribunal accepts that the applicant has alreaolyed around extensively while he
remained in Sri Lanka, in an attempt to minimise sk of harm, albeit only in a
relatively small area of Sri Lanka.

109.1t is possible, in the view of the Tribunal, thaetapplicant could avoid the harm feared
if he were to relocate within Sri Lanka, desishfrany political activity, and keep a low
profile. However, inAppellant S395 of 2002 v Minister for Immigratiomda



Multicultural Affairs (2003) 216 CLR 473, McHugh and Kirby JJ made tieing
observation at [40]:

...persecution does not cease to be persecutiohdgrurpose of the Convention
because those persecuted can eliminate the hatakibg avoiding action within
the country of nationality. The Convention woulggno protection from
persecution for reasons of religion or politicalragn if it was a condition of
protection that the person affected must take stegmsonable or otherwise - to
avoid offending the wishes of the persecutors. Wauld it give protection to
membership of many a "particular social groupt ifiere a condition of protection
that its members hide their membership or modifpesattribute or characteristic
of the group to avoid persecution. Similarly, itwle often fail to give protection
to people who are persecuted for reasons of racatmmality if it was a condition
of protection that they should take steps to cdrbedr race or nationality.

110.Bearing this in mind, and given what the Tribunahsiders to be a genuine
commitment by the applicant to acting on his pcéitibeliefs, the Tribunal considers
that to require the applicant modify his behavibyiconcealing or suppressing any
political activity would amount to a persecutorytailment of his right to political
expression. Just as the Courdippellant S39%ound that it was erroneous for the
Tribunal to assume that the homosexual applicamtdcsimply return to Bangladesh and
avoid persecution by behaving discreetly, it seemthe Tribunal that it would be
similarly erroneous to expect the applicant inghesent case to suppress his legitimate
and genuinely held political beliefs in order towal/further problems in Sri Lanka.

Safe Third Country

111.Finally, there is no evidence before the Tribunhlol might suggest that the applicant
has a presently existing, legally enforceable righgnter and reside in any safe third
country. Accordingly, the Tribunal finds that theigtralia’s protection obligations are
not excluded under s 36(3) of thegration Act1958.

CONCLUSIONS

112.The Tribunal is satisfied that the applicant issaspn to whom Australia has protection
obligations under the Refugees Convention. Theedfue applicant satisfies the
criterion set out ir$.36(2)(a) for a protection visa.

DECISION

113.The Tribunal remits the matter for reconsideratiath the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958

Sealing Officer’s I.D. prrt44




