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The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Pakistast arrived in Australia [in] March
2009 and applied to the Department of Immigratiod €itizenship for a Protection (Class
XA) visa [in] April 2009. The delegate decided &use to grant the visa [in] May 2009 and
notified the applicant of the decision and his egwrights by letter dated [in] May 2009.

The delegate refused the visa application on teestbathe applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] May 2009 review of the delegate’s decision.

The Tribunal gave its decision on the review atdtyeclusion of the hearing held [in] July
2009. The following are the reasons for that deaisi

JURISDICTION

The applicant has previously applied in Austratind protection visa in 2002 and that
application was finally determined in the negatwyethis Tribunal, differently constituted,
[in] March 2004.

Section 48A(1) of the Act precludes a non-citizehe migration zone who has already
made a an application for a protection visa whiak been refused from making any further
such application while still in the migration zone.

Section 48B of the Act provides that the Ministeaynpersonally determine, if satisfied that it
is in the public interest to do so, that s.48A doetsapply to a particular non-citizen.
However, there is no evidence before the Tribumaliggest that any s48B determination has
been was made by the Minister in respect of thdiggyg. On the contrary, when a purported
further protection visa application was lodged g &pplicant [in] February 2008, the
Department [in] April 2008 declined to refer itttee Minister for the reason that the case was
found not to fall within the relevant ministerialigelines.

The questions therefore arise as to whether theepterotection visa application under
review was validly made in the first place, and thiee, as a consequence, the Tribunal has
jurisdiction to review the primary decision.

Departmental movement records, and file notes awedan file CLF2009/38700, indicate
that the applicant was involuntarily removed fromsfalia shortly after midnight [in] March
2009, having been emigration cleared late [theiptsvday in] 2009. He was transported by
air as far as Bangkok, and transferred to a comgefiight to Karachi, whereupon the
removal was aborted while the connecting planestiisat Bangkok airport, the applicant
having been ejected from that flight on accourttiefun-cooperative behaviour. He was then
escorted back to Australia, arriving [in] March 200
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Subsection 48A(1A) provides that in certain circtamses, a person who has been removed
from the migration zone and is once again in thgration zone is taken to have been
continuously in the migration zone despite thatoeah The applicable circumstances are set
out at subsections 42(2A)(d) and (e) of the ActlyGubsection 42(2A)(d) appears relevant
to the present case. In conjunction with s.48Aa# the effect that where:

* aremovee has been refused entry by a country ihvite was being removed;
» the refusal leads directly to his return to Aussahnd
* he would be an unlawful non-citizen if he werehe tmigration zone;

the person is taken to have been continuouslyanrtigration zone, and is therefore subject
to the prohibition on making a further application a protection visa.

In the present case, however, the evidence sughestwhereas the applicant was being
removed to Pakistan, his country of nationalitywaes not in fact refused entry to that
country. Indeed, departmental file CLF2009/3870fldates, at ff.19-20, that the applicant
was issued with an emergency passport by that sofinf March 2009, precisely to
facilitate his return, the passport with which migimally arrived in Australia having
apparently been lost. Rather that being refusey egtPakistan, the evidence suggests that
the applicant was ejected from the connecting flighile in Thailand, because of his refusal
to acquiesce at the attempt to return him to Paki$he decision appears to have been one
taken by the operators of the airline concerned,thare is no evidence to suggest, for
example, that the Pakistani authorities directsdémoval to prevent the applicant from
arriving at and entering that country, such as taghount to a constructive or indirect
refusal to admit him.

Consequently the applicant does not, in the viethefTribunal, come within the scope of
S.424(2A)(d), and he was therefore not precludes.#§A from applying for a Protection
visa upon his return to Australia It follows froimg that the Tribunal is satisfied that the
application which is the subject of this review wadidly made, there being no other
guestion arising as to its validity.

The Tribunal therefore finds that the delegatemsien is an RRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention)

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.
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Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.
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Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisepiféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filelsiting to the applicant. The Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Background

The applicant is a 26 year old national of Pakistemo has a long and complicated
immigration history, having first arrived in Ausliga[in] February 2001, and made numerous
visa applications or purported applications sirnz time.

Although much of the applicant’s immigration histes not relevant to the present
proceedings, it is worth setting out some of thsttdny as summarised in a decision of the
Migration Review Tribunal (differently constitutedated [in] January 2009, made in respect
of an application for a Bridging E (Class WE) viaa,follows:

18. The review applicant applied for a Protection iB¥) [in] September 2002 and was granted
an associated Bridging A visa on the same day.

19. The PV was refused [in] October 2002 and the rexgpplicant applied to the Refugee
Review Tribunal (RRT) [in] October 2002 for a rewief the refusal.

20. The RRT affirmed the Department’s decision [in] ARO04 and notwithstanding the review
applicant was the holder of a valid Bridging Visathe Department granted the review
applicant his first BVE [in] April 2004 for a perdoof one month to facilitate his departure
from Australia.

21. The review applicant was an unlawful non-citizesnir[date deleted in accordance with
s.431(2) of the Migration Act as it may identifyetapplicant] August 2004 until
[date deleted: s.431(2)] August 2004.

22. [in] August 2004, the review applicant applied jindicial review to the Federal Magistrates
Court of Australia (FMC) of the RRT'’s decision tifilem the PV refusal.

23. The outcome of the judicial review was delivered Bpril 2005, with the result being the
dismissal of the application by the FMC.
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From the initial BVE grant [in] April 2004 until thoutcome of the judicial review, the
review applicant was granted a total of six BVEsspant to subclause 050.212(2) —
‘arrangements to depart’, the last during thatquedeasing [in] May 2005.

The review applicant was then an unlawful non-eitifrom [date deleted: s.431(2)] May
2005 until the next BVE grant [in] August 2006, gied to facilitate his departure from
Australia.

The review applicant has made two applicationgvimisterial Intervention pursuant to s48B
and has made one application for Ministerial Iné@tion under s417 during 2004, 2006 and
2007 respectively. All three applications were ledgubsequent to the Department refusing
to grant the applicant a Protection Visa. In eggplieation, the Minister decided not to
consider intervening in the applicant's case.

[In] August 2007 the Department imposed conditiéa@ (present valid passport) on the
review applicant’s BVE to ensure that he took stepsrange his departure from Australia.
The Department granted the review applicant BVHadditate his removal from Australia
on several occasions however according to the Depat’s records, the review applicant
refused to lodge a passport application with tHadeani High Commission in Australia.

The Department notes that the review applicanblkas granted 18 BVESs to depart since
[date deleted: s.431(2)] September 2007 and thaabeepeatedly refused to apply for a
travel document until all his litigation avenuee axhausted.

The review applicant applied for leave to appeah®Full Federal Court of Australia (FFC)
[in] October 2008 from an interlocutory decisiomtad down [in] September 2008 by [name
deleted: s.431(2)] FM of the FMC The leave appigats currently open and according to
Commonwealth Courts databases, the case has besfuted for hearing [in] February

2009.

[In] November 2008, the Department granted theensapplicant a BVE for a period of two
weeks to allow him further time to apply for a tehdocument. This was the review
applicant’s last BVE and it ceased [in] Novembe®&0

The Department wrote to the review applicant [igcBmber 2008 requesting that he
approach the Compliance Counter to regulariseibgsstatus in Australia The review
applicant presented voluntarily at the Departmeietbourne office [in] December 2008 and
was detained under section 189 of the Act.

The review applicant was placed in Immigration D&t in the Maribyrnong Immigration
Detention Centre (MIDC) [in] December 2008 and &ap[in] December 2008 for a BVE in
association with his application for leave to appedhe FFC.

The Department refused the review applicant's BMEDecember 2008 based on his
previous non-compliance with visa conditions aredjpplication not meeting the time of
application criteria in 050.212(4), that is, rehgtito an application for judicial review relating
to a migration decision.

The review applicant then applied to the MRT foedew of the BVE refusal [in] December
2008.

[In] December 2008, the applicant lodged anotheEBYating that he would like his
application considered on financial grounds. Hénodal that he had incurred a debt during
the 8 years he has been in Australia and wouldfikeopportunity to pay it back and further
stated that he intends to depart Australia andmetuPakistan [in] January 2010. He
continued to state that he was appointed as a mreshpaniversity name deleted: s.431(2)]
council and would like the opportunity to fulfilighrole within the council.

[In] December 2008 the Department deemed the aggitinvalid as the applicant had
lodged another application for a bridging visa witthe 30 day period as stipulated in
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subsection (2) of section 74 (the exception beieggibed circumstances, Regulation 2.23
which was not applicable).

The MRT affirmed the decision under review [in] Bader 2008, finding that the applicant
was not entitled to the grant of a Bridging E (GI®¢E) subclass 050 Bridging (General)
visa.

[In] December 2008, the applicant lodged a fouetluest for Ministerial Intervention under
s.417. The applicant claimed that he is a membtheofdeleted: s.431(2)] University council,
the Managing Director of [Organisation A] and whs funiversity deleted: s.431(2)] student
union activities officer. In his claims he statédtthe has provided many services to the
Australian community, he has contributed finangighysically and mentally. Lastly he
reiterated his claims of having a well founded fefapersecution as he had incurred a number
of debts in Pakistan and states that those peepéerdined to get the money back by any
means ie; torture.

[In] January 2009, the applicant lodged anothefiegion for a BVE visa which is the
subject of this review. In his application the apgut stated that his grounds for seeking a
Bridging visa, was the same as what was writterasisBridging visa application which was
deemed to be invalid.

The BVE application was refused [in] January 200%& delegate stated that due to the
applicant’s past history with the Department, nompliance with the conditions on previous
Bridging visas, he did not meet the time of decistateria 050.223 — abide by conditions.
The delegate further stated that the applicantgrasted 18 Bridging E visas on the proviso
that he would make acceptable arrangements totd&pstralia since [date deleted: s.431(2)]
July 2007 and has failed to do so. The Delegaterabntioned in her decision that
information obtained by the International Orgariafor Migration (IOM) from the High
Commission in Pakistan indicates that applicant achdsed that he could obtain a 5 year
passport which required the applicant to applyafoew identity card or obtain a 1 year travel
document without the identity card. The applicdmise to apply for the 5 year passport and
has since not applied for an identity card.

[In] January 2009 the applicant applied to the Uil for a review of the decision to refuse a
BVE made [in] January 2009 by the delegate.

That application was refused by the Migration Rewvigibunal [in] January 2009 and, as
indicated above, the applicant was removed frontralia [in] March 2009 before returning
here two days later.

In the present case, the Tribunal has had regaftetearious claims and evidence the

applicant has made in support of his previous appbns, including the first protection visa
application lodged in 2002, the purported furthext@ction visa application lodged in 2008,
and the various requests for ministerial intena@mpursuant to s.417 of the Act as outlined

above.

The Protection visa application which is the subgthe present review was lodged [in]
April 2009. In response to question 40 of part Bhaf application form, the applicant states
that he is seeking protection in Australia so tletloes not have to return to Pakistan. In
response to questions 41-45, the applicant redettset following statement which
accompanied the PVA:

Background

| am a 26 year old single male from Pakistan.tlRatkistan to come to Australia to
study.



| used that reason to enter Australia. The reastasired to leave Pakistan was that
there was political differences and violence agsmmy country and in my area
between the Sunni and the Shi‘aa.

The Sunni were in power with a majority and the&hivere seeking to take control.

The Angamam Sipah Sahaba were known in our areéirded with the Sunni
giving a stronger control and more violent actithey targeted Shi'aa. This group
was also under influence from Taliban and recefuading from the Saudi's

The Shi‘aa were following the movement of Iran .

The Shi‘aa to achieve their mission they formedraganisation known as Tehreek-e-
Jafferia with the assistance of Iranian authorities

This party then divided into another group knowi akreek-e-Nifaz Figh Jafferia
(TNFJ) both working for same outcome but with difiet leaders which led to
different methods.

In Multan where | lived, | was a member of the Testk-e-Jafferia, the name means
movement and Jafferia comes from the name of #tle Bham, he was a Jurist and
he gave jurisdiction for Islam.

Our group wanted our Imam'’s jurisdiction in Pakistaamely power in sense.
Whereas the Sunni have other jurisdictions usihgroimam's such as Abu Hanifa.

I joined the group in 1998, and working for thedbmission, attending and
organising meetings on a weekly basis. The agemdddvbe to discuss the plans and
happenings of the local area. My role was to enthatthe new followers would
know of the upcoming date and venue. | was algooresible to recruit new
members.

I would use the residency roll for guidance, eaelekvmy plan would be to visit new
residents and suggest they come to our meetinguldaalso attend any religious
services so as to meet other new prospective mamber

| also worked voluntary for Imamia Student Orgatisg (ISO) where | was
[Position A], the purpose of the organisation wasettlighten Shi‘aa students of their
religious responsibilities and jurisdiction anddieimgs of the Prophet and Imam's.
We were involved with all the local schools, we \blave them come to our
headquarters for workshops on Islam. It was impotiateach them the Shi'‘aa
teachings.

| was also a [position deleted: s.431(2)] for tHeutaman-e-Al Muntazar, this
organisation focused on Darbar Sadgultan.

The area | lived in had mostly Shi'aa but had surding areas containing Sunni. The
differences erupted into violence between the @adnd members were being
targeted and killed. In my area Ayoub Siddiqi, reesva founding member of
Tehreek-e-Jafferia, he was killed by Sunni demaists, oppositions to our party, it
is suspected possibly even authorities were ingblve

Dildar Hussain an active and leading role of ISGwatso killed. The killings stirred
up demonstrations, which then led to further tangeof prominent people such as
Doctors and Financiers.

I worked closely with Dildar Hussain, my Uncle wagpolitical leader and [position
deleted: s.431(2)] for the local Council so he ma@lvement with Ayoub Siddiqi
thus flowing on to me.

Ayoub Siddigi quite often visited my Uncles offitmr discussions and meetings.
Many times | would accompany my Uncle to Ayoub'stiveg place.



Shortly after this the Iranian Consulate was attdokith the Consular being killed.
Why | left my country:

It was from the above killings and violence thdetided to leave Pakistan, other
active members had fled Pakistan to Iran. As | avasember, | believed that it would
only be time before | would be targeted.

| chose Australia as | thought it would be the saftace.
Who | think will harm or mistreat me if | go back:

The Sunni authorities arrested and detained matiyeoBhi‘aa activists and the
Anjamam Sipah Sahaba who specifically targeteca&hvould consider me as a
target.

However as | am now a Rashidi, | will be targetgab sides. | have studied the
faith and since 2006 being devoted.

Why | believe they will harm or mistreat me if | goback:

| cannot return to Pakistan as the Sunni will targe, | left via Karachi, | did not
have trouble as the officer was only young, it wsky usually they are older and ask
guestions and then would have reported me. | wasagtive in the Shi‘aa
movement. It will be expected that | am still aetpolitically and religiously.

However now | am converted to a new faith andgé Iback it will be discovered that
I am now Rashidi and do not follow Sunni or Shi‘aa.

| believe that the faith of Sunni and Shi'aa haanbsorrupted, Rashidi is purified, |
want to start a following, here in Australia itdpen and accepting and a religious
tolerant society, but in Pakistan it is not.

This will not be accepted, | must be a member & @nthe other, | cannot be a
member of Sunni, it is against my family, yet myropersonal belief now is that
Rashidi is the true pure faith.

| cannot live in Pakistan without being an actieader | would preach and lead
followers in the Rashidi religion.

Pakistan is well documented for its mistreatmeatirzg} minority groups of religion.
Why | believe that the authorities in my country wil not protect me if | go back:

The authorities cannot protect me as they aretabtes they themselves get attacked
by sectarian groups. The courts have failed toggtatligious minorities in the past.

My leadership of a minority group will not be favably considered therefore no
protection will be given.

| also fear that the authorities are infested witruption which will flow on to
having my leadership eliminated.

Freedom of religion and practice is very limitedPakistan, | cannot be there and
practice my religion as | want to. | am not a qyietson, | am active and want to
openly share and preach my religion.

34. [In] April 2009, the applicant also submitted tloidwing brief additional statement:

| was forced to flee Pakistan due to the situaitiomwhich | was. The Shi'aa to achieve
their mission, Tehreek-a-Nifaz Figh Jafferia (TNR#s formed with the assistance of
Iranian authorityies. This group over time tookage of another form Tehreek-e-Jafferia
both working for same outcome however leadershdfifisrent which led to different
methods.



| chose Australia as it would be the safest plackitawill give me opportunity to learn
my counterpart Sunni teachings and to decide wiher&uth is and that | found in
Rashidi.

The Iranian Consulate was basically Iranian culttgatre with the provision of consulate
services.

35. The statement was accompanied by two pieces otigounfiormation. The first, concerning
the organisation Tehreek-e-Jaferia Pakistan, cdroasthe from the South Asian Terrorism
Portal located atttp://www.satp.org/satporgtp/countries/pakistamndiestoutfits/TIP.htm

Tehreek-e-Jaferia Pakistan (TJP) meaning 'moveanfaht followers of Figah-e-
Jaferia’, the dominant Shia outfit in Pakistan i@ased in 1992. The origin of TIP
can be traced to the Tehreek Nifaz Figah-e-Jaft¥-(J) meaning ‘movement for the
implementation of Figah-e-Jafreia' (a school dadinisic jurisprudence which is traced
back to its founder Imam Jafar Sadiq) which wammt in 1979 to protect the
interests of the Shiite minority and to spreaditieas of Ayatollah Khomeini, the
Iranian leader who led the successful Islamic Reianh that overthrew the Shah of
Iran in 1979. It is widely believed that the Sunlgrgy considered the name of
Tehreek Nifaz-e-Figah-e-Jaferia as being offenai opposed the Shias, a minority
sect demanding the imposition of thigah (a school of Islamic jurisprudence) in a
Sunni majority Pakistan Following this backlaske 8hia leadership is reported to
have changed the name from TNFJ to Tehreek-e-ddalistan (TJP) in 1994. It is
also believed that the outfit changed its nomenotabecause the party, under
Allama Arif Husseini, wanted to extend its membdygb the non-Shias also.

An ideological split divided the movement into tgmups: one headed by Hamid
Musawi, the follower of Ayatollah Sheriate-Madahge other headed by Arif
Husseini, the follower of Khomeini’'s teachings. sktha Hamid Ali Musawi's group
continues to function under the old nomenclaturéNiJ. The TJP had, during the
period of Allama Arif Husseini, undertaken uporelfdo change the party's
complexion from a religious organisation to a pesgive political party acceptable to
non-Shias as well. Towards this goal, a politicahmittee was constituted to work
out the future strategy in a given situation angatiate with political leaders of
standing to join hands to achieve the objective.tBe leadership, predominantly
religious scholars, dispensed with the committegigoal that the TIJP was and will
remain a religious organisation.

Allama Husseini was killed on August 6, 1988 inkasar. Amongst others, Captain
Majid Raza Gilani, who belonged to Jhang, was atws the incident. As he was
one of the former staff members of President Zia,TNFJ blamed Zia-ul-Haq for
his murder and launched vigorous protests.

The objectives projected by the TJP are: the aeatf a society based on ‘pure
Islam’, the protection of social, political andigébus rights of Shiites, the
propaganda of Shiite ideas, coordination of alliftaki Shiite organisations and the
fight against imperialism. It also believes in isla egalitarianism and social justice.
Two TJP members are also members of the Pakistali@ment. The TJP is reported
to have links with the Iranian clergy. The outfiusce its finances from the Shiite
community in Pakistan, Iran as well as certain cemmal groups.

The Tehreek-e-Jaferia Pakistan, led by Allama Sedl Ali Naqgvi, is a well-
organised outfit, which effectively representsititerests of the Shia community in
Pakistan with a significant following in Jhang.retent years, as a result of increased
pressure from the Sunnis, the TJP has preferraddpt a more reconciliatory and
accommaodating posture than in the past when itappenore assertive and
threatening vis-a-vis the government and Sunnie. TIJP has several affiliated
organisations, including Sipah-e-Abbas, Sipah-e-Bdk and youth bodies like the



Imamia Students Organisation and the Imamia Orgé#iais which are reported to
play an active role. Since 1994, the Sipah-e-MuhathPakistan (SMP), a splinter
group of the TJP with a significant following inalg has emerged as a prominent
Shia terrorist outfit involved in anti-SSP campaigwiolence and target killings. The
TJP is one of the five outfits that have been pibed by President Pervez Musharraf
on January 12, 2002.

The current violent phase between the two commasjitvho had lived in relative
harmony for many centuries, is traced to the 19@@sn a group of Deobandi
militants formed the Anjuman Sipah-e-Sahaba (A8B)age 'war' against the Shia
landholders in Jhang. The ASS, later re-namedaSiah-e-Sahaba Pakistan (SSP),
was established during the Islamisation campaighethen President Gen. Zia-ul-
Haq, and coincided with the Iranian revolution lgdAyatollah Khomeini. The
Shiite Ulemas (religious scholars) perceived higsnees as an attempt to spread
Sunnite norms of Hanifite type in the Shiite comityinAccording to analysts,
sectarian violence among the rival outfits inteeslifin the wake of théihad' in
Afghanistan as Pakistan, particularly the centnal southern Punjab, served as a
base for ‘mujahideen’ recruits. Most of these ‘nhigigen’ returned to Pakistan after
the Russian forces pulled out in the late 198048 aiaught with them a sizeable
supply of arms, ammunition and a proclivity for leioce. They joined the extremist
sectarian outfits and since then, sectarian rivalg largely expressed through
extreme violence. Rivalry between the two outfittensified when the SSP founder
Haq Nawaz Jhangvi was killed in March 1990. Theesgmar also withessed the
killing of an Iranian diplomat, Sadig Ganji in Laieo In 1997, Jhangvi's successor
Zia-ur-Rehman Faroogi and 26 others were killed bomb blast at the Lahore
Sessions Court. In the aftermath, Iranian diploktahammad Ali Rahimi and six
locals were killed in an attack on the Iranian Grat Centre in Multan. On April 12,
2000 three hand grenades were lobbed at a gatheran§hia mosque in Mulawali,
the hometown of Syed Sajid Naqvi, killing 13 persancluding five members of the
family of Syed Sajid Naqgvi. The grenade was rethytaurled from an adjacent
Sunni mosque. Shortly thereafter, a TIP leadeid Egerukh Barjees was killed at
Khanewal near Multan on April 26. On November 28@0Anwar Ali Akhunzada,
the central general secretary of TIP in Peshawaiagsassinated by the Lashkar-e-
Jhangvi (LeJ).

To counter the Sunni militancy, the Shias formguhie-Muhammad Pakistan
(SMP) in 1993. It is generally believed that Maalaiureed Abbas Yazdani created
it in 1993 after he was convinced that the TIJP dowit allow its young cadres to
physically counter the SSP. The Shia youth had laskimg the TJP to take notice of
what they called excesses of the SSP whose membkegsalleged to be targeting
some of the Shia's beliefs. Allama Hamid Ali Musali not endorse the move.
Subsequently, the Sipah-e-Muhammad Pakistan (Shfapquartered at Thokar
Niaz Beg, was created out of the TJP reportedliibylana Mureed Abbas Yazdani
in 1993 and it adopted a more militant stance agaive SSP than the TJP would
allow.

36. The second report, entitldithe Sipah-e-Sahaba Dossiaras published by the Manhattan
Institute’s Center for Policing Terrorism drMay 2005, and is available fronttp://www.cpt-
mi.org/pdf/SSPdossier.pdt relevantly includes the following:

Executive Summary

The Sipah-e-Sahaba Pakistan (SSP) and its mibféstioot, the Lashkar-e-Jhangvi
(LeJ), are sectarian organizations aiming to eistalakistan as an exclusively Sunni
state. Toward this end, the groups press polifidall Shiites to be declared non-
Muslims, and they back up their disdain for Shigdrgeting their community in
terrorist attacks. Though the SSP has been inegxstfor twenty years, when the



LeJ split off from it in the mid-1990s, the pacealatale of the violence increased; in
the last ten years, terrorists have killed mora tB&00 Shia.

Both the SSP and the LeJ espouse violently anti+fiaue and anti-Western rhetoric,
and both are members of Osama bin Laden’s Intematislamic Front and close
associates of Al Qaeda. Since 2001, they havetegenericans and symbols of the
West (including Pakistani Christians) in bombingsd @ifle attacks, often with the
assistance of other Pakistani militant groups....

Chapter V: Operations

The form of Sipah-e-Sahaba and Lashkar-e-Jhangratipns has broadened slowly
over the last twenty years, but they largely fialbione of three categories: sectarian,
political, or anti-Western attacks. The few incittetihat fall outside these headings,
including the 1995 vandalism of the Islamabad BBfices (in retaliation for a
negative portrayal of the SSP in a documentaryje mt been central to the groups’
missions. The SSP/MIP has also staged large @lititlies and continued to publish
the monthly paper Khilafat-I-Rashida, but their ndgolent activities will not be
addressed here.87

While the SSP has often disavowed its violence| . #ieshows no such shame about
its activities. It often claims attacks by callingwspaper offices—a unique
characteristic among Pakistani terror groups. stddao continued to publish a
magazine, Inteqame Haq (Rightful Revenge) thaiueatly details its crimes and
attempts to justify them.88

Sectarian Attacks

The Sipah-e-Sahaba and the Lashkar-e-Jhangvi @vrikiel suppression of Shia
Islam to be their mission, so the vast majorityhafir terrorist acts have been
sectarian in nature. The groups initially preferedssassinate leaders of Shia or
rival Sunni organizations; typically, militants amtorcycles rode close to the victim
and fired on him with Kalashnikov assault riflefi€lterrorists soon expanded their
hit list to include all high-profile Shiites, tarijgg lawyers, doctors, government
officials, intellectuals, and businessmen. Alsanlan citizens were often attacked,
since Iran was the great patron of Shia Islam.drlmees were almost always
perpetrated with guns, though one Shiite politicias killed by a remote-controlled
landmine detonated beneath his car.

To achieve a greater reaction from their actswbtethe SSP and the LeJ began
assaulting worshippers at Shia mosques (imambargalsgraveyards. At first,
masked gunmen would drive by 17 a mosque or fupecgiession, and militants
would fire indiscriminately upon the crowd with aotatic rifles.LeJ terrorists
graduated to more complex methods, though, inctudombings. An engineer
buried a bomb beneath an imambargah in Punjab iiih 2002, and its detonation
killed nine women and three children. Their mostdlg method of attack combined
hand-held explosives, suicide bombers, and gurifine.previously mentioned attack
on July 4, 2003, in Quetta followed this formuldlitants threw grenades into a
mosque to create confusion, then gunmen on neadftops fired on fleeing Shiites
as suicide bombers blew themselves up amidst tvedciFifty-four Shia were killed,
and sixty-five people injured. Recent reports haaened that the LeJ may be
planning attacks using female suicide bombersaetioe heretofore unheard of in
Pakistan, but no such incidents have yet occurred.

Political Attacks

Though the main focus of sectarian groups is dgioeis conflict, the Lashkar-e-
Jhangvi has often clashed with the governmentiafficBoth the SSP and LeJ
militants have often targeted police officers inatings, but the LeJ has extended its
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activities to include bombings. In October of 200 group mailed at least ten
parcel bombs to police and government officialse¢hexploded, injuring nine
people.

Other attacks have been directed at destabiliniagovernment. LeJ activists have
been involved in three attempted assassinatiohsads of state: Nawaz Sharif in
January 1999 and Pervez Musharraf on the 14th Bfdo2 December in 2003. All
three attempts involved explosives. The first twemtions sought to blow up a
bridge as the President’s car crossed it (the renigigers failed both times), and in
the third effort, terrorists tried to ram cars ladeth C-4 explosive into the
Presidential motorcade. None of the attempts sdecké¢hough forty-six people
were injured in the car bombing.

Anti-Western Attacks

Though anti-Americanism has long been a part ofdbelogy of the Sipah-e-Sahaba
and the Lashkar-e-Jhangvi, it did not become aefat@nough to elicit violence until
the invasion of Afghanistan in 2001. After the Paln fell and governmental pressure
began to bear down on the SSP and the LeJ, Pakisteorist groups reorganized

into loose coalitions such as the Lashkar-e- Omhich turned from those groups’
typical targets to assault “American interestsPakistan. LeJ members participated
in the most famous attacks on Americans, includirgkidnapping and murder or
Wall Street Journal reporter Daniel Pearl and theide car bombing outside the

U.S. Consulate (which killed twelve people—all Ra&nis).

The militants defined “American interests” broadhgluding all Westerners and all
Christians in their reach. LeJ members attackesktisgand-ins for America as
brutally as they had Shia mosques, bursting intoaies and opening fire on
worshippers in Bahawalpur and Islamabad. LeJ guraismnassaulted a Christian
school, hospital, and charitable organization asqfd_eO cells. At least thirty-nine
Christians were killed in the year between Oct@t¥2 and September 2003.

This report incorporates, at pp. 21-24, an extengartial list’ of attacks carried out by the
SSP and LeJ in Pakistan, including many attackiserapplicant's home town of Multan in
the years leading up to the applicant’s departuma that country.

The applicant was interviewed by a delegate oMiraster [in] April 2009, where he
reiterated and elaborated on his protection claims.

He explained the religious explorations he had ttaélen at diverse places of worship in
Melbourne. He had met [Person 1], who had beemai@duslim, and they had exchanged
ideas and [information about religious activitiedaded: s.431(2)] [became] Rashidi, which
means “rightly guided” The applicant describedtireets of this faith, including an
obligation to evangelise, and explained that heahlaading role, and has engaged in
evangelism with people he has met through the earfrbis work at [Organisation A]. He
also noted that evangelism must be done in a reht®mand peaceful way, without force or
compulsion. He also noted that he no longer hadact with [Person 1] due to their
divergent ideas about what the Rashidi faith esdail

The applicant said that he had not told his fartigt he had renounced Islam and embraced
Rashidi, and that it would be distressing for themd potentially dangerous for him if they
learned about this, because his family had intredu#hia to that area and belonged to the
prophet. As the applicant had been active in Stgarosations in that area before coming to
Australia, he fears that they will harm him becalisés no longer Shia. He fears that he may
be tortured by Shias in order to force him to netiar Islam, but also continues to fear harm at
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the hands of Sunnis. He no longer fears harm franmBgroups for reason of his past
involvement in Shia groups, but because he hagduaway from Islam altogether. If he
returned to Pakistan he would try to set up anrusgdion like HCFA, and would petition for
the rights of Rashidis. He would also not be discne the practice of his religion, but would
want to actively share and preach his faith. Tleeswities would bring him into conflict
with the Pakistani authorities.

The application was refused [in] May 2000.

The delegate noted that there was little infornmatigailable concerning the Rashidi faith,
and little evidence to suggest that had spreadrzkegorery small number of adherents since
its inception in 2006. The delegate also notedttiaBpplicant had appeared unable to
explain what form his evangelism would take in pc&; other than distributing pamphlets
offering non-religious community services, and wajtuntil people were attracted to such
services before broaching any matters of religicth them. Given that the applicant was
now on his own and without followers, the delegideabted the applicant’s ability to attract
any in the future.

The delegate considered that applicant’s failunaige the issue of his conversion with his
family ran counter to his claimed evangelical ingad, but also noted that if he does fear
repercussions from his family over his abandonroéttte Shia faith he could relocate to a
part of Pakistan out of the reach of his family.

The delegate noted country information indicatingt there are restrictions on freedom of
religion in Pakistan, and that converts from Iskam targeted by Muslim fundamentalists,
but considered that there was no evidence thatremiyoPakistan was aware of the
applicant’s conversion, and expressed the opiriahthere are many Muslims in Pakistan or
are not particularly diligent in the observancéhdir faith, and that any such failure by the
applicant would be unlikely to attract adverserstt.

To the extent that the applicant claimed that bremitment to the Rashidi faith incorporated
a political component of advocating for peopleghts, the delegate felt that the applicant’s
fear of adverse consequences was purely specuéaisbe was not persuaded of his capacity
to establish a constituency to advocate on belfalf o

The delegate did not accept that the applicantahadll founded fear of persecution in
Pakistan for a Convention reason, but also fettifithere were such a fear the threat of
persecution could reasonably be avoided by theagmlrelocating, having regard to his
youth, qualifications in commercial cookery andihass management, and English language
ability.

Review Application
[In] May 2009 the applicant applied for review betdelegate’s decision.

[In] June 2009, the Tribunal invited the applicemattend a proposed hearing scheduled for
[date deleted: s.431(2)] June 2009.

[In] June 2009, the Tribunal was advised by thdiappt’s representatives that they no
longer acted for him.
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[In] June 2009 the Tribunal received a request ftbenapplicant, under cover of a letter from
a person not recorded as the applicant’s authoresggient but evidently acting on his
behalf, that the hearing be adjourned on medicalrguis. An officer of the Tribunal then
contacted the applicant to inform him that if tleahng were to be adjourned on medical
grounds he would need to provide written medical@vwce in support of the request.

[In] June 2009, the Tribunal received a furtheteleon behalf of the applicant raising
concerns about his mental health, and noting thditad complained to DIAC about his
former representatives, was currently seeking ogphent legal representation, and sought an
adjournment of the hearing.

The request was accompanied by a report from asetlon at [organisation deleted:
s.431(2)] dated [in] June 2009, based on intervighesconducted with the applicant [in]

May and [in] June 2009. The report states thaafi@icant is displaying numerous
symptoms of depression, including feelings of hepghess and despair, poor appetite and
concentration, difficulty sleeping, and intensdifegs of sadness. The counsellor observes
that during their interviews the applicant becamasilg confused, struggled to talk about past
events in chronological order, and appeared sadeamfiil. The report recommends
psychiatric review and ongoing counselling.

[In] June 2009 the hearing was re-scheduled tee[dateted: s.431(2)] June 2009, with a
notice that any further adjournment on medical gdsuwould require evidence from a
medical practitioner certifying that the applicards unable to attend for medical reasons.

[In] June 2009the Tribunal received notice of apaptment of a new legal representative,
along with a request for a four week adjournmerdrtable the representative to access the
applicant’s departmental files and take detailetiructions.

[In] June 2009 the Tribunal rescheduled the heanrigate deleted: s.431(2)] July 2009.
Tribunal Hearing

Theapplicant appeared before the Tribunal [in] JulP2@ give evidence and present
arguments. The Tribunal also received oral evidérara the applicant’s father, [name

deleted: s.431(2)], via the telephone from Pakistarespect of which the Tribunal was
assisted by an interpreter accredited in the UrdliEenglish languages.

The applicant was represented in relation to thieveby his lawyer and registered migration
agent, who was present at the hearing. Also pregiémthe applicant’s consent were two
observers, [names deleted: s.431(2)].

Evidence of the Applicant

The Tribunal noted that the applicant appearedit@ imade a number of discreet, but
overlapping sets of claims as follows:

With respect to his first application he had claihte have been at risk of persecution
because he was Shia, a member of Tehreek-e-JatfexifPosition A] of the Imamia Student
Association, and the [position deleted: s.431(2)Fbulaman-e-Al Muntazar.

With respect to his second Protection Visa appbeethe applicant claimed to have adopted
the Rashidi religion, and asserts that he will plyisse if returned to Pakistan as required by
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the Rashidi faith and, consequently, that he is anvapostate in that he has renounced Shia
and Islam.

The Tribunal also noted that the applicant hachuta to be at risk because he has debts in
Pakistan, and also because he will be perceivéeiag westernised because he has been in
Australia for so long.

The Tribunal noted that it was concerned about drethe applicant’s claimed beliefs were,
in fact, genuinely held, including the claim that\would, in fact, feel bound to proselytise in
Pakistan, and also it expressed its concern teatlthmed fear arising from debts owed in
Pakistan had any Convention basis.

The applicant stated that if he goes back andsstatvangelise, which is a tenet of his faith,
he will be attacked and risk death or trauma. e aoted that religious extremists go
against foreigners, or people, who have stayeddmiBakistan for a long time. In relation to
his debt, however, he observed that he could rédpa\by taking another loan and that it is
not a major reason for his claim.

The Tribunal also added that it understood thakthesre three discreet groups from which
he claimed to be at risk of persecution; namelystige itself, his own Shia community and
Sunni Muslims. The applicant agreed that was #se.c He said he had been tortured in the
past and still bears the scars of that, and ifygidens again he could lose his life. The
Tribunal asked the applicant, precisely, what sharbas, and what incidents of torture or ill-
treatment resulted in those scars. The applicaptayed a number of visible scars reflecting
injuries to his forehead and eye, his face andelgis He explained that there were three
occasions when he was physically attacked in tiee1l@90s. He recalls that it was
approximately 1996 when he was bashed and hiteifficbe, 1997 when he received an eye
injury, and he also received injuries when he wedadpped in 1998. Asked if that was the
occasion he was tortured, he said that it was. apipiicant was asked if he was confident
about the dates and he replied that he wasn’teéy8ure and he may have made some
mistakes at the first hearing when giving evidermmayever, he recalls that he was only 13
years of age when he was first attacked. This évagxb after school, and people with beards
struck him and said to tell his parents to stosujing Shia as they are not Muslims. He
was near school on his way home when this happamedhe confirmed that this was in
1996.

Asked about the incident in 1997, the applicand g#aivas after he had been playing sport at
the college grounds and he was again coming hdksked if it was the same people who
attacked him, he said that they were different pebpt they were also bearded and he thinks
they were from Anjeman Sepah.

The applicant added that he had been the [Podidor the ISO. Another [Position A] was,

in fact, shot. Asked when he became the ISO [Posh], he said it was in 1998. Asked

what he had said at the first Tribunal hearings&id he may have given the wrong date then.
The Tribunal expressed the concern as to how a&abogld would become [Position A] of a
student organisation. He replied that he had argawle in his local area, [location deleted:
S.431(2)], but also his family was an important ilgrinformation deleted: s.431(2)]. The

ISO is a nationwide organisation, but [locationetied: s.431(2)] is only a local branch and

he was the [Position A] for that branch. They ledipoor Shia people who needed assistance
with education and did welfare work.
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The applicant was asked about the incident in 1898 he was kidnapped. He said he was
coming back from a TJP meeting when he was grabbddlindfolded. He was kidnapped
and detained and warned that he would be killetpatadoxically also forced to eat. He

was bashed severely on the ear and this has darhegeearing ever since. The applicant
was asked whether he ever had any medical assessez@img and he said that he did have a
medical test here in respect of his visa applicatibhe Tribunal noted that no special
mention of any hearing loss had been made in épairt. The applicant replied that he had
also had motor bike accidents and that he had bawiselling for his trauma.

The applicant was asked why he came to Australiharirst place. He said it was because
of the violence and killing, and he was in fear andld not lead a normal life. He was
looking for ways to find a solution to that problem

The applicant was asked what steps he took aegpehiod from 1996 to 1998 in order to get
around the problem, the Tribunal noting that actgydo his Protection visa application he
appeared to have maintained just the one addré$senleparted for Australia. The
applicant replied that he only wrote down the paremd parental address. Asked where else
he had stayed, he said he had stayed in a numbi#feyent locations around Multan.

The Tribunal asked the applicant about the referéodis father having been attacked and
beaten and having had his property destroyed, sketlavhen it was that this occurred. He
said that that had happened in 1999. His unclealsasattacked, and the president of the
TFY, his uncle’s best friend, was shot.

The applicant was asked about the information eoeathin his Student visa application,
noting that documentary evidence suggesting tisatatiner owned and operated thriving
businesses might appear to contradict aspects @irbtection claims. The applicant replied
that although he wasn’t sure exactly what inforovatvas submitted with that application, it
was designed principally to secure his departukustralia. Asked whether he thought the
supporting documents that accompanied that apicatere fabricated, he said he didn’t
know, but he was fearful of harm in Pakistan.

The applicant was asked what course he came ty.stde said that he studied English and
was also trying to apply for refugee status, bulh&e no information about that. Asked
whether he commenced the business studies coaskedth been the basis for his grant of a
Student visa in the first place, he said that reeriat.

The applicant was asked whether he is still in@&cinvith his family in Pakistan. He said
that for awhile he didn’t have any contact withrtheThen he changed to the Rashidi
religion. He had been thinking about telling thdémt in the end they found out, and in the
end when they did learn about it they threateneddver the phone that he was at risk of
being shot if he returned. Asked how they fount] ba said that since he had converted he
had evangelised and other Pakistanis here had leeamare of this. His family recently sent
him a letter warning him of the risks to him beaabts had rejected Shia. There was also a
letter that has been received from the Tehreekdsgton saying that if he has renounced
Shia then he deserves to die. The letters wedeted to the Tribunal, although the letter
from the Tehreek Organisation was not translated.

The applicant was asked how people in Multan wbeldware that he had evangelised. He
explained that his organisation had an office eldted: s.431(2)] Road, and people would
come and talk about the faith and related isséeked whether there were any Pakistanis
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from Multan who attended, he said that there wefe from a number of different parts of
Pakistan, and that the Pakistani community is tyosennected. The applicant was asked
whether he had the envelope in which the lettedsiieen sent to him and he produced it.
Asked about the contents of the letter, he saitittitiamessage it contains is that he deserves
death if he has renounced Shia.

The applicant was asked when he last had cont#cthig parents. He said that early on he
had a lot of contact with them, but they neverddllbout his residence status; it was more a
guestion of whether he had found a solution tqhiblems. They also moved to different
places as they were also experiencing threatskistda The Tribunal queried whether his
parents hadn’t actually inquired about his viséustand he replied that as he didn’t have any
answer he didn’t tell them anything. Asked whetherparents are aware that he has not yet
obtained permanent residency in Australia, he atithey are not.

The applicant was asked when his family last predidim with financial support. He said
he hadn’t asked them for any, and they were exparig fear and violence themselves.
Asked whether they provided him with any finanaapport after he first arrived in
Australia, he said that they hadn’t and that healiggot it from community services, and he
was homeless for awhile. The Tribunal noted thatapplicant appeared to have suggested
to the Tribunal at the first hearing that he hdgttamoney from his parents since arriving in
Australia. He said that he may have made a mistakee made a number of mistakes in the
first hearing.

The applicant was asked when he last studied itr&liessand he said that [university
deleted: s.431(2)] had given him a scholarship utitkdr refugee access scheme. He studied
social work and psychology in 2008, having staneg007.

The applicant was asked how he managed to geetieatr supporting letters from the TIP
and ISO. He said that these had been requestesl tsomearlier, but they only arrived
recently. A ban on one of the organisations, erdiganisations, was relaxed and then
people were able to send the letters then. Askestlver there was any connection between
the different organisations, the applicant saideivweas not. The Tribunal pointed out that the
wording of the various letters appeared to be idahind asked him if he had any comment
on that. He said that perhaps because they hacetawrces they have co-operated.

The Tribunal also noted that even though the osgdinins had their own websites, the
authors of the supporting letters provided privateil addresses rather than organisational
ones. Asked to comment on that, the applicanttbaidit was just a matter of their own
personal choice.

The applicant was asked about the claims madesintirent Protection Visa application
and, in particular, to explain the Rashidi Religiorhe applicant replied that before he came
to Australia he was only exposed to Shia IslamHeué he has been exposed to different
religions and philosophies. He met [Person 1] id 2006, and they discussed their ideas
and formed the Rashidi faith.

Asked whether he is still in contact with Mr Rashlte said he initially lost contact with him
when he was put in detention, although he has siog® to visit the applicant in detention
on one occasion. His own faith has developed dadged, and he is not sure whether
[Person 1] agrees with the changes that he hasdrai.
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The applicant was asked whether he maintains dgfabinvolvement in [Person 1's]

religion or faith. He replied that his ideas haexeloped and he hasn’t really discussed that
with [Person 1]; however, he does have a leaditeg rAsked whether anyone else shares his
views, he acknowledged that he has no followersbutlks about the Rashidi faith to
people he meets, and he fears that if he wentkstaa he would be prosecuted by the
authorities for rejecting Islam and adopting anotieéigion. The applicant explained the
basic tenets of his religious beliefs, includingesiuling the message; the life hereafter; and
giving to the needy. [Information about the appiitareligion deleted: s.431(2)].

The Tribunal noted that the applicant submittedpsuting documents, which state that
[Person 1] is [information deleted: s.431(2)]. ffimation about Person 1 deleted: s.431(2)].

The Tribunal noted that the applicant had subm#étedpporting document headed
“Fundamentals of Faith of the Rashidi” The Tribuasked the applicant whether he could
point to any obligation to proselytise in that do@nt. The applicant replied that it doesn’t
mention proselytising, [information deleted: s.43).( He thought there was a reference in it
to evangelising, and he certainly mentioned toddsgartment that he considers he has an
obligation to evangelise.

The Tribunal noted that the applicant had clainfed Shia and Sunni wanted to kill him.
The Tribunal also noted that the articles of faitiRashidi exhort followers to shun the
enemies of honesty and love to humanity. The Trdbgueried whether this means that, in
fact, he should shun these people rather than gamsupreach to them. The applicant
replied that he doesn't follow this directive angm®. The Tribunal queried whether the
applicant’s claims could not be seen as evolvinguibthe circumstances. He replied that
Rashidi developed from Shia faith and other faiémg] it is going through an evolutionary
period; however, he is not changing his beliefsuib the circumstances.

The Tribunal asked why the applicant couldn’t sigmgturn to Pakistan, engage in social
work if he wishes, and keep his religious beliefsiimself, as nothing in the fundamentals of
faith of the Rashidi suggests that he has any atitig to spread those beliefs. The applicant
replied that this is not possible as the fundanisigaand the state co-exist in Pakistan and
persecute those who denounce Islam. The apphcantisked how the state would even
know that he has renounced or denounced Islanrepled that evangelising is a tenet of his
faith, but he won’t know who might be working fdret state. Asked whether evangelising is
a non-negotiable tenet of his faith, he replied this. Here in Australia society is more
tolerant of religious beliefs, unlike in Pakistan.

The applicant was asked when he had last spokieis fmarents. He said that they had sent a
letter to him and indicated that they are very typmed when he got their letter he contacted
them. Asked whether he is in contact with thenpbgne, he said that he is. The Tribunal
asked whether he had any objection to it takingewe from his father, and he indicated he
had no objection.

Evidence of the Applicant’s Father

The Tribunal then took evidence, via telephonenftbe review applicant’s father, [name
deleted: s.431(2)], with the assistance of a gedlibrdu/English telephone interpreter. The
witness identified himself and gave evidence uradi@&mation.
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The witness was asked why he sent his son, thécapplto Australia. He said he sent him
here on a Study Visa. Asked whether there waso#mr reason the applicant came to
Australia, he replied that he was being targetethbySepah. They sent him a letter
threatening to kill him. It was because the plabere he was working he was doing a good
job. Asked where his son had been working, he lsaidas working at Tehreek-e-Jafferia.

The witness was asked whether he, or his family,g@var had problems with the Sepah or
ASS. He replied that they all used to be targefBHuky received letters asking them to leave
or they would be killed. Asked whether they gt threats, he said that in our area people
continue to be killed. Asked whether he was satiag these things have been happening
recently or he is referring to years ago, he daadl they still come and inquire from him, and
from neighbours, about where the child (the applices.

The witness was asked whether his son was evelvewyan any other groups and he said
that he was also in the student organisation.

The witness was asked whether his son was evanddtar tortured while he was in
Pakistan. He replied that on a number of occadierntsad been beating and injured, and he
thought that on two occasions he had actually gisaged for a number of days.

The witness was asked whether his son still adhiert®e Shia faith. He replied that he did
not, and he was now following something called RéishAsked whether he has heard of this
faith before, or understands what it involves, &ie shat his son doesn't believe in fasting or
pilgrimage. He understands his son has been iaddier some time now.

The witness was asked whether he had recentlyhgersbn a letter. He replied that he had,
in order to warn him that if he continued with hitivities then they, meaning his family,
would have problems. Asked whether he was unhappuyt his son’s decision, he replied
that he is as his ancestors have all believedeim taith, but now his son doesn’t. The
witness was asked whether he thinks that his satrisk of harm if he returns to Pakistan
and he replied that he definitely is, from all retatives and his nearest and dearest.

The applicant was asked whether his son would teeifsae moved away to a different part
of Pakistan. He replied that in Pakistan they haweh networks that they might find him.
He doesn’t think he can come back without risk axfnh.

The Tribunal observed that as his son was aboat e time he claims to have been
involved in these groups, he seems to have begnyeeng to have obtained a leadership
position. The witness replied that his son was@dgspeaker and he liked the activities, and
he became heavily involved when he was quite youdrwat's why they used to write
threatening letters to him. He was always godusastudies from Year 1. Asked whether he
would say that his son was precocious or advammeki$ age, he agreed that was the case.

The witness was asked which branch of Islam hislyamelongs to and he said it is Tehreek-
e-Jafferia. Asked to specify in broad terms whethe family members were Sunni or Shia,
he replied that they are Shia.

Further Evidence of the Applicant

The Tribunal put to the applicant some concernsdppeared to have arisen in the first
Tribunal hearing. Firstly, the Tribunal noted tha applicant did not appear to know which
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sect of Shia he belonged to. He replied that kidtan the Shia community has different
sub-groups, such as the Sajids, the Tehreeks aldahmanans, however they are all part of
the same community.

The applicant was asked about the suggestionitba$S had changed its name to the SSP
before he is said to have become involved in e &pplicant replied that he had, in fact,
responded to that previously and that in the aeeealme from they were always referred to
as the ASS. He doesn’'t know what names they meg been known by elsewhere. In any
event, he wasn't involved in the government or img such that he would know when the
name changed as far as the government was concerned

The applicant was asked whether there was anydiggghe wished to add. He said he is a
genuine refugee, and he has been here for eigtd,yaal he had no legal representation in
the beginning. He has renounced Islam and embtheedashidi faith and, as a
consequence, he will also be imputed with a palitopinion as well as targeted by religious
extremists.

The Tribunal acknowledged that if the applicant gasuinely renounced Islam and will
evangelise his new faith, then it follows, on tlemtry information, that he would face a real
chance of persecution if he returned to Pakistre applicant responded that he has been
evangelising whilst he has been in immigration digb@. He said that there is no life for him
in Pakistan, and that he will be tortured, prosedwnd killed if he returns there. The
attitudes are the same all around the country.

Country Information on Pakistan

In addition to the information relied on by the Apgnt, the Tribunal has had regard to the
following country information.

On 26 July 2005 the Immigration and Refugee Bo&@amada published the following
report on the Sipah-e-Sahaba (SSP), which is dlaikthttp://www2.irb-
cisr.gc.ca/en/research/rir/index_e.htm?action=geemwrec&gotorec=449472

Pakistan: The Sipah-e-Sahaba (SSP), includingdiiviies and status (January
2003 - July 2005)

Formerly known as the Anjuman-e-Sipah-e-Sahabal@@kindia.com 1 June 2005),
the Sipah-e-Sahaba (SSP), also known as the Arrhed¥riends of the Prophet
(CDI 9 July 2004) or Guardians of the Friends ef Brophet (AP 27 Jan. 2003), is a
"radical" (BBC 7 Oct. 2003a), "sectarian" group (CGDJuly 2004; FAS 1 May 2003)
with "strongholds" in the central province of Punjincluding towns such as
Sargodha, Bahawalpur, Jhang, Multan and Muzaffajgand in the city of Karachi
(CDI 9 July 2004; BBC 7 Oct. 2003a).

The Sunni cleric Maulana Haq Nawaz Jhangvi foungedt became the SSP in the
early 1980s in an attempt to deter the increasifigence of the Iranian Shia
revolution in Pakistan (ibid.). Jhangvi was asseaded in 1990, at which time
Maulana Azam Tariq became the new leader of the(®&F). Tarig continued to be
the leader of the SSP until his death on 6 Oct@b6B, at the hands of gunmen who
fired bullets into the vehicle he was travellingaith four others (ibid. 6 Oct. 2003;
Times7 Oct. 2003; AFP 30 Jan. 2005). On 15 NovembeB280ama Sajid Nagvi, a
Shiite Muslim and leader of Tehreek-i-Islami Padstwas arrested in Rawalpindi in
connection with the murder of Tarig¥{indsor Starl7 Nov. 2003Milwaukee Journal
Sentinell7 Nov. 2003Gulf Newsl8 Nov. 2003). No information about the status of



the case against Naqvi could be found among theesswonsulted by the Research
Directorate.

In October 2004Dawn identified Maulana Ahmed Ludhianvi, Ali Sher Haidand
Khadim Dhiloon as among the "top leaders" of th® $§50ct. 2004b). In July 2005,
Dawnagain identified Maulana Ali Sher Hyderi [Haidea$ a leader of the SSP (21
July 2005). Additional information on the leadepsbf the SSP could not be found
among the sources consulted by the Research Diageto

The SSP has also operated as a political partyhtsabeld seats in the Pakistan
National Assembly (CDI 9 July 2004)he Heraldreported that the SSP is an
"umbrella” political group that supports the JagssMohammad ("Army of
Mohammad") as its "jihadi" branch and the Lashkdhangyvi as its "domestic
militant” branch (Feb. 2002, 35; see also Outlodidrcom 1 June 2005; UPI 4 Mar.
2004; CDI 9 July 2004). Outlookindia.com, an onliNew Delhi-based independent
magazine that is focused on South Asian geopqlitiesitified Lashkar-e-Jhangvi as
"a member of Osama bin Laden's International Isgéfnont (IIF) for Jihad Against
the Crusaders and the Jewish People" (1 June 2806%jever, in February 2003,
Tarig denied any link with the Lashkar-e-Jhanglajming that "[sJome members of
Sipah-e-Sahaba opposed our peaceful struggledartforcement of Islamic laws,
and formed Lashkar-e-Jhangvi in 1996'," while ensptiag that "'Sipah-e-Sahaba
has nothing to do with Lashkar-e-Jhangvihé New2 Feb. 2003; see also CDI 9
July 2004).

The Center for Defense Information (CDI) reporteattthe SSP also has "close
links" with Jaish-e-Mohammed (JeM), which is "ar¢eist organization active in
Jammu and Kashmir" and based in Pakistan (9 Jull¢)20

In its April 2005 report, the International Crigisoup (ICG) stated that "[m]any
leading activists [of the SSP] began their polltzaeers in anti-Ahmadi
organisations" (18 Apr. 2005, 9). According to €, Ahmadis are Pakistan's
"most repressed religious community” who were destigd non-Muslims through a
1974 Constitutional amendment (18 Apr. 2005, 4&Ylier reports indicate that
"[m]any Taliban leaders received instruction inrertism at religious schools in
Pakistan run by the SSP" (Knight Ridder 21 Jan2266e also AFP 7 Oct. 2003). As
at October 2003, the SSP was still operating "heatglof seminaries and religious
schools mostly in poverty-ridden parts of the Phhjgbid.). Moreover, the
Associated Press (AP) reported in January 2003hkabSP "backed Afghanistan's
radical Islamic Taliban militia" (27 Jan. 2003). é&we France Presse (AFP) reported
that in October 2003, Tariq "publicly showed hisnpathy for Afghanistan's former
hardline Islamic Taliban regime" (7 Oct. 2003).

The SSP follows the Deobandi stream of Sunni Islarfjy]iolently anti-Shi‘a" (FAS
1 May 2003; ICG 18 Apr. 2005, 3) and wants Pakisteloe officially declared a
Sunni Muslim state (Terrorism Knowledge Base JW@52 CDI 9 July 2004; BBC 7
Oct. 2003a; AFP 7 Oct. 2003). The ICG reported imil2005 that the SSP is
Pakistan's first anti-Shiite militant group (18 A@005, 3). According to CDI, the
SSP

aims to restore thi€hilafat (Caliphate) system, while protecting Sunnis argrth
Shariat(Islamic laws). SSP members declare that Shias@réviuslims and must be
violently converted or suppressed.... The orgamindioasts 500 offices and
branches in all 34 districts of Punjab. It also &pproximately 100,000 registered
workers in Pakistan and 17 branches in foreign t@ssuch as the United Arab
Emirates, Saudi Arabia, Bangladesh, Canada andrfted Kingdom (9 July 2004).

Reports have described the SSP as a violent gAde® 18 Nov. 2003a) that is
"responsible for most [of the] anti-Shia acts ofd€' in Pakistan (ICG 18 Apr. 2005,



3). The violence, which is taking place "in retaba for the political and religious
assertiveness of the Shias of Pakistan followiegtlumph of the Islamic Revolution
in Iran in 1979" (Outlookindia.com 1 June 2005) ked to numerous reports of the
murder of Shiite militants and ordinary Shiite o#ths (ICG 18 Apr. 2005, 24;
Terrorism Knowledge Base June 2005; CDI 9 July 2004 News3 May 2005; ibid.
8 Mar. 2004Dawn 21 May 2005; ibid. 8 Oct. 20044; ibid. 8 Oct. 2BPAFP 7 Oct.
2004; ibid. 7 Oct. 2003Fimes7 Oct. 2003; BBC 15 Apr. 2005; ibid. 7 Oct. 2003b;
AP 10 Oct. 2003; Xinhua 19 Nov. 2003).

Activities of the SSP have ranged from "organizoadjtical rallies calling for Shi'as
to be declared non-Muslims [and] assassinating prem Shi‘a leaders" (FAS 1 May
2003; see also UPI 4 Mar. 2004) to the "indiscraefi killing of Shiites, including
attacks on Shiite mosques (Terrorism Knowledge Base 2005; see also CDI 9
July 2004). The SSP has consistently maintaindddleapite accusations to the
contrary, it has not been involved in violence (BBOct. 2003b; see also Terrorism
Knowledge Base June 2005) and that it is a "legiténpolitical group" (ibid.; see
also CDI 9 July 2004). The Research Directorate atrdes to find only a few reports
that refer to political activities carried out hetSSPGulf News25 Apr. 2004,
Dawn 8 Oct. 2004b; ibid. 19 Aug. 2004).

104. The applicant referred to Sepah-e-Sahaba PakiStaR)(as Anjuman Sepah-e-Sahaba or

105.

ASS, a moniker which was held against him by thbuiral at first instance on the basis that
country information suggested that it had changgedame to Sepah-e-Sahaba Pakistan (SSP)
well before the applicant claimed to have comdg@dverse attention. However, the country
information on this point is far from unequivocahd there is evidence of both the
persistence of the use of the former name anchtkechangeableness of the two names. For
example, the online edition @&fawndated 15 March 1998 (the year that applicant ddin
have become actively involved in various Shia ge)uavailable at
http://www.karachipage.com/news/mar98/031598¢fers to the banning of various
publications in Pakistan includir§hia Mazhab Kay Buniadi Chalees Ageeday, publiblyed
Anjuman Sipah-e-Sahaba Pakistdfore recently, a report published in February@®80
http://www.nefafoundation.org/miscellaneous/pakigtead0806.pdaind expressed to have
beenAdapted from an expert report submitted on behaiéderal prosecutors in United
States v. Hamid Hayat (U.S. District Court for téastern District of California, CR#05-
240GB)refers to the organization in question as “Anjurgmah-e-Sahaba (SSP)”

The 2008 US Department of State Report on HumahtRigractices, released on 25
February 2009 and availabletdtp://www.state.gov/g/drl/rIs/hrrpt/2008/sca/11918m
includes the following in its section on Pakistan,

Despite some improvements after the state of emeygat the end of the previous
year, the human rights situation remained poorok@joblems included

extrajudicial killings, torture, and disappearanddsere were also instances in which
local police acted independently of government auitth Collective punishment was
a problem particularly in the Federally AdminisfEribal Areas (FATA), which

falls under the legal framework of the Frontierr@es Regulation (FCR). Lengthy
trial delays and failures to discipline and prose¢hose responsible for abuses
consistently contributed to a culture of impun®por prison conditions, arbitrary
arrest, and lengthy pretrial detention remainedbleros, as did a lack of judicial
independence. Corruption was widespread withirgtheernment and police forces,
and the government made few attempts to combairtigem. Although
implementation of the 2006 Women's Protection Achewhat improved women's
rights, rape, domestic violence, and abuse agaimisten remained serious problems.
Honor crimes and discriminatory legislation affecteomen and religious minorities



respectively. Religious freedom violations and iirgectarian religious conflict
continued.

c. Freedom of Religion

The constitution states that adequate provisioall kB made for minorities to
profess and practice their religions freely, b government limited freedom of
religion in practice. Islam is the state religiand the constitution requires that laws
be consistent with Islam. According to the consitity, Shari'a can be applied to a
situation deemed to be in contradiction to the IKkpemnd therefore citizens who are
normally governed by secular law can be subje&itari'a. Shari'a also was applied
in some tribal areas. In the PATA of NWFP, religgadvisors assisted judges. All
citizens were subject to certain provisions of &hand the blasphemy laws.
Freedom of speech is constitutionally subject to/"@asonable restrictions imposed
by law in the interest of the glory of Islam."

Reprisals and threats of reprisals against sugpect@verts from Islam occurred.
Members of religious minorities were subject toleie and harassment, and at
times police refused to prevent such actions orgehpersons who committed them,
leading to an atmosphere of impunity. The constitustipulates the president and
the prime minister must be Muslim. The prime migisfederal ministers, and
ministers of state, as well as elected memberseoSenate and National Assembly
(including non-Muslims), must take an oath to \&rio preserve the Islamic
ideology," the basis for the creation of the countr

Religious groups must be approved and registehede twere no reports the
government refused to register any group.

The law declares the Ahmadi community, which comsdtself a Muslim sect, to be
a non-Muslim minority. The law prohibits Ahmadishavnumbered more than two
million, from engaging in any Muslim practices, luding use of Muslim greetings,
referring to their places of worship as mosquesting Islamic prayers, using
specific Islamic terms, and participating in thgjléa Ramadan fast. Ahmadis were
prohibited from proselytizing, holding gatherings distributing literature.
Government forms, including passport applicatiams oter registration documents,
require anyone wishing to be listed as a Muslirdgnounce the founder of the
Ahmadi faith. The Ahmadi community claimed thatidgrthe year, 31 Ahmadis
faced criminal charges under religious laws or beeaf their faith. As of
November, there had been four targeted killing&luhadis during the year,
according to the AHRC.

The penal code calls for the death sentence ontiigisonment for anyone who
blasphemes the Prophet Muhammad. The law provatdgd imprisonment for
desecrating the Koran and as long as 10 yearssorpfor insulting another's
religious beliefs with the intent to offend relig®feelings. The latter was used only
against those who allegedly insulted the Prophétdviumad. Groups such as the
Khateme Nabuwwat Movement, which considered anydmzquestioned the
finality of Prophet Muhammad to be a heretic, wegorted to insult Ahmadi beliefs,
but authorities did not prosecute these cases.

On June 8, police charged all the residents of Ralkw Punjab under anti-Ahmadi
laws and arrested Muhammad Yunus. The basis fqudliee charges against the
thousands of Rabwah residents, according to theiftiRided lighting fireworks and
lamps and greeting each other, which the governcmrgidered to be preaching
their faith, a crime by law. The case was pendingear's end.

In August communities near Multan warned Ahmadithimarea to close their places
of worship. When they refused, the communities &mtlg complaint with local
police, alleging the Ahmadis were attempting tospfgtize. Police ordered the



"temporary closure" of Ahmadi centers in the aflday remained closed at year's
end.

On September 10, the Multan bench of the Lahoré @igurt ruled that one of the
men who allegedly abducted two Christian girls andsequently married one of
them be granted custody of her. According to CiamsSolidarity Worldwide (CSW),
on June 26 in Muzaffargarh district, Punjab, thresn kidnapped 13-year-old Saba
Masihto and Anila, her nine-year-old sister. CS\foréed the men admitted to
forcing the girls to convert to Islam before contipgl Saba to marry one of them.
The court granted the parents custody of Anila.

On October 9, Gulsher Masih and his daughter, S&xalaher, were arrested after
the father was accused of desecrating the Korath i®onained in detention at year's
end.

During the year, there were no developments idémuary 2007 case in which an
Intelligence Bureau district officer ordered theeat of five Ahmadis, including two
minors ages eight and 11, after a teacher discdtbeeminors carrying an Ahmadi
children's magazine, Tashhizul Azhan. The casavegevide press coverage,
following which the charges were dropped. The eea® re-filed in February 2007
against two adults.

There were no developments in the trial of the M&@07 case of a retired assistant
sub-inspector who shot and killed a recent Ahmadvert in a restaurant in Seerah,
near Mandi Bahauddin in Punjab. The retired offiedaz Gondal, later surrendered
to police and admitted to the killing, claiming taet was justified under Islamic
apostasy laws. At year's end, he was incarceraigth® case was pending.

There were no developments in the case of Martha 8iChristian who was arrested
for blasphemy in January 2007 and released orirbilhy 2007. She was accused of
making derogatory remarks against the Koran, beitciimed the charges originated
from Muslim contractors who did not want to pay featerials her husband had sold
them.

There were no developments in the September 2@3piemy case of Shahid
Masih, who was arrested for the theft and burning ldoran in Faisalabad and
granted bail in January 2007.

Complaints under the blasphemy laws were usedsmbss or personal disputes to
harass religious minorities or other Muslims, baistnrcomplaints were filed against
the majority Sunni Muslim community. Many blasphecmymnplaints were lodged by
Sunnis against fellow Sunnis. The appellate calisimissed most blasphemy cases;
the accused, however, often remained in jail f@argeawaiting the court's decision.
Trial courts were reluctant to release on bailaguat blasphemy defendants for fear
of violence from extremist religious groups. In 8a0e president signed a bill into
law revising the complaint process and requiring@epolice officials to review
such cases in an effort to eliminate spurious @wargccording to human rights and
religious freedom groups, however, this processnweagffective because senior
police officers did not have the resources to me\iee cases. In 2007 courts
convicted two individuals and acquitted two othensler the blasphemy laws; 71
cases were ongoing at the end of the year.

On November 4, the court acquitted Christian doRwmipin Sardar of blasphemy
charges. Sardar was arrested in May, and afteeldiase Sardar went into hiding
fearing for his life and remained in hiding at yse@nd, according to the Commission
for Peace and Human Development.

There were no legal restrictions on Christian arddi places of worship. District
nazims had to authorize the construction after Hesgssed whether a new church or



temple was required. Religious minority groups egmeed bureaucratic delays and
requests for bribes when attempting to build how$egrship or obtain land.

Islamiyyat (Islamic studies) was compulsory forMlslim students in state-run
schools. Students of other faiths were exempt Baoh classes; in practice, however,
teachers forced many non-Muslim students to corapséamic studies.

106. The UNHCR on 3 December 2008 published the follgwiporton itsRefworldwebsite at
http://www.unhcr.org/refworld/country,,IRBC,,PAK9913b5e59,0.htmIThe report is
entitledPakistanThe treatment of Shias, specifically in Multan &adhore; government response to
violence against Shias (2006 - November 2@0®) contains the following:

Islam is the state religion of Pakistan with SuMislims forming the majority of the
population Europa 2008008, 3498; US 19 Sept. 2008). According to theddin
States (US) Department of Stateigernational Religious Freedom Report 2008
Shia minority is roughly 10 to 20 percent of th@plation (US 19 Sept. 2008, Sec. 1;
see also ibid. 6 Nov. 2008he Europa World Yearbook 200®licates that
estimates of the Shia population range from 5 tp&@ent of the total population
(2008, 3498).

The treatment of Shias

According to the US Department of Statésuntry Reports on Human Rights
Practices for 200/Shia Muslims in Pakistan "faced discrimination societal
violence" (US 11 Mar. 2008, Sec. 5), as well agridicant discrimination in
employment and access to education, including & monent institutions” (ibid.,
Sec. 2.c; ibid. 19 Sept. 2008, Sec.@untry Reports 200further states that Shia
Muslims "were the targets of religious violencddidi 11 Mar. 2008, Sec. 2.c). The
International Religious Freedom Report 20@8icates that some Sunni Muslim
groups have published literature calling for vigemgainst Shia Muslims (US 19
Sept. 2008, Sec. 3). Freedom House states thatilsiims (along with Christians
and Ahmadis) are targeted by extremist groups kiska (2008). Both Freedom
House andCountry Reports 200indicate that Shias and Sunnis engaged in segtaria
violence against one another in 2007 (Freedom H2088; US 11 Mar. 2008, Sec.
2¢).

According to a 29 October 2008 article from thetiBin Broadcasting Corporation
(BBC), three members of the Shia community werediln a sectarian attack in the
north-western town of Dera Ismail Khan. Tingernational Religious Freedom
Report 200&otes that on 27 January 2008 in Peshawar, alsdiambing occurred
at a Shia mosque killing twelve persons (US 19 .S¥jf18, Sec. 2). Both the
Associated Press (AP) and Agence France-Presse (Ap&rt that, on 17 January
2008, a suicide bomber targeted a Shia mosquesimaier killing several people
and injuring twenty (AP 17 Jan. 2008; AFP 18 J&@& see also US 19 Sept. 2008,
Sec. 2). Thénternational Religious Freedom Report 2(G@8icates that on 5
December 2007, Shia religious leaders in Kohativeddetters containing threats of
attack should they fail to cease operations aneel&hat, or in some cases, convert
to Sunni Islam (US 19 Sept. 2008, Sec. 3). AccgrdirCountry Reports 2007n
September 2006, the district president of the bauStea group Tehreek-e-Jaferia
Pakistan (TJP) was killed (US 11 Mar. 2008, Sea). In April 2006, a Shia cleric
and his driver were reportedly killed in a shootindgraisalabadThe Daily Time49
Apr. 2006; AFP 20 Apr. 2006).

The treatment of Shias in Multan and Lahore

According to a professor of politics at the Lahbr@versity of Management
Sciences (LUMS), "Sunni militancy against Shias wasts peak in the 1990's and



early 2000's" (10 Nov. 2008). The LUMS Professattfer stated that "[m]ilitancy
has subsided in recent years both in Multan anatef{10 Nov. 2008).

The Daily Timeseports in a 14 June 2006 article that six membgtise banned
group Lashkar-e-Jhangvi (LJ) were arrested in Mudtad that the group was
organizing "attacks against Shias in the area."FeBruary 200Dawnarticle
indicates that police arrested Rizwan, an individdzo allegedly killed two Shia
scholars in Karachi and Lahore in 2006.

According to INTERFACE, a Pakistani agency whicbhrpotes the profession of
teaching and provides teachers to a variety of &eweal institutions in Pakistan
(INTERACE n.d.) and thénternational Religious Freedom Report 2088idents at
the Punjab University (PU) in Lahore have repotted some teachers and
administrative officials have been "discriminatagong students on religious and
political grounds" (ibid. 19 May 2008; US 19 Sep08, Sec. 3). One student was
reportedly denied a room in the university's hasbelcause he was a Shia Muslim
(INTERFACE 19 May 2008; US 19 Sept. 2008, SecAB)Inter Press Service News
Agency (IPS) article states that Shia studentdaivirere prevented from attending
congregational prayers" behind Sunni prayer leaaledsthat Shia students would
pray separately after the Sunni students had caetptheir prayers (27 Sept. 2008).
The IPS article further indicates that, in Augu08, "six Shia students were
expelled from PU hostels for insisting on joiningngregational prayers” (27 Sept.
2008). According to the IPS article, the PU uniitgradministration later stated that
the students will be readmitted if they relinquilhir demand to pray with the
congregation or with Shia prayer leaders (27 S¥jf18). INTERFACE notes PU
officials responded to student complaints by stptivat PU rules provide for the
equal treatment of students regardless of religiffilgation and that complaints
would be investigated (19 May 2008).

Government response

Thelnternational Religious Freedom Report 20@8icates that the government of
Pakistan signed tHaternational Covenant on Civil and Political Righh April

2008 (US 19 Sept. 2008, Sec. 2). With respecteagtvernment response to violence
against Shias, the same report notes that govetroh®akistan used negotiations
and peace talks in attempts to end violence bet@eenis and Shias in the tribal
areas of the country (US 19 Sept. 2008, SecC@)ntry Reports 2003tates that, at
the end of 2007, LJ members were on trial for arlaly 2006 attack on Shia
worshippers (US 11 Mar. 2008, Sec. 1.a). The LUMSd3sor provided the

following information regarding the government resge to violence against Shias:

In the 80's and 90's, certain persons and ingtitstin the government allegedly
supported anti-Shia militancy. This has not beenctise for a decade now. The anti-
terrorism regime in Pakistan was conceived andrpatpractice in the mid-90's
essentially in the backdrop of Shia-Sunni conflidie official measures in this
direction have paid dividends. (10 Nov. 2008)

However,Country Reports 2003tates that the "[p]olice often failed to protect
members of religious minoritiesparticularly ... Shias from societal attacks" (US
11 Mar. 2008, Sec. 1.d).

107. The UK Home Office Country of Origin Information pa&t on Pakistan issued in July 2009
and available dtttp://www.homeoffice.gov.uk/rds/country_reportsiicountriesncludes
the following:

Opposition Groups and Political Activists

15.07 TheDaily Timesreported, on 29 June 2008, that:



“Banned militant outfits are resurfacing in Karaelid reopening their offices...
Some of them have taken on new names. Rival santatitfits, Sipah-e-Sahaba
Pakistan (SSP) and Sipah-e-Mohammad Pakistan (9M\R¢, reopened their sealed
offices and have temporarily changed their name$htee-Sunnat-Wal Jamat and
Shia Ulma Council, respectively. The Tehreek-eelédfPakistan (TJP) has also
changed its name to the Jafferia Student OrgaaisatiThe groups are distributing
handbills and chalkings on walls across the cifgnd] have reportedly restarted
their activities from mosques in areas where thayidate.”...

19.12

The AHRC Report 2008 recorded:

“Despite calls for the abolition of blasphemy laf@m inside and outside of the
country, the Pakistan government has yet to takeganuine steps to do so.
Meanwhile, many citizens are being arrested, pugeecand even killed under the
law. In many cases it is used to settle personadetas or to grab land. Just as it
continues to cause destructive tension betweeadhmtry’s mainstream Muslims
and Pakistanis of other faiths, the law is alsmypeised to stoke the power of

religious conservatives, who can wield it agaiistals.”

19.13 The Parliamentary Human Rights Group reftatbwah: A Place for
Martyrs?’ (PHRG Report 2007), published in Jani097, provided a tabulated
summary of the blasphemy laws and the penaltiebriaching them:

Pakistan Description Penalty

Penal Code

298a Use of derogatory remarks etc., in Three years’ imprisonment,
respect of holy personages or fine, or both

298b Misuse of epithets, descriptions and| Three years’ imprisonment
titles etc., reserved for certain holy and fine
personages or places, by Ahmadis

298c An Ahmadi, calling himself a Three years’ imprisonment
Muslim, or preaching or propagating | and fine
his faith, or outraging the religious
feelings of Muslims, or posing
himself as a Muslim

295 Injuring or defiling places of Up to two years’
worship, with intent to insult the imprisonment or fine, or
religion of any class both

295a Deliberate and malicious acts Up to 10 years’
intended to outrage religious imprisonment, or fine, or
feelings of any class by insulting its | both
religion or religious beliefs

295b Defiling, etc., of Holy Quran Imprisonment fide

295c¢ Use of derogatory remarks, etc; in Death and fine
respect of the Holy Prophet

19.14 The USSD IRF Report 2008 noted that “Freedbspeech is subject to

‘reasonable’ restrictions in the interests of thlery of Islam

." The same report

observed that while the blasphemy laws were suppimsprotect all religions, where
the feelings of a religious minority were insultéitg legislation was rarely enforced
and cases only occasionally entered the legalrsyste

19.15 The same source also noted that:

“Public pressure routinely prevented courts fromt@cting minority rights. These
same pressures forced justices to take strongnaatjainst any perceived offense to
Sunni orthodoxy. Discrimination against religioumarities was rarely placed
before the judiciary. According to several NGOseasaagainst Christians and




Ahmadis continued to grow during the reporting pdrihowever, the judiciary, even
at the lower levels, acted in a more judicious neaim dealing with these cases as
compared with previous reporting periods. NGOs riggabthat cases against both the
local Christian and Hindu communities continued tou lesser degree, and that
social discrimination remains at high levels. Thees generally a long period
between filing the case and the first court appeagal ower courts were frequently
intimidated, delayed decisions, and refused baifdar of reprisal from extremist
elements. Bail in blasphemy cases was usually ddweriginal trial courts, arguing
that since defendants faced the death penalty weeg likely to flee. Many
defendants appealed the denial of bail, but badl @ften not granted in advance of
the trial.”

19.16 The USCIRF Report 2009 stated that:

“Blasphemy allegations, which are often false, itdsuthe lengthy detention of, and
sometimes violence against, Ahmadis, Christianedht, and members of other
religious minorities, as well as Muslims. Because laws require no evidence to be
presented after allegations are made and no pfaofemt, and contain no penalty
for leveling false allegations, they are commorggd by extremists to intimidate
members of religious minorities and others with whihey disagree. They also are
often used by the unscrupulous simply to carrysowtndetta or gain an advantage
over another.”

19.17 Reporting on the issue of the changes intred to the blasphemy laws in
2005, the USSD Report 2008 observed that:

“...the president signed a bill into law revising tt@mplaint process and requiring
senior police officials to review such cases irefort to eliminate spurious charges.
According to human rights and religious freedonugs however, this process was
not effective because senior police officers ditlhve the resources to review the
cases In 2007 courts convicted two individuals acguitted two others under the
blasphemy laws; 71 cases were ongoing at the etitegfear.”

19.18 On the same matter the USCIRF Report 2009rmorted that “Although the
penalties were amended in October 2004 with thechiraducing the more
maliciously applied charges, the minor procedunalinges have not had a significant
affect on the way the blasphemy laws are explaitéeakistan.”

19.19 The USCIRF Report 2009 report also noted that

“The negative impact of the blasphemy laws is farttompounded by the lack of
due process involved in these proceedings. Iniaddiduring blasphemy trials,
Islamic militants often pack the courtroom and mplblic threats of violence as a
consequence of an acquittal. Such threats haveprenedible since they have
sometimes been followed by violence.

Although no one has yet been executed by the gtater the blasphemy laws,
individuals have been sentenced to death. Sevetlabse accused under the
blasphemy laws have been attacked, even killedjddgnt extremists, including
while in police custody. Those who escape offipiahishment or attacks by
extremists are sometimes forced to flee the country

19.20 There were 41 new blasphemy cases reportéé year July 2006 to June
2007 (USSD IRF 2007) and a total of 53 between 2087 and June 2008. During
this period the “...authorities arrested at leasfBfadhis, 11 Christians, and 17
Muslims on blasphemy charges. Many remained iroprét the end of the reporting
period. The National Commission for Justice anccB¢bICJIP) stated that ‘Generally
we do not request bail because of security. Blasghgispects are often safest in
prison under police protection’.”(USSD IRF RepddD3)

19.21 The Freedom House Freedom in the World 2@y Report on Pakistan
recorded that:



“Instances of low-ranking police officials beinglied to file false blasphemy
charges against Ahmadis, Christians, Hindus, agdsignally other Muslims
continue to take place... To date, appeals courts baerturned all blasphemy
convictions, but suspects are generally forcegpémd lengthy periods in prison,
where they are subject to ill-treatment, and thaytioue to be targeted by religious
extremists after they are released. In an attemiinit abuse of these laws, an
amendment was enacted in 2005 requiring that @spalice officer investigate
such charges. This led to a significant reductionéw blasphemy cases, according
to the U.S. State Department’s Report on Internati®Religious Freedom, with
several dozen cases being reported each yearcf®#@sting reports on this latter
point in paragraph 19.18 above]”

Apostasy

19.27 As stated in the USSD IRF Report 2006 “These no law against apostasy;
however, societal pressure against conversion fstam was so strong that any
conversion almost certainly would take place irraet

19.28 A response regarding apostasy to the UK Bakdency from the Foreign
and Commonwealth (FCO) Office British High Commissin Pakistan, dated 9
January 2009, stated that although apostacy watlegzl, people who change their
faith are regularly charged with blasphemy andltivegiIslam. The FCO noted that
“This is usually when a conversion is made to airay separate religion (e.g.
becoming Christian). Arguably a Sunni Muslim becaegnhia is a conversion of
belief within a single religion and we are not emtly aware of examples of
blasphemy legal proceedings against Shias by Stinnis

19.29 On 9 May 2007, Asianews reported that a titkifon apostasy had been
adopted in its first reading by the National Assgnamd had been put before a
parliamentary standing committee for consideratidre article stated that “Tabled
by a six-party politico-religious alliancthe Muttahida Majlis-i-Amal or MMA, the
Apostasy Act 2006 which the government sent tactimamittee would impose the
death penalty on Muslim men and life in prison onslifim women in case they leave
Islam. It would also force them to forfeit theitoperty and lose legal custody of
children.” The Country of Origin Information Sereics not aware, at the time of
writing (July 2009), that the bill has progressbtigh the Pakistan parliament.
However the USCIRF Report 2008 noted that “Sigaifity, the representation of
Pakistan’s coalition of militant religious partiedMuttahida Majlis-e-Amal (MMA),
fell from 56 elected seats out of 272 to just gixhie new parliamentary assembly.”

Sectarian Violence

19.89 The USSD Report 2008 recorded that “Attackb@uses of worship,
religious gatherings, and religious leaders linteedectarian, religious extremist, and
terrorist groups outside FATA resulted in hundrefideaths during the year.” The
Report added that in 2008 “Sectarian violence betw®unni and Shia extremists
continued...”19.90 Jane’s Sentinel Country Risk Assessmentd&iskan noted

in its chapter on Security, updated 30 April 20D&:

“Shia-Sunni violence has caused an estimated 4J68ths since 1980, but levels
have not been constant, fluctuating between manthsyears and generally
occurring on a tit-for-tat basis... There has beaepike in anti-Shia violence over the
course of 2008 and the first quarter of 2009. Sectaiots have continued in 2008,
with the start of the year witnessing clashes eKhirram Agency, prompting about
500 families to flee across the border to the Afgpeovinces of Paktia and Khost...
The unrest has intensified particularly in the Tixalley of the agency, and clashes
are reported between two militias, the Lashkataisheaded by Mangal Bagh (the
group that is also responsible for the unrest@khyber Agency) and the Ansar ul
Islam headed Qazi Mahboobul Haqg. These clashesraredication of inter-sect
conflict, with the Lashkar e Islam being a Wahhialfiuenced Deobandi outfit,



19.91

following a more puritanical version of Islam, waihe Ansar ul Islam comprises
supporters of the Barelvi order.”

The USCIRF Report 2009 noted that “Chronielk of religiously-motivated

violence, much of it committed against the Shi‘aanity by Sunni extremists,
continue throughout the country... These violeritearists, some of whom have ties
to Taliban groups, are reported to have engagddimipunity in the killing of
hundreds of Shi‘a civilians, imposing a harsh, Bafi-style of justice, and displacing
Shi‘a and other minority populations.”

19.92

19.93

19.94

19.95

The HRCP Report 2008 noted that:

“As in previous years, the month of Muharram [Islafdew Year, based on a lunar
calendar so precise dates in the Gregorian calefabgr In 2008 it fell between 10
January and 8 February] raised serious securitjectyes. The increased number of
suicide bombings and an escalated militancy adoléiokt sectarian tensions that
played out in Muharram every year. The help ofatray was sought to maintain law
and order; the hospitals were put on high alertthe@ administration was directed
to make arrangements on war footings especialéy afspate of suicide attacks in
Rawalpindi and Lahore... In the Kurram tribal agercmmbatants belonging to
Sunni and Shia sects engaged in bloody fightingcasdialty figures rose over 1,000.
Thousands of people were displaced and their ptpp@nsacked, looted and
torched.”

The USSD IRF 2008 Report observed that:

“The World Council of Religions in Islamabad, agsisby leaders from Islamic,
Christian, Hindu, Sikh, Buddhist, and Parsi comrtiaaiand backed by President
Musharraf, continued to organize interfaith dialegessions throughout the country.
The Religious Affairs Ministry and the Islamic Idegy Council continued to
organize smaller intersectarian and interfaith imgstand dialogue sessions.
Following these meetings, Deobandi and Jamaataealgieligious and political
leaders significantly toned down anti-Christian amdi-Hindu rhetoric... throughout
the reporting period the Government continuedffisres to end the Sunni/Shi‘a
violence in Kurram Agency through negotiations aedce talks.”

The same report added:

“Targeted assassinations of clergy remained a&etjctof several groups, including
the banned sectarian organization Sipah-i-SahabR)($he terrorist organization
Lashkar-i-Jhangvi (LJ), and the sectarian orgaiumatSunni Tehrike (ST) and
Sipah-i-Mohammad (SMP). SSP and LJ targeted bath 8hd [Sunni] Barelvis,
whereas ST and SMP targeted [Sunni] Deobandis.. tiRetabetween the country’s
religious communities remained tense. Violence ragjakligious minorities and
between Muslim sects continued. Most believed ahahall minority were
responsible for attacks; however, discriminatorwydand the teaching of religious
intolerance created a permissive environment facks. Police often refused to
prevent violence and harassment or refused to el@gsons who commit such
offenses.”

The USSD IRF 2008 Report cited several exasnpll sectarian violence

during its reporting period (July 2007 to June 2008n June 17, 2008, four Shi'a
Muslims were killed in Hangu, NWFP. Police did wonfirm the attack was
sectarian, but the town has had a history of viattashes between the majority
Sunni and minority Shi‘a Muslims.

“According to a BBC Report, on June 16, 2008, a baxploded outside a Shi‘a
mosque in Dera Ismail Khan killing four persons amjdring three others. The
explosion occurred as worshippers were leaving aftening prayers. On January
17, 2008, a suicide attack in a Shi‘a mosque ih&ear's Qissa Khawani Bazaar
killed 10 persons and injured approximately 20 ith&he attack took place on the
seventh day of the holy month of Muharram. The bioglwas motivated primarily
by sectarian tension. Several small protests fa@hbthe explosion but concluded



108.

109.

110.

111.

peacefully. Since November 2007 multiple incidesftgiolence and death have been
reported in Kurram Agency due to an on-going bdtdaveen Deobandis and Shi'as.
Sunni militants deliberately exploited sectariamsiens, resulting in multiple deaths
during the year.”

19.96 The website of the South Asian Terrorism Portal TBAprovided statistics
on sectarian violence in Pakistan for 2008 (basedews reports), stating that there
were 97 incidents, 306 deaths and 505 people mjErem January to 25 June 2009,
SATP recorded 80 sectarian incidents, 155 deatth8ah people injured.

19.97 In correspondence from the Foreign and Comrealth Office (FCO) to the
UK Border Agency, dated 9 January 2009, an FCQiaffstated that:

“...there are incidents of sectarian violence - fyaBunnis against Shias - in the
parts of Pakistan where the Shia minority are rpostalent. For example, in
January 2007, during the Shia festival of Ashutdeast two suicide bombers
attacked Shia gatherings and two rockets were fedheat a Shia mosque in Bannu.
Authorities respond to these attacks, althoughaikig®an police investigation etc
does not equate to protection or necessarily ticpithrough legal proceedings.”

Other Information relevant to the Applicant’s activities since arriving in Australia

The [university name deleted: s.431(@)ident union website contains a list of the 2QQ6ent
representatives at [website deleted: s.431(2)].liBhéncludes the names, positions, contact
numbers and photographs of the various represeesaincluding the applicant who is listed
as [name deleted: s.431(2)], University Council mem[University name deleted: s.431(2)]
Council Minutes of Meeting, [number and date delete431(2)] December 2008 available at
[webistedeleted: s.431(2)], confirm that the applicant wkested to the Council of [deleted:
s.431] University as one of two student represematfor 2009.

The existence of the community organisation [Orgation A] is evidenced by various
publicly available records. An Incorporated AsstoiaHistory Full Extract obtained by the
Tribunal from Business Affairs Victoria on 22 Ju2@09 confirms that [Organisation A]
continues to be registered as operating at [addiedsted: s.431(2)], and has been operating
since [date deleted: s.431(2)] 20086, althoughotilg Current Public Officer listed is [name
deleted: s.431(2)]. [Organisation A] has evidendlgeived state government funding (see, for
example, [website deleted: s.431(2)]

Confirmation of the applicant’s involvement withrgnisation A] is also available, for
example from the website of [information deleted34(2)]. The website lists various
community organisations, with [Organisation A] shoas providing transition program. The
applicant, [name deleted: s.431(2)], is listedtesantact person under the title of public
relations officer: [website deleted: s.431(2)].

FINDINGS AND REASONS
Country of Nationality

The applicant claims to be a citizen of PakistaraH#/ed in Australia on an apparently valid
Pakistani passport, issued to him by the Pakistattorities in Multan [in] October 2000 and
stating that he is a national of that country. Hes\also recently issued with an emergency
passport by the Pakistani authorities for the psegaf facilitating his return to that country.
The Tribunal finds on this basis that he is a mati@f Pakistan, and has assessed his claims
against that country.
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Well-founded Fear of Persecution for a Convention Bason
Application of s.91R(3) with Respect to Conductdgegl in by the Applicant in Australia

Since arriving in Australia the applicant claimsheve rejected the Shia Muslim faith in
which he was raised and embraced an obscure, hdhigibn he refers to as Rashidi. He also
claims to have engaged in various other activihekiding participating in the management
of a community-based organisation called [Orgamsad], and being elected to the Council
of [deleted: s.431(2)] University as one of twodsnt representatives for 2009 although
obviously as the applicant has been in immigratietention since [date deleted: s.431(2)]
December 2008 he has been unable to date totidfbligations.

This conduct appears, either explicitly or impligito have been relied upon by the applicant
in support of his protection claims, and the Tridlus satisfied on the evidence before it that
the conduct has occurred.

However, in light of the Tribunal’s findings as seit below about the applicant’s credibility,
both generally and in respect of his religious palitical activities, the Tribunal is satisfied
that this conduct was engaged in otherwise that®purpose of strengthening the
applicant’s refugee claim.

Consequently, there is no conduct to be disregaiatdtie purposes of s.91R(3).
Assessment of Protection Claims

The applicant first arrived in Australia [in] Felany 2001, and applied for a protection visa
[in] September 2002, claiming to be at risk of pergion for reason of his membership of
the Shia branch of Islam and his involvement iumber of Shia organisations.

The applicant’s protection claims were rejectedi®yDepartment and also by the Tribunal,
differently constituted, on appeal. The applicaaimtains that those claims are genuine,
although he concedes that there were mistakeconsistencies in his evidence.

Taking into account the effluxion of time and thmpBcant’s rejection of the Shia faith, the
Tribunal doubts that these claims give rise toah chance of persecution in the reasonably
foreseeable future, and the applicant appearsve t@nceded as much.

However, some further assessment of those claingseertheless be appropriate because
of the bearing it has on the assessment of thecappk credibility generally.

The applicant’s evidence of the course of his vwariprotection and related applications has
been far from consistent. His original applicatwas not made until more than 18 months
after he first arrived in Australia, despite thelkgant claiming at the second Tribunal
hearing that his main reason for coming to Ausralas to escape persecution in Pakistan,
and also that he had not even commenced to stedyotlirse he had ostensibly travelled here
to undertake in the first place. Many claims grexds of claims raised at the first Tribunal
hearing had not been raised in the original praedapplication. For example, in the original
application, the applicant claimed he was a membASS before breaking away from it,
whereas at the first RRT hearing he denied thdutaaeever been a member of the ASS. The
applicant also only claimed for the first time ladt hearing that he had been an office bearer
in the TJP and had been kidnapped and held capfitlee ASS (or SSP) for one week. At
the first Tribunal hearing, the applicant claimedave joined the ISO in 1998 and become



[Position A] in 2000/2001, whereas the supportetter which he produced much later said
to have been issued by that organisation statéfi¢hlaecame the [Position A] in 1998.

121. At the second Tribunal hearing the applicant clainiat he had made a lot of mistakes at the
first Tribunal, and he also claimed that he did mmie a representative at that stage. This
latter assertion is plainly wrong, as the firsttpotion visa application was clearly completed
by a registered migration agent, and a differemgration agent (and lawyer) was acting for
him at the time of the first Tribunal decision.

122. The Tribunal has great difficulty accepting soméehaf applicant’s evidence, including some
of the documentary evidence submitted by him. kanele, the applicant initially
maintained that the supporting letters from the 1@ the TIJP were provided independently
of each other, despite them being worded and fdeahadentically, and giving the authors’
private rather than organisational email addresd®es.Tribunal doubts that those documents
are genuine, and places little weight on them. &ntyi the TJP letter handed up at hearing,
which although untranslated apparently reversdasattggnisation’s earlier support for the
applicant and now denounces and threatens him apaatate, has the air of having been
contrived in order to reinforce the applicant’sitia. The Tribunal also has some concerns
about the motivation behind the recent supportatigt sent by the applicant’s father, coming
as it did shortly after the primary decision in athithe delegate expressed surprise that the
ostensibly evangelical applicant had neglecteddatman to his own parents that he had
rejected their faith and embraced a new one,

123. Even in relation to peripheral matters the appliGppears to have at least exaggerated or
engaged in self-aggrandizement. As the delegateipresent case observed, there is
something of a gulf between the applicant’s evangkthetoric and practice. In written
claims in support of his s.417 requests he hastadsthat he is the managing director of
[Organisation A] whereas his name does not apean affice bearer in the corporate
affairs records of that organisation, and othevrimiation accessed by the Tribunal indicates
that he was only the public affairs officer. Theauses the Tribunal to question whether the
applicant was even involved in the Shia organisatioe claims to have been involved in at
all, or at least to the extent he claims to havenhavolved.

124. On the other hand, there are significant aspediseoévidence before the Tribunal that do
tend to support the applicant’s claims, both webkpect to his past involvement in Shia
groups and the consequences which flowed fromitkratvement, and also with respect to
his renunciation of Islam and embracing of a netifa

125. The present Tribunal does not agree with someenttimcerns raised with respect to the
applicant’s credibility in the decision of the tifBribunal, because, as explained above, those
claims were not necessarily at odds with the alsklaountry information.

126. The applicant has displayed physical evidence stardi with his claims to have been
seriously assaulted for Convention reasons on @euof occasions in the past.

127. The applicant’s claims of active involvement inlb@®rganisation A] and the Rashidi faith,
while not borne out to the extent which the appitdaas claimed, appear nevertheless to be
both clearly and independently verifiable. The &apit himself has submitted some evidence
in support of this claim, including a Rashidi masifo and a supporting statement signed by a
group of adherents, although as the delegate gbout there is no way of verifying that
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statement as no contact details are provided ®mitlividuals who have put their names to
the list, [information deleted: s.431(2)].

To a significant degree, the applicant’s claimsenasrroborated by his father, from whom
the Tribunal took evidence of its own volition andhout prior notice to the applicant,
thereby tending to reduce, in the view of the Tnidl the likelihood of that evidence having
been concocted to support the applicant’s clainespide the aforementioned concerns about
the recent letter received from the applicant’adat he did confirm he wrote it at the
Tribunal hearing, and he also confirmed in essémedackground events which were said to
have caused the applicant to flee Pakistan initbiepiace. In particular, he testified that the
applicant and indeed the family had been involved@dP and ISO, and explained that the
applicant had been a precocious youth who was d gpeaker at a young age. As a
consequence, he had become a target for Sunnigmodultan, particularly the Sepah , and
had on a number of occasions been attacked, beatérgone missing.

The Tribunal notes that despite his involvemerjOrganisation A] and his claim to have
been attempting to spread his beliefs, includingenih immigration detention, there is no
evidence that the applicant has had any succeastatyj a following to his beliefs, which
might suggest that he has, to date, been somewhdadure as an evangelist of his own
beliefs. On the other hand, the Tribunal notes tt@@pplicant has demonstrated consistent
involvement in community and/or religious groupsiehreflect his beliefs at the time, and
which display in the Tribunal’s view a consideratdadency to actively participate and
express himself in public life, in a way which apmeto encompass both religious and
political tendencies. Thus from an early age hargddo have been involved with Shia
religious and student groups, and since arrivingustralia he has, in addition to his
involvement in [Organisation A], he has commenaesbcial work course at [deleted:
s.431(2)] University’s under its Refugee and Asyl8seker Scheme, and notably been
elected as one of two student representative$ tmshe University council for 2009,
although obviously his detention has preventedfinom fulfilling his duties in this capacity.

This tends, in the view of the Tribunal, to supfdb#g proposition that that applicant does
have a genuine desire and motivation to activegiage in religious and political life, which

is consistent with his assertion that he would vissbontinue to engage in such activities in
the event that he return to Pakistan but for, geshhis fear of the consequences which might
ensue.

The Tribunal has also had regard to country infaionaincluding that provided by the
applicant. In the view of the Tribunal, this infaatiron tends to support the applicant’s claims
in general terms. For example, the informationaoted from théJS State Department
Reportextracted above tends to show that people who tuamed away from Islam, people
who are members of religious minorities, and peagie engage in proselytising, can and do
face serious harm capable of amounting to persatuti

The Tribunal notes and has placed some weight®fdindation House report which
suggests that the applicant displays medical symptonsistent with past trauma such as
that claimed by the applicant.

The Tribunal has also taken into account its owlicpalocumeniGuidance on the
Assessment of Credibiljtparticularly the following:

5.3 Traumatic experiences including torture mayaotmpon a number of aspects of
an Applicant’s case including the timeliness ofaplication, compliance with



134.

135.

136.

137.

138.

139.

immigration laws, or the consistency of statemsaittse arrival in Australia. They
may also impact adversely on an Applicant’s caganiproviding testimony of
such events.

In light of the above, the Tribunal is preparedjitee the applicant the benefit of the doubt
and accept that he was involved at least to sortenewith the TFJ and ISO, and to accept
that he was harmed in the past by Sunni militamtsdason of his Shia activities as claimed.

The Tribunal also accepts, on the evidence befptieat the applicant’s religious and
political beliefs are genuine, and that it is apartant part of his expression of those beliefs
for him to actively engage with others and disset@rhis own, albeit evolving, religious
philosophy.

In Appellant S395 of 2002 v Minister for ImmigratiamdaMulticultural Affairs(2003) 216
CLR 473, McHugh and Kirby JJ made the following etvsition at [40]:

...persecution does not cease to be persecutiohdgurpose of the Convention
because those persecuted can eliminate the hatakibg avoiding action within the
country of nationality. The Convention would give protection from persecution for
reasons of religion or political opinion if it wascondition of protection that the
person affected must take steps - reasonable ervaie - to avoid offending the
wishes of the persecutors. Nor would it give priddecto membership of many a
"particular social group" if it were a condition pfotection that its members hide
their membership or modify some attribute or chinastic of the group to avoid
persecution. Similarly, it would often fail to giyeotection to people who are
persecuted for reasons of race or nationalityvifas a condition of protection that
they should take steps to conceal their race aomeltty

Consequently, the Tribunal accepts that to regheeapplicant modify his behaviour by
concealing or suppressing his religious or politaivities would amount to a persecutory
curtailment of his freedom of religious and pobltliexpression. Just as it was erroneous for
the Tribunaljn Applicant S395to assume that the homosexual applicant couldlgirepurn

to Bangladesh and avoid persecution by behavirgeabtly, it seems to the Tribunal that it
would be similarly erroneous to expect the applicarthe present case to suppress his
legitimate and genuinely held religious and pdditioeliefs in order to avoid further problems
in Pakistan.

The Tribunal acknowledges, as the delegate hasauzkdhat the applicant may not in fact
manage to attract any adverse attention to himmsedn if he does engage in the sort of
activities he claims he will engage in. On the oth@nd, and having regard in particular to
the applicant’s evident capacity to attract attamand support in other contexts such as
student politics, the Tribunal is not confidentttha will refrain from engaging in such
activities nor that he will manage to avoid anyede attention in the process.

The country information set out above makes itrgleethe view of the Tribunal, that in
Pakistan there are high degrees of: sectarianngelgparticularly directed by Sunnis against
Shias; intolerance of non-Muslims, particularly ggtytisers of other religions, apostates and
actual or imputed blasphemers against Islam; aimdasity towards the West and those who
embrace it. In light of its earlier findings, thppdicant therefore appears to the Tribunal to
possess a number of characteristics or attribukeshwnay place him at risk of serious harm
in Pakistan.



140. The Tribunal therefore finds that there is morentaaemote chance that the applicant will
encounter serious harm capable of amounting teepeti®n for the purposes of s.91R of the
Act in the reasonably foreseeable future, shoulcehen to Pakistan.

Convention Nexus

141. Although the applicant professes to have his owmseeligious views, it is nevertheless
worth noting that persecution “for reasons of rielij can also include persecution because
the applicant doesot have a particular religioor because the applicant’s conduct offends
against the religion of the alleged persecutBrashar v Minister for Immigration and
Multicultural Affairs[2001] FCA 57 (Madgwick J, 7 February 2001). Slse @&ameirao v
Minister for Immigration and Multicultural Affairf2000] FCA 1319 (O’Loughlin J, 15
September 2000) at [25], aktillman v Minister for Immigration and Multicultur&ffairs
(2000) 175 ALR 149 at [27]n Prashar, the Federal Court held that this aspect of the
Convention definition was not limited to peoplediab a religious belief but extended to
non-believers. His Honour stated:

... if persons are persecuted because they do mbréligious beliefs, that is as

much persecution for reasons of religion as if doodg were persecuting them for
holding a positive religious belief. The Conventotects people in relation to the
subject matter of religious belief. It does nottpob believers and leave non-believers
to the wolves.

142. Similarly, with respect to the Convention groundpofitical opinion, it has been recognised
that the imputation of a political opinion can héfigient to found a protection claims. For
example, in th&/ v MIMA(1999) 92 FCR 355, a decision of Full Court of Eesleral Court,
Wilcox J observed, at 363, that:

...itis enough that a person holds (or is belieweldid) views antithetic to
instruments of government and is persecuted fardzeson;

143. From the applicant’s claims, at least some of whiehTribunal has already indicated it
accepts, and from the country information availdbléhe Tribunal, it is evident that the
essential and significant reasons why the applisaat risk of persecution in Pakistan are
twofold. Firstly, there is the Convention reasorhisf actual and/or imputed religion,
including his Shia background, his renunciatiorstdm, and his adoption of a new set of
religious beliefs. Secondly, and for overlappings@ns, the applicant is at risk of persecution
for reason of his actual and/or imputed politigainoon, in light of the evidently political
philosophy which, not surprisingly given the obwaand relevant intertwining of religion
and politics in Pakistan, seems to form an integaat of his current religious beliefs.

144. The Tribunal is satisfied that the essential agdifcant reasons for the persecution feared
are the Convention reasons of religion and polibganion.

Avalilability of State Protection

145. As well as fearing persecution from the statefitseé applicant claims in effect that state
protection is not available to him in Pakistantfesgovernment is unwilling and/or unable to
protect him from the harm feared, and that to sgetection from the authorities in such
circumstances would be futile. This claim is amipbyne out by the country information
cited, such as the US State Department report whstates that...



146.

147.

148.

149.

150.

151.

[lJaw enforcement personnel abused religious miiesrin custody. Security forces
and other government agencies did not adequatelept or address societal abuse
against minorities. Discriminatory legislation aihe Government's failure to take
action against societal forces hostile to those praatice a different faith fostered
religious intolerance, acts of violence, and intiation against religious minorities.

The Tribunal finds on the basis of this evidena the state of Pakistan at present fails to
provide the level of protection which its citizes® entitled to expect according to
international standards: sknister for Immigration and Multicultural Affairg Respondents
S152/20032004) 222 CLR 1 at [27]-[29]. The Tribunal condés that the applicant’s
unwillingness to seek protection from those autrewiis therefore justified for the purposes
of Article 1A(2).

Conclusion on Persecution

In the present case, the Tribunal finds that theiegnt faces a real chance of persecution if
he returns to Pakistan in the reasonably foresedatilre, for the Convention reasons of his
religion and political opinion, which for the purges of s.91R(1)(a) are the essential and
significant reasons for the harm feared.

Internal Relocation

The country information suggests to the Tribunat the problems faced by apostates
blasphemers and the like, although perhaps mostsav the north-west of the country,
occur throughout Pakistan. The Tribunal consideas the applicant would be at risk
wherever he goes in Pakistan, even were he tolksedpead down and his mouth shut which,
as the Tribunal has already found, would itselfithposition of an unlawful, persecutory
restriction on the applicant’s fundamental freedofise Tribunal is satisfied that the in the
present case the risk of Convention persecutiost®i the country as a whole, and that safe
relocation within Pakistan is therefore not reasdyapen to the applicant.

Safe Third Country

There is no evidence before the Tribunal to sugtpstthe applicant has any right to enter
and reside in any third country. Accordingly, thé&btinal finds that the Australia’s protection
obligations are not excluded under s 36(3) of\lgration Act1958.

CONCLUSIONS

The Tribunal is satisfied that the applicant [geason to whom Australia has protection
obligations under the Refugees Convention. Theedfwoe applicant satisfieke criterion set
out in s.36(2)(a) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.



| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44heMigration Act 1958
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