FEDERAL COURT OF AUSTRALIA

SZJUB v Minister for Immigration & Citizenship [200 7] FCA 1486

MIGRATION — appellant unaware of Delegate’s reasons — Tribunfarmed her that it
would start afresh — alleged failure to identifgues arising from decision under review and
failure to comply with s 425 oMigration Act 1958(Cth) — all matters clearly in issue —
claimed distinction between claims to practisehfaind claims of adherence to faith —
Tribunal considered both — no error
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GENERAL DISTRIBUTION
IN THE FEDERAL COURT OF AUSTRALIA
SYDNEY DISTRICT REGISTRY NSD 506 OF 2007

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZJUB
Applicant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: BENNETT J
DATE OF ORDER: 25 SEPTEMBER 2007
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal is dismissed.

2. The appellant is to file and serve written sugsinins on costs within seven (7) days.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

Introduction

| granted leave to the appellant to appeal froaeeision of Smith FM §ZJUB v
Minister for Immigration & Anof2007] FMCA 325). His Honour dismissed her appima,
under rule 44.12(1)(a) of thEeederal Magistrates Court Rules 200fbr a review of the
Tribunal decision affirming the decision of a delegjof the first respondent (‘the Delegate’)
to refuse her application for a protection visahafl application was based on an alleged
failure of the Tribunal to comply with ss 424A(I1Nch425 of theMigration Act 1958(Cth)
(‘the Act’), an alleged reasonable apprehensiomia$ on the part of the Tribunal and an
alleged denial of procedural fairness. The appelfatially appeared without representation.
| made an order under Order 80 rule 4 of Heeleral Court Rule$or legal assistance to be

provided to the appellant. Ms Nolan of counsel rappears, pro bono.

The amended notice of appeal raises two groundpéal, namely, that the Federal
Magistrate failed to find:

. jurisdictional error on the part of the Tribunal faylure to consider an integer of the
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appellant’s claim to hold a well-founded fear ofgeeution for reasons of religion;

and

. denial of procedural fairness by the Tribunal, étigra breach of s 425 of the Act by
failing to identify for the appellant at the Tribairhearing the issues arising in relation

to the decision under review.

Relevant facts

It is not necessary to canvass the background fatating to the appellant in any

detail. In essence and relevantly the appellaningd that:

. During a difficult period in her life the appellanmas assisted by a friend (Ms W) in
opening a beauty salon in her home town. In thddhai of 2001, Ms W went
missing. The appellant learned from the police ia W had been suspected of
smuggling Bibles into China. The appellant wasraontacted by Ms W and asked
to smuggle Bibles into China. Ms W said that skeded & reliable person who did
not have any religious backgrourghd who was not associated with the Shouters (an
underground Christian religious organisation to ckhiMs W belonged). The

appellant agreed to smuggle the Bibles.

. The appellant's beauty salon became a “secretostafor the smuggling. Later,
Ms W advised the appellant to leave home as thiegobhd been informed. She left

China with a false passport.

. In the application for a protection visa (‘the vigaplication’) the appellant stated her

religion as “Christian”.

. In the statutory declaration that accompanied tha application, the appellant made
no claim to fear persecution on the basis of her @hristianity. She claimed that, as
a person who had smuggled Bibles into China, shddvoe regarded as a Christian

or as a person who engaged in smuggling Bibles.

Failure to consider an integer of the appellant’siaim

The Delegate’s decision

The Delegate understood the appellant’s claineta Bear of persecution by reason of

her religious beliefs as a Christian. The Deleggee the appellant “the benefit of the



-3-

doubt” and accepted that she was a Christian. ifl@at accept that a person of Christian

faith would always face a risk of persecution inr@hfor reason of her Christian beliefs.

The hearing before the Tribunal

The appellant did not claim to have been a Clanswhilst in China. Indeed, she
stated in response to a question from the Tribthvalshe was not a Christian in China. She
said that she had become a Christian when sheedriivAustralia. She said that she now
adhered to the Screaming Sect, based at BlacktoMre Tribunal questioned the appellant
about her knowledge and belief of Christianity afidhe Screaming Sect. It also asked her
detailed questions about her claimed smugglindhefBibles. The Tribunal concluded that
the appellant had concocted her evidence aboustilpments of Bibles and her evidence

pertaining to joining and attending the Screamiegt&hurch in Blacktown.

The Tribunal was not satisfied that the appelisould face a real chance of being
persecuted if she returned to China on the basideofreligious beliefs or any other
Convention ground. The Tribunal was not satistieat the statutory elements of the grant of
protection were made out, or that the appellant imaslved in the receipt of smuggled
Bibles.

By consent, the appellant tendered the transcfifite hearing in the Tribunal. From
that transcript, the following emerges:

. The Tribunal member told the appellant that he wasducting a review of the
decision of the Department of Immigration (sic) dhdt the Department had rejected
the visa application. The Tribunal referred to teasons for the decision under
review, the Delegate’s reasons. The appellant $eitishe did not understand the
reasons and it appeared that her migration agehhbiatranslated them for her. The

Tribunal member then said:

Alright, well I'm reviewing that decision today biitn looking at
everything from the start. It's just like youvadfed the application
and it's being reviewed for the very first time.

. The appellant told the Tribunal that slkveaSn’t a Christian when | was at home. |

became a Christian after | arrived in Australia..livays wanted to be a Christian
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even when | was at home but | did not have thelfneeto practise it...I wanted to

believe when | was back at hdme

The appellant now submits that this last respoase gise to a claim by the appellant which
the Tribunal did not consider, namely that she @isto adhere to the Christian faith. The
appellant concentrates on the statemewianted to believe iwhen | was back at homand

submits that it amounted to a claim as to the &utur

It is apparent from the transcript that the aellwas saying that she had wished to
be a Christian when in China but had not become e to arriving in Australia. In
context, the appellant’s reference to the beliat #he wished to adhere to was not about the

future. It related to the past.

The appellant contends that the Tribunal faileddasider an integer of her claim,
relating to her adherence to Christianity ratheantiio her practice of the religion. The
appellant distinguishes between her practice of riHiggion, which was rejected by the
Tribunal on the basis of credibility and a claimathwhether or not she practised the
Screaming Sect form of Christianity, she wisheddatinue to adhere to the religion on her

return.

There was no such separate aspect of the clalme # Christian which the Tribunal
failed to consider. The Tribunal did not, as tippellant contends, re-cast the appellant’s
claim on a more limited basis. In its reasonsThbunal described the subject matter of its
guestions about Christianity as beirapout her own religious belief systerabout what
tenet of Christianity she adhered &nd ‘the underlying belief system of the Screaming .Sect
It concluded that she did not face a real chancbkenig persecuted on the basis loér
religious beliefs That is, the Tribunal addressed its questiomd &s conclusions to the
issue not only of the appellant’s practice of Ciisity but also to her beliefs and adherence
to the tenets of the faith.

This ground of appeal is not made out.

Section 425 of the Act

Section 425(1) of the Act provides:
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The Tribunal must invite the applicant to appeafobe the Tribunal to give
evidence and present arguments relating to theessuising in relation to
the decision under review.

The appellant submits that the Tribunal decis®mfected by jurisdictional error for
failure to comply with s 425 of the Act. The agdpset contends that the Tribunal failed to
identify the issues that arose in relation to tkeislon under review and failed to take the
steps necessary to identify the issues other ti@setthat the Delegate considered dispositive
(SZBEL v MIMIA(2006) 231 ALR 592 at [35]). She says that itedito ask her to expand
upon those aspects of her account that it consideay be important for the decision and
may be open to doubSZBELat [47]).

In SZBEL at [36], the High Court observed that an applicéort review of a
Delegate’s decision would be entitled to assume ttie reasons given by the Delegate for
refusing to grant the application will identify tiesues that arise in relation to that decision,
unless the Tribunal tells the applicant somethinfjer@nt. At [47], the High Court
acknowledged that there may be cases where tharigils statements or questions during a
hearing sufficiently indicate to an applicant theaterything she says in support of the
application is in issue. Where there are spe@fipects of an account that the Tribunal
considers important to the decision and open tdogahe Tribunal is obliged to ask the

applicant to expand on those aspects and explajytivghaccount should be accepted.

As the High Court reaffirmed iBZBELat [26], the particular content to be given to
the requirement to accord procedural fairness dgppend on the facts and circumstances of
the particular case. The Tribunal is requireddeentify any issue critical to the decision (at
[29], citing Commissioner of Australian Capital Territory Revenu AlphaonePty Ltd
(1994) 49 FCR 576 at 591-2). In identifying theusite opportunity to be heard, the
applicant is entitledtd be given the opportunity of ascertaining theevaint issues and to be
informed of the nature and content of adverse naltgAlphaoneat 590-1;SZBELat [32]).
The High Court (at [33]) emphasised the importaotcéhe reference in s 425 of the Act to

‘the issues arising in relation to the decision unewiew.

Section 425 requires that the appellant understlaadssues that are relevant to the

Tribunal in its function of reviewing the Delegatalecision. Where the Tribunal made it
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clear that it was “starting afresh”, the appellemtild not have assumed that the reasons given
by the Delegate would identify for her the issukattarose in relation to that decision
because she was not aware of the content of tieetiole. Accordingly, the Tribunal made it
plain to the appellant that all issues identifiacher application for a protection visa and the
further issues raised at the hearing were, withendontext of s 425, the issues that arise in
relation to the decision under review.t is those issues which will determine whether
rejection of critical aspects of an applicant’s acnt of events was “obviously...open on the
known material” (SZBELat [38]). If every aspect of the claim is in issor if an issue is
made clear to the applicant, it is then open toTthbunal to accept or reject some or all
aspects of the applicant’s accouBZBELat [39]).

The relevant issues can be ascertained from thsons for the Tribunal decision.

The appellant identifies the issues, that she shgald have been identified, as relating to:

(@) the appellant’s practice of her Christian faiti\ustralia; and

(b) the appellant’s willingness to risk her livadibd and to endanger her dependent child

to assist her friend when the potential consequeatthis choice were known to her.

The practice of Christianity

The appellant submits that, by reason of s 42%hef Act, the Tribunal was not
entitled to relieve itself of the obligation to dleadependently with the decision under
review, the decision of the Delegate. In circumesés where the Delegate had accepted the
appellant as a Christian and made no adverse @indsto her credibility, the appellant
contends that she had no reason to believe thatvsludd be disbelieved on this issue.
Consequently, the appellant says that she would baen entitled to believe that, on review
of the Delegate’s decision by the Tribunal, thereswo additional issue to be addressed
(SZBELat [35]).

When the appellant told the Tribunal that she weware of the Delegate’s reasons
for decision, the Tribunal did indicate to the dige that it was looking at the matter afresh,
without reference to the Delegate’s decision. iBsae of the appellant’s own practice of the
Christian faith, which she began to practise inthal&, was first raised by the appellant at

the hearing before the Tribunal. It was not raibefore the Delegate. The Delegate’s
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decision was based upon the appellant’'s claim ta Béristian in China. That was not her
claim to the Tribunal. The appellant clearly slatbat she was not a Christian while in
China. The Tribunal was entitled to consider tteent made to it. Where that conflicted
with the basis for the Delegate’s decision, thédinal was entitled to disregard that decision
and the apparent inconsistency in circumstancesenthe issues before the Tribunal were as

presented by the appellant to the Tribunal.

The appellant accepts that the Tribunal asked diberut her experiences at the
Blacktown Screaming Sect but says that at no stiay¢he Tribunal put her on notice that
she would be disbelieved, or that the perceivedcipawf the information she provided
would be the basis for an adverse finding as tochedit; the Tribunal did not challenge her

evidence, express any reaction or invite her toligyriper account.

As the issue was raised for the first time befive Tribunal, the appellant should
have been in no doubt that it was an issue arisinglation to the Tribunal’s consideration
and in relation to the decision under review. Efanme, she could not have assumed that it
was not in issue because of the Delegate’s decisibime Tribunal asked the appellant a
number of questions about her understanding ofsGanity and her practice of it, to which
the appellant responded. The issue was cleadgdai The tenor of those questions made it
apparent that the Tribunal did not accept the nassertion and was testing it. The Tribunal

was not obliged to explain its reasoning or iteking to the appellant.

The appellant says that the Tribunal did not djpadly tell her that it disbelieved her
account of her practice of Christianity. Thatarect. However, the practice of Christianity
in Australia was not a basis of the appellant’sincldo have a well-founded fear of
persecution on her return to China. She did ndtenthat claim at the hearing. She spoke of
her practice in Australia in response to the qoestare you a Christian? Her response was
‘I wasn’t a Christian when | was at home. | becar@hristian after | arrived in Australia
In her visa application, the appellant sdidhave been regarded as a person to smuggle the
illegal Bible from the overseas to China; and itange that | must be arrested by the Chinese
government immediately on my returnThat is, it was her past involvement in Bible
smuggling and not her present practice of Chrigiathat founded her claimed fear of

persecution. The Tribunal did, however, consider tlaim to practise Christianity and
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rejected it, based on its conclusions about thelépy’s credibility.

Risk
As to the appellant’s willingness to risk her lileod and her dependent child, the
Tribunal inquired as to risk generally. The Triburid not raise with the appellant the

specific question of why she would take the risksaofiuggling Bibles when she had a
business and an eleven year old dependent child.

The Tribunal questioned the appellant as follows:

Member: Why did you take the risk to help herMs W], and | need to
say a few more things, you said that the problenhéo was so
big with the PSB that she had to flee China to Gaulrdb for
four years so why would you want to bring that sirtrouble
to yourself?

Applicant: Because I'd hate the Chinese undergrouegartments for
hurting such a good person pds W].

Member: Alright but why would you take such a riskkhe was so scare
[sic] of the public security bureau that she fled to theo
country for four years, why would you say yep, Widlp you
import Bibles?

Applicant: Because she had been good to me.

Member: Alright, in your statement you said that #SB kept close eyes
on people likgMs W] because of their Christian beliefs. If
she’d been outside the country for four years amentshe
changed her name and identity, why would she heterfest to

the PSB?

Applicant: Even though she changed her name, hetoginaphs are still
around.

Member: | find this a bit difficult to believe. &meason I find it difficult

to believe is that | find if somebody was so scaxfeithe Public
Security Bureau, enough to leave the country far fgears
and then come back and change their identity tloat would
take the risk to be involved in this Bible impadat

The Tribunal clearly put the appellant on notibattit was having real difficulty in
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accepting that she would take the risk of beingived in a smuggling operation and being
the target of the PSB. Those statements and quedby the Tribunal sufficiently indicated
to the appellant that everything she said on thigext was in issueSZBELat [47]). The
issue for the Tribunal was whether to believe thpe#lant. That raised the issue of whether
she would have smuggled Bibles in view of the piaémisk. The question is whether the
fact that she had a business and a dependent whkild issues in themselves or factual
matters that related to the issue of risk. If theg factual matters that go to the issue arising
in relation to the decision under review (ie, rggdnerally), the Tribunal is not obliged to put
each of those factual matters to the appellante Titbunal is obliged to inform her of the

issue but not of each fact that relates to it.

Was the risk to the business and the child, indegetly of the general issue of risk,
important to the Tribunal decision and open to d@ul§ so, the Tribunal should at least have
asked the appellant to expand on those aspectsoaexplain why the account should be
accepted$ZBELat [47]). This is not to require the Tribunal tweythe appellant aunning
commentaryupon its thinking §ZBELat [48]).

There is no doubt that the Tribunal considereéchortant that the risks involved with
smuggling Bibles weighed against the appellant'seded reason for engaging in that
activity. That reason was that her friend, withowhshe had a commercial arrangement, had
assisted her financially to establish a busindds existence of risk was an important factor
in the rejection by the Tribunal of the appellan€gim to have been involved in the
smuggling. After stating the various factors, Tréunal said that:the Tribunal does not
accept that armed with this knowledgthat her friend had had to flee the country and
another person had been sentenced to three yeardabour camp,that the[appellant]
would take the risk of being involved in a smuggtperation that had been the target of the
PSB. After stating this conclusion, the Tribunal aedtthat the appellant had a business and
an eleven year old dependent child and said tHatiinot accept that thi@ppellantjwould
become involved in this activity given her knowked§the adverse consequences of this type

of activity.

In the context of the Tribunal decision, the bassand the child were not the issues

on which the decision to reject the appellant’'sinclavere based. They were not
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determinative but additional factual matters tHaberated the matters to be balanced against
the risk. The key point in the Tribunal’s assesstweas the fact that there was a risk to the

appellant and, in those circumstances, it did noept that there was sufficient reason for her

to take such a risk. The appellant was directatiaoissue at the hearing, asked about it and
told that the Tribunal found it difficult to acceper evidence. The Tribunal did not fail to

comply with s 425 of the Act in this regard.

Conclusion

The appellant has not established jurisdictionareon the part of the Tribunal. The
appellant has not established error on the patiefederal Magistrate in the matters raised
by the appellant in the application for review. eTéppeal should be dismissed. Ms Nolan
wishes to make submissions on costs. | will makectons that written submissions be
filed.

| certify that the preceding twenty
nine (29) numbered paragraphs are a
true copy of the Reasons for
Judgment herein of the Honourable
Justice Bennett.

Associate:

Dated: 24 September 2007

Counsel for the Appellant: B K Nolan, pro bono

Counsel for the Respondents: J Potts

Solicitor for the Respondents: Clayton Utz

Date of Hearing: 30 July 2007, 11 September 2007

Date of Judgment: 25 September 2007



