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DECISION: The Tribunal affirms the decisions not to grar th

applicants Protection (Class XA) visas.

In accordance with s.431 of théigration Act 1958, the Refugee Review Tribunal will
not publish any statement which may identify the aplicant or any relative or
dependant of the applicant.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Multicultural Affairs to refuse gyant the applicants Protection (Class XA)
visas under s.65 of thdigration Act 1958the Act).

The applicants, who claim to be citizens of ChiRRC) applied to the Department of
Immigration and Multicultural Affairs for Protectio(Class XA) visas. The delegate decided
to refuse to grant the visas and notified the applis of the decision and their review rights..

The primary applicant states she married in thy d880s, and is a Chinese national. She
came to Australia in the mid-2000s. Included indpelication is the husband of the
applicant also a Chinese national and he enterstr#lia later. Application for a Protection
visa was made in the mid - 2006.

The applicant claimed to the Department that sineec@ Australia to accompany her child
who is studying in Australia.

Who is not included in the application.

The delegate refused the visa application on teeslihat the applicants are not perstans
whom Australia has protection obligations underRiedugees Convention.

The applicants applied to the Tribunal for revidwhe delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged, in this case 31 July
2006, although some statutory qualifications erthstece then may also be relevant.

Section 36(2) of the Act relevantly provides thatigerion for a Protection (Class XA) visa
is that the applicant for the visa is either:

(@ a non-citizen in Australia to whom the Ministesatisfied Australia
has protection obligations under the Refugees Quiveas amended by the
Refugees Protocol

or

(b) a non-citizen in Australia who is the spousa dependent of a non-
citizen (i) to whom Australia has protection obtigas under the Refugees
Convention and (ii) who holds a protection visa.

‘Refugees Convention’ and ‘Refugees Protocol’ afneéd to mean the 1951 Convention
Relating to the Status of Refugees and 1967 Prbtelading to the Status of Refugees



respectively: s.5(1) of the Act. Further criteraa the grant of a Protection (Class XA) visa
are set out in Parts 785 and 866 of Schedule [Zetdtigration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventiontaedRefugees Protocol and generally
speaking, has protection obligations to people ateorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social graw political opinion, is
outside the country of his nationality and is ueadnl, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to retto it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not



satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feapj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicants. The Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

In the application made by the applicant (form <P states ajuestion 40,that she left

China for Australia for two reasons “to accompany thild in Australia’(sic), and to”
“pursue freedom of religion”. She stated that a j@ars ago, relatives from Australia visited
them in China and from the conversation with thém learned that they were Christians.
She stated “since then | paid attention to religiotivity around me.” She said “I noticed that
people were secretly gathering together in residembuse for singing and reading Bible. As
| showed my interest in it a friend took me to tHeme church service a couple of times”.
She goes on to relate how a family member who waging in a law enforcement authority
warned them not to participate in such activitiggezially relating to either religion of
Falungong. She said the public security officersniaan constant monitoring on people’s
group activities and have power to put them intstady. She stated that the same family
member also informed her of many underground clagtieing destroyed and participants
being taken away. She stated she was also andrthth@€hinese government “was so cruel
and inhumane to persecute the Christian follow®ng stated that she found the Christian
people “kind-hearted, helpful and loving peopldie glid not feel they did anything wrong or
bad. She stated that her longing to approach Guodined strong. When her child had the
opportunity to study in Australia she realised Haeky the people in Australia were as they
did not have the fear of participating in church\aites.

The applicant stated that when she obtained hartgigustralia and flew out, she attended
Church with her relatives. The people at the chuvahmly welcomed her like a family
member and she moved and touched by their actgiweslistened to the pastor's sermons
during the service and said “I enjoyed it so mush flt my soul had been purified. | also



joined them to sing hymns.” She stated that sihea she has gone to Church regularly and
sometimes goes to a house for fellowship or a prangeting. At home she studies the Bible
and other materials to understand God’s words.s&fted “This has inspired me a lot and
deepened my understanding of the bible and hasméetb believe in God more, adore him
more and | can’t live without him.” She stated tbating the mid-2006 period she was
baptized and formally became a Christian and shgspa few times a day.

In response tquestion 41 the applicant stated that if she returns to Ckhmawill lose her
freedom to practice her Christian religion. Therchushe joined in Australia was originated
by Country A people. She stated that if in China dgisters with the official church her
Country A church background would be unlikely todoeepted by Chinese official Christian
organisations. She stated she would find it hanoractice with the official church in China
because their interpretations and sermons haversdffnany restrictions. If she does not
register she would attend underground churchesendtex could enjoy the pure Christian
sermon, but she risked being assaulted, attack@adlimemen and being put in jail.

She stated that she had called relatives and &iand sought their opinions on her future and
the risks, and they all urged her not to returralise they heard many events that home
churches people were arrested or missing. Thegddais would happen to her if she
returned to China and especially her mother, whemksomeone who was jailed. Her mother
said she could not return because she has joitdutistian church and she will be arrested.
Her mother was critical of her being stubborn. 8minded her that the Communist Party
did not believe in God. She said “fear has filleg lImody and my heart”.

In response to thguestion 42 the applicant stated that if she has to retu@hima she may

be forced to give up her religious belief and sexactivities. She cannot give them up as she
is devoted to God. She outlines her creed aboigfbelGod. She stated that the Chinese
Government and public security officers would hdran and her family. She stated that
policemen crack down on underground house churmhe@srrest pastors and Christians and
place them into custody. She could be placed ietandion centre for a long time and

tortured physically and mentally. She stated thatlselieved some are sent to ‘brain
washing" classes and forced to make confessions@né are sent to labour camps or
mental hospitals.

In response to question 43, the applicant statadftBhe returns to China she will continue
her religious belief and practices.. She statesi€adth her all the time and she cannot
imagine life without God, the church or the felldwsof Christian people. She stated that
she would risk her life is she returned to ChinghasChinese authorities will not allow
Christian church activities. She stated that tla@eemany home churches that have been
attacked and people arrested all over China. Sitedsthat the Chinese authorities are
heartless when they deal with religion. She stétatithe Communist Party rule in China and
wish to control people’s ideology. She stated Wiate there is officially freedom of religion
there is in fact no freedom and many are put irojaiortured to death for their religion. She
stated that very limited numbers of Catholics ahdistians are allowed to have services after
they register. These churches are under constpat\gsion by government authorities and
suffer many restrictions in the interpretation lué Bible and in church activities. She said
that many churches are unable or unwilling to tegis

She said a friend in China told her by telephora¢ slomeone she knew had been reported by
Chinese authorities for participating in undergmehurches and has been charged. The
family suffers fear and anxiety. She stated thattsds seen reports that last November 3000



Christians in China had been kept at 125 officecfaurch services, the government applied
harsh measures to control all outdoor religious/giets.

In response tquestion 45,the applicant stated that the Chinese authomttadd threaten

and harm her, as the government regards religiougog as threatening their power. So they
destroy any potential or minor force. She stated tithe Chinese government had taken
extreme inhumane action against Falungong pracéit®dand many placed in jail. Many she
stated have been tortured to death. While the Ghigevernment allows Catholic and
Christian churches to exist they must do so urfiestpervision of the Chinese Communist
Party. Those who do not accept the Three-Self®atiChurches are regarded as illegal
home church and subject to closing down and petisecu

Attached to the application were various Notariaft@icates:
* The visa applicant’s Marriage Certificate; and
» Birth Certificates.

There were also certified copies of their Chinesgsports.

There is a letter from an Elder, stating that tisa\applicant joined their church services in
2005 and was baptized in the early 2006 and shéankdusband attend worship services and
adult Sunday School. He states that the visa applitas become a Christian.

The delegate in refusing the application in the BQ06 stated that they were not satisfied the
applicant would take a leadership position in amyrch she joined on return to China or
would come to the adverse attention of the autlesrdand that she had scope to practice her
religion without facing arrest and detention. Tleéegate also noted that the applicant entered
Australia in the mid-2000s and did not make aniappbn for a protection visa until 2006.
She joined the Chinese Christian Church in theyg05 and was baptized in the mid-2006.
The delegate noted that the delay in submittingalpglication raised concerns as to the
immediacy, gravity and credibility of her claimsfear persecution in China. The delegate
guoted the opinion of Heerey, J\ielanther Salvaduri v MIEA and Andxo. VA114, 1994

Fed. No. 301/7A.

Theapplicants appeared before the Tribunal in the2866, to give evidence and present
arguments. The Tribunal also received oral evidérara herhusbandThe applicants were
represented in relation to the review by a registenigration agent.

The applicant said she and her husband had or# @ib was studying at a college. This
visit to Australia she said was her first trip adésof China. She had always lived in China.
She met her husband there, and he had been a mémagerivate firm. She workeak a
manager in the transport indusi8he said she and her husband paid for their anitdine

to Australia.

Asked about her religious views when she was yousige said she had not given attention
to religion although her parents were conservadive said that three feet above ones head
was the spirit of God and that God watched hersinedshould fear God and be good. She
was not sure of the kind of religion her parentsssuibed to. She was taught by them to be a
good person and to abide by the law. She said b#ranand father were still alive and she
rang them regularly. They were elderly and liveity A.



The applicant said that she and her husband owrogegty in City B. She said she lived in
a unit with her husband and her child. She saag tho not work but support themselves
from their savings.

Asked about the relations that had first introdulcedto Christianity she said she had found
out since coming to Australia that they were nédtrees but close friends linked to her
husband. She said they had come to China in tiye2G00s on a visit and stayed for a
while. There was no Christian church in her areasghd and so the visitors did not attend
church but in conversation they discussed theigicel. On a visit to the mountains for sight
seeing they would not visit some temples and sdsbbame curious about their religion. She
was interested in people from overseas being Qdmist

The applicant said after these visitors left Chieacuriosity about religion remained and she
was attracted to some singing by a work collegediscbvered that he was singing Christian
hymns. She found them very beautiful and she exptemterest and the he invited her to
attend a gathering. She went to the gathering aaddhmore hymns being sung but had not
realised initially that it was a Christian worshifhere was no printed hymn book but loose
pages with hymns on them. She had not realisedwieey Christian songs from the Bible.

The applicant said she went to these gatheringsraletimes, but she was not aware of what
they were except they worshipped God. However #itese visits her family urged her to
stop and this she did. Her husband’s sibling, wioked for a law enforcement authority
criticised her and warned her of the severe coresmps of going to such a group.

The applicant said that when she came to Austshkarang people in China and the place
she had visited for the worship had been closedsaimtd by the government, and there was
a notice on the house sealing it. She said avelatd warned her that if she went to an
underground church group she would be arrestetidopalice and bring trouble to the

family.

The applicant said she came to Australia in the20@d0s and not long after her arrival she
went with friends to their church. Asked if she veagare that there were other churches, she
said she was, and asked if she was aware thatwieeecother churches that used the
Mandarin language she said she was but had oyt the Chinese Christian Church.
Asked if the Chinese Christian Church had linkshweiby other church, she said she was not
sure. She said there was a Pastor who was CourdndZAlderly, and also another person
who was an elder. She thought the pastor wasifiodl but that the elder worked as well. She
had no knowledge of what the church was attached ¢d other Christian denominations.
She said she had only attended the one church.

Asked if she was familiar with some Biblical tekts example “To render unto Caesar that
which is Caesars and to God that which is God<®,isd not heard of that, nor was she
familiar with the Beatitudes in the Sermon on theuvit. She said in response Jesus was the
light — and the guide to the right pathway. Shd &&ir favourite piece of Scripture was the
word of love. Asked what she had studied she $a&ddur Gospels and five books of Moses.
Asked if she found any differences in the Gospletssaid they all spoke the word of God
and were similar to each other. Asked her favoutie replied Luke. Asked if there was a
cycle of readings followed, like many churches nldustralia, she said she was unaware of
any cycle or pattern of readings.



The applicant said she was told in church aboup#tbway leading to eternal life and to
understand the mystery of God. Asked if there vpsiadms read she said there were. She said
each Sunday a brother or an elder provided a seantaik and they were taught to be
disciplines of the Lord. Asked the form of baptishe underwent she said it was full
immersion. Asked if there was Holy Communion shd sa the first Sunday of the month

with wine and bread without yeast. She said heb&od went with her to church and he was
baptized in the late 2006.

Asked what she knew about the Three-Self Patr@tiarch the applicant said before she
came to Australia she did not know of such a thitge said there were two churches
permitted in China by the government a Catholict€hand the Three-self Patriotic
movement. Asked why she had not thought of wogshgpat the Three-self Patriotic
Church, the applicant said that her husband toldhHeze was not such a church in their area.

The applicant said that her husband told her there signs saying that a building was the
Three-self Patriotic Church but there was no aatiwerch there only the sign. She said there
was no such active church in her city. She saickthweere underground and family church
groups, her sibling who was a law enforment officad a lot of information about such
groups. She also searched the Internet and shetkiee&vwere many underground church
groups.

The applicant said the elder at her church wettlitpy C and came back and shared his
knowledge from this trip and said that in Chinarchies are not allowed to exist except in
large cities. He said churches there are not aliaiwdeach or provide people with a true
sermon. He said there were secret mission groupps@said they had to be careful and even
swap mobile phones and not contact family members.

Asked why she would not consider going to the adfisanctioned church she said the Three-
self Patriotic Church seemed controlled by the govent, and even interpretations of the
Bible are controlled. She said the Communists ddabeve in God and the official church
would not allow them to be concerned about politattairs. Asked if her church was

involved in politics she said it was not.

The applicant said that the Three-self Patrioterch did not allow people to talk freely
about salvation and truth in the Bible. Asked i stas a person of interest to Chinese
authorities for any reason she said she was nathmihad become a committed Christian.
She said some people associated with the offibiatah were not true Christians but
Christians only in name. The applicant said shelavtallow the teaching of the Bible and
attend Christian meetings and live a Christian ke said she had a duty to spread the
Gospel and follow the way of Christ and spreadimessage. The Gospel to her meant telling
people of the love of God and of human sin. She the Lord Jesus Christ saved the world
and we must follow his example and tell peopleneftrue God.

The applicant said that she wanted to tell the dvadout God who is the saviour and lead to
eternal life. She said heaven and earth were dégté&od. God existed before. He brought
peace happiness and joy. She said if she retuen€tiha to spread the message she would
place herself in a dangerous position. She saidmamsts do not believe in God. She said
missionary work in China put your safety in danged she would be arrested by police and
sentenced. She had all this information from tlderedf her church that went to China and
from the web and from her husband. In China shettba Government cracked down on
family churches. Good people who read the scrigtarel who sang hymns, were detained



arrested and treated violently and forced to repadtconfess. She said they faced forced
labour and some were sent to psychiatric hospitals.

Asked if she had a leadership role in the churehsstid she helped translate and she was also
in the choir and had spoken in study groups anzbasidered herself a spiritual leader.

Asked why she had delayed in making her applicagod pointing out that this was a factor
in the refusal of her visa by the delegate she s@éddid not realise such a visa as a
protection visa existed.

The husband of the applicant gave evidence. Helgaalso came from City B. He said he
and his wife had one child who was a student heaeT®FE college. Asked what he did

with his time as he was not permitted to work hd ba stayed at home and studied the Bible
and also did family chores and went shopping wishwife. He said they lived on their
savings and he financially supported his child.addined his wealth, he brought to

Australia. In China he said he was employed in@gaompany.

He said his wife became interested in Christiamitgarly 2000s when relatives came on a
visit. These people spoke something of their reiigand his wife became interested. He said
his sibling found out his wife had attended a h@tuely group as people had told him. He
warned them and told them they should not go. lelsahad not attended.

Asked about the official church he said there ve&geas on doors that there was a church but
this was not real and there was no active churefretiHe said he became a Christian in
Australia. He came here in the mid- 2005 and het with his wife to the Christian Church,
and he also joined in a scripture study group Weh At first he was reluctant but gradually
became a Christian. He said there was one draeagitt which affected him. He had missed
the train and so did not go to a 9am class studymat the church. He shortly experienced a
strange headache and was very uncomfortable aodub@ not even sleep. There was no
logical reason for this pain. Next day, thinkingtlése matters he realised God was behind
all things and he offered prayers and asked Gaugvfeness.

God promised to help him and the miracle did hagpehhis headache disappeared and his
ill feeling was gone. Behind everything is the haf&&od he said, and the great love of God.
He said he became serious in his Bible study atlderstudy of his faith. He said he met the
requirements to be a Christian and a meeting dairedi by the elders and pastors accepted
him and he was baptized in the late 2006. He kned &isted. He said all life depends on
God who brings hope and he could walk a pathwagtémal life.

Asked about his child he said his child had comehtarch sometimes and listened but had
not become baptized.

Asked why there were many Christians in China wieoeanot persecuted he said the official
church just assembled people to show there wasal@ontent in what they did. It was
simply show. A true Christian would not attend las official church did not follow the
teaching of the Bible. The official church was unttee leadership of the Communist party
and followed their will. Christians were not allosvproper worship. He said God is our
saviour and the official church accepts the comstyparty as the saviour. He said if he
attends that kind of church it is an insult to Godl they should not attend that church.



The applicant was asked to make her own case. gpleeant said that she had a fear of
persecution if she returned to China .The applisait a friend of her mother was arrested in
the simple circumstances of having attended anrgnaiend family church. He knew to
attend an underground church would bring troubléaéofamily. She had rung friends in
China and knew that to be an active Christian im&brought trouble. She said in the
scripture study group a person there who had le&hina to teach English had been warned
about being involved in any Christian church atgivihe couple explained the situation in
China and how they could not give an address. Tivasea fear of persecution, and she dare
not inform, her family in China that she was bagtizShe dare not return to China. She had
heard dreadful cases of persecution in nearby pcegi She said she was very worried about
returning to China.

Asked whether she could re-locate to another gathna the applicant said wherever you
go in China it was the same.

The applicant stated that she was a member of dhen@inist Party and so now as a
Christian her situation was extremely dangerous.

The agent for the applicant asked if additionabinfation or a submission could be made
after the hearing, the Tribunal said this couldibee.

In late 2006 the Tribunal received a submissiomftbe migration agent for the applicant.
Enclosed in this submission are:

» Statement by the primary applicant;

» Statement by the secondary applicant;

» Copy of BBC News article entitled “Chinese Chrigsasuffer for their faith”;
» Copy of an article from Asia News, entitled “Nureaben in Xian”;

» Copy of an article entitled “China release ‘Undergrd Church’ Bishop after ten
years sentence”.

In the statement by the applicant, she statesctrregation members suffer as much as
leaders of church groups and she has learned e$ edsere people are detained and if they
are in unregistered house churches, and somer&ueetband sent to jail or a brainwashing
centre. She states while she has been a Christiammly a few months, she is active and
attends Church service and a Bible study groups@iechas an obligation to evangelize to
non-Christians. Her husband was initially shockd@n she told him of her conversion but
she preached to him and he came to see how shigamatrmed, and more tolerant and so
he understood the power of God and he changecehtgtions of the Christian religion. She
states that her husband was baptized in the |&@. Zhe states that she evangelises her
friends and family and everyone that comes to besé.

Commenting on why she did not apply for a protettitsa earlier she states that when she
came to Australia in the mid-2000s she did not kmawch about Christianity but was
interested to find out more. Gradually she beca@arsstian and the peace and joy
outweighed the fear of facing persecution. She ladgba fear of being “objected” by her
husband and friends and putting them in dangershadlid not tell her husband and friends



she was baptised during the mid -2006. Her husheasdshocked when he found out and that
he told her of persecution of Christians in Chirfeere the Government is regarded on top of
God and that official churches are restricted. &hid it was a bad time with her husbands
then her parents’ displeasure at her actions.

The husband of the applicant in his statementstatdbecame aware after arriving in
Australia in the mid - 2006 that his wife had bé&aptized and was shocked and scared. She
is a stubborn person and she continuously evamgehsn and took him to church. He did

not take it seriously at first. But he recountsittieacle of a headache after he missed church
and his prayer that cured him and he became cau:dtie was baptized in the late 2006 but
is fearful of returning to China as one cannot @edise legally, and he could not be a
Christian without other Christians. He outlines tis&s of being a Christian in China. He
also states the Communist party does not belie@oohand will not allow religion to exist.

His sibling warned him of persecutions against §tans and how people are arrested and
some tortured to death.

The BBC item relates to Mr Peter Xu Yongze founafeat large religious movement in China
and outlines his jail sentences and suffering. Asia News item relates the story of Nuns
being beaten up in Xian, but also indicates thatgihvernment would compensate the injured
nuns.

The article on the release of a Bishop referseéadease of Bishop An Shuxin who was
Bishop of the Chinese Catholic Church not recoghi®ethe Chinese government.

The Tribunal also examined other country information reports:

BLOSSOMS IN CHINA Site China Infodoc, accessed on 09 March, 04
Source: The Atlanta Journal reports:

As the 08 Olympics approach, religion gets a haochfa Government
striving to make a good impression on the world. years, Christians in
Beijing have sought government permission to befiildrches, and for years,
the government rebuffed them.

With church pews packed beyond capacity, many @anis had nowhere to
worship but at home. Secretive "house churchestabpe¢hroughout the vast
country. But last month, Chinese authorities angedrgroundbreaking news
for two churches in Beijing, the first to be builtthe capital since the
Communist Party took power in 1949, according sdgtate-run People's The
Chinese Catholic Church, which is not affiliatedwthe Roman Catholic
Church, plans to build a large national seminareijing and has been
giving language training to its clergy so they cafebrate Mass in German,
French and other languages, Chan said. "It's isotle games," he said. "It's
the image of Beijing as an international city, @@, modern city."

Christianity has been growing rapidly in China.i€#l figures put the
number of Protestants at 15 million and CatholicK0amillion. Tens of
millions more Christians, including Roman Catholimgal to the Vatican,
belong to unauthorized churches.



In the USA Commission on “International Religioug&dom” (May 2005), it is stated “The
Chinese government continues to engage in Systemnadi egregious violations of religious
freedom.” It also states how the government ancgowvent officials “control, monitor and
restrain the activities of all religious commurstie”. It specifically mentions “house” or
“underground” Christians. It also states “prominesligious leaders and laypersons alike
continue to be confined, tortured, imprisoned amgjexted to other forms of ill treatment on
account of their religion or belief.” While from Nember 2004 the Chinese government
announced a new set of regulations on religiouaraffwhich suggested the protection of
religious freedom, the Commission is sceptical altoei reforms. It notes that the reforms
specify that official recognition is limited to #/official religions” — Protestantism,
Catholicism, Islam, Buddhism and Taoism. The Comsiarssuggests the reforms rather than
grant freedoms, tends to regularize managementiggacso giving authorities more control
over religious groups.

What is called mainly (there are variations onriaee) the “Three-Self Patriotic Movement”
or church is the only government sanctioned Pratgesthurch in China. There is also an
officially recognised Catholic Church in China et@hinese Patriotic Catholic Association
(often referred to as the CPA or CPCA or CCPA).

In theHuman Rights Watch 2006 ‘China: A Year After New Regulations, Religious
Rights Still Restricted’ 1 March http://hrw.org (@ssed September 2006) it is stated:

Arrests, Closures, Crackdowns Continue

(New York, March 1, 2006) — One year after ChirfRégulations on Religious Affairs came
into force, Chinese citizens’ ability to exerciseit right to freedom of religion remains as
subject to arbitrary restrictions as ever, HumaghR Watch said today. The regulations took
effect on March 1, 2005. At the time they came fotce, the Chinese government asserted
that the national regulations, the first comprehanset of regulations on religion in China,
constituted “a significant step forward in the giiton of Chinese citizens’ religious
freedoms.” However, local officials continue to megs religious activities that they
determine to be outside the scope of the state-atad religious system. Their decisions are
often made arbitrarily and in a manner inconsistdgttt the right to freedom of

belief or religion. Chinese officials continue tetdin and arrest religious

believers, close religious sites, and impose k@giris on the movements, contacts,

visits, and correspondence of religious personnel.

“Chinese officials claim the new regulations safeglreligious freedom

through the rule of law, but the intentional vagesof the regulations allows for

continued repression of disfavored individuals mugs,” said Brad Adams, Asia

director of Human Rights Watch. “There’s nothingidental about the vagueness — it
gives officials the room they need to legitimizesithg mosques, raiding

religious meetings, ‘reeducating’ religious leadarsd censoring publications.”

Human Rights Watch said the most significant prnobleth the regulations

is that arbitrariness is implanted in the text. Tégulations state that “normal”

religious activities are allowed, but then faildefine what the term “normal”

means, leaving practitioners unclear about whallesved and what is banned. The
regulations also include other undefined key tewsush as “religious extremism,”
“disturbing public order,” and “undermining socgability,” each of which only adds to the
ambiguities and the potential arbitrariness ofapplication of the regulations.

In the year since the regulations went into effattempts to rein in



unsupervised religious activities concentrated @venting like-minded believers from
working together to propagate their beliefs, tafdl new religious sites, or to
educate their children. Thus, the size and comiposif religious meetings, personnel,
literature, and religious education for minorscaline under attack.

The Tribunal also noted the visit in October 2096He Archbishop of Canterbury to
Christian Churches in China, (See Archbishop oft€dury’s web site) which went without
incident and made the Archbishop aware of the omfliof Christians activity practicing their
faith in China.

In the late 2006 the Tribunal received addition&bimation post hearing from the agent for
the applicant. In regard to the point about thdiegpt making a delayed application for a
protection visa, the agent states that the appliwas not yet a Christian when she first
arrived in Australia, and it was only after thelirgince of her friends when she attended
church regularly that she was baptized in the n@id62 Because she was aware of the danger
of being a Christian in China she did not tell hesband or relatives. The agent also states
that the applicant wanted to remain in Australiadidn’t know how to. The agent also

claims that the applicant became baptized and &éas tactively evangelizing” and reiterates
the claim of a leadership role.

The agent also addresses the issue of the ThrieRagabtic Church, and reiterates the
response by the applicant that she would not joal @ church as it places the Communist
Party of China on top of the Mighty God. The agatteiches the Wikepedia entry on the three
—Self Patriotic Church, which states that the chumsists on the leadership of the
Communist Party and as such is regarded as adialseh by members of house churches.
The agent states that the applicant cannot adaispand that the church restricts freedom of
religion in China and is only a pretext. The aggmtes Zhang Jian a clergyman of home
churches making comments abut the official chuncthé context of the Archbishop of
Canterbury’s visit. The agent also attached furtoemtry information — An article from
Epoch Times on Freedom of Religion in China froradélom Asian Radio Station, and the
Wikepedia entry on the Three-Self Patriotic Church.

In the late 2006 there is a further letter from aigent for the applicant, which encloses
further country information, namely a new repottiteed “Chinese Authorities Raid Wuhan
Underground Church Last Friday, Hundreds of Follev&rested” ( 6 June 2004) , and an
article “Church Demolished in Hangzhou, 3000 FokosvClash with 500 Police
Officers”(31 July 2004).

FINDINGS AND REASONS

* In the application made by the applicant, she stalat she left China for Australia
for two reasons “to accompany my child’s study us#alia’(sic), and to” “pursue
freedom of religion”.The Tribunal accepts that one of the reasons avhas twith her
child, but does not accept that she came to pdrsadom of religion as she by her
own admission had not become a Christian whenesh€hina. Her interest was very
superficial, limited to hearing hymns sung and digenot associate this initially with
Christianity or religion. The Tribunal did not seer curiosity about religion that she
came across, mainly from the visiting relativeshéoa genuine interest in religion as
such but more a curiosity for an activity she s@ople engaged in, as she would tai-
chi, or a sport.



The applicant claims, stating it in various waysttthe Chinese authorities through
local officials maintain constant monitoring of g activities by people in
underground or family churches, restrict their ptiae and have power to put them
into custody. Furthermore that some of these peagaletained, arrested, tortured
and put into forced labour camps or mental hospite&bome are forced to confess
errors and recant their religious viewSountry research supports this general
contention of the applicant that there is discriation against religious groups,
especially those involved in underground or homarcih activities There are
examples found of people who have suffered detemtim other forms of punishment
because of such an involvement. At the same t@estare millions of Chinese
Christians who are still able to practice theirgiein both in official and underground
churches, and officially the Chinese governmentduaserred by its regulations of
March 2005 more religious freedom upon its citizefke visit by the Archbishop of
Canterbury which has been referred to in this basealso indicated a tolerance by
Chinese authorities.

The applicant claims that she had become a Chndiring baptized in the mid -
2006 and that she attends church regularly, joildebstudy groups and prays daily
and participates in the activities of the chur€n the evidence presented to it the
Tribunal accepts that the applicant has becomgtizied Christian and attends the
Chinese Christian Church. The Tribunal found thegliapnt naive in her
understanding of Christianity and not well versedher Christian knowledge but that
she expressed the slogans of a simple faith obkcBl- evangelical type. The
Tribunal also took into account her statementsshathad studied the four Gospels,
her favourite being Luke and had also been in Bshlely, doing five books of Moses.
However, her comments did not indicate that sheamydreal knowledge of these
specifics mentioned. There was nothing in herarses to indicate she had a real
knowledge of the four Gospels and differences betwbem, or of the significance of
the books relating to Moses. Her specific refersrsteengthened the Tribunal’'s
finding that her Christian knowledge was superfiaiad simplistic. The applicant has
also claimed to “evangelise” but no evidence was@nted to the Tribunal to support
this statement other than her own assertion. Titer lgEom the elder of her church did
not refer to such activities by the applicant. Bgent in his letter also refers to the
applicant “actively evangelizing” but no detaile aupplied as to what is the nature or
form of this evangelical activity. The Tribunal doeot accept that she has been
evangelizing.

The applicant was adverse to the Three-self Patrdturch in China, the official
church and while she had no direct personal expeee based on what others had
told her she would not accept that she could atteatichurch or that attending the
church would be a satisfactory practice of hergin. While the Tribunal
understands that the Three-self Patriotic Churemisfficially sanctioned church it
does not follow in all cases that a Christian cawdtl participate in a form of Christian
worship that would be satisfactory.

The applicant indicated that she was a memberefthmmunist Party in Chindt.is
difficult to assess the effect of this on her skahie return to China. As a member
she would be in an advantageous position over @ieple, and therefore it could be
argued that she would have an advantage in pragtigr Christianity because she is
a party member. Conversely it could be arguedakat party member, being a



Christian is incompatible with this and would mdiex subject to more severe
treatment. The Tribunal was not able to find anigence either way to determine
whether membership of the Party would help herddr her if she was known to be
a Christian.

TheTribunal finds that from the evidence presented to it, that h@ieant and her husband
are citizens of the People’s Republic of China.

TheTribunal finds that the applicant does not have effective praadh a third country
under section 36(3) of the Migration Act.

While the Tribunal accepts that the applicant leoime a baptized Christian and attends the
Chinese Christian Church, the Tribunal remains tmsfithe applicant’s seriousness as a
Christian. The Tribunal realises that while herenstending of the Christian faith may be
simplistic and flawed, it does not follow her coction is not genuine. The Tribunal found
the applicant’s knowledge of Christianity and @feristian Church to be shallow, she did not
seem well versed in the Bible, despite statemduaitsshe attended regular Bible study, and
her responses tended to be broad statements stigsas is the Light Jesus is the Pathway”
without any underpinning understanding. The appliteas admitted she has a firm desire to
remain in Australia. Her child is a student herd aith the possibility of him/her achieving
permanent residence at the end of his/her stuthespplicant would seem to wish to
continue family life resident in Australia. The &ppnt’s claims that she would spread the
gospel, her firm view that from what friends haltitber the official churches would not be
satisfactory and that she would have to join a Baraunderground church did not ring true
in the light of her limited religious experiencesAustralia.

The Tribunal has considered the country informapmovided, noting the March 2006 data of
the Human Rights Watch — but as well as reportsad officials repressing religious
activities is also the introduction of new reguwas (of March 2005) which purport to give
more freedom of religion to the citizens of Chiaad are regarded by authorities as a
“significant step forward in the protection of Cése citizens’ religious freedoms”. The
applicant has provided considerable country infaromaincluding material lodged after the
hearing.

She was not a leader in activities of the chumte hshe had a limited knowledge of
Christianity and her insistence that she wouldaptbe Gospel in China, and join an
underground church in China is inconsistent withlimited knowledge and limited religious
experience. Certainly if she made strong effortspieead the Gospel in China she could be
exposed to risks of serious harm, but the Tribisabt satisfied, on the evidence before it
that she would.

The role she attributes to herself in China onrretsi quite speculative. The Tribunal does
not accept that the applicant plays a leadershéimcher church in Australia, or that she has
any strong Christian knowledge or scholarship efBible that would place her in a
leadership role. While the Tribunal accepts thatehare instances of persecution of
Christians in China and more so of non-officialgelus groups, there are many millions of
Christian in China who do not face arrest or detendr persecution. The indication in the
article supplied by the applicant about the beadihpe nuns (the Asia news items relating to
nuns beaten in Xian) also shows that the Governershtauthorities did not approve of this
and were going to compensate the nuns involved e prospect of the Olympic Games



suggests the Chinese government has modifiedansl stgainst religious groups such as
Christians.

The Tribunal is unsure whether the applicant wadek to practice her religion in China by
attending a house church. In the light of its leselincertainty, the Tribunal has given her
the benefit of the doubt and considered whetheagpdicant, as a participant in the Three-
self Patriotic Church or a house church, would faceal chance of persecution. The
Tribunal is satisfied that Christians who attendrches registered with the PRC authorities
are not subjected to persecution for the reasahenf religion, and the Tribunal is also
satisfied that most Christians whether attendirfigiaf or non official churches, are not
subject to persecution for reason of their religiBountry information suggests that those
Christians persecuted are not only a minority baetaafew leaders of underground churches
who have been persistent in their challenge toaaitils. The Tribunal accepts that such
leaders have faced arrest and persecution of \&fayms. The Tribunal has given attention
to the country information provided in this regaid.terms of the applicant in applying the
test as irChan v MIEA and given her limited involvement, her lack oblatedge that would
equip her for a leadership role, and the levelesfgotential involvement there is not a real
chance that the applicant would be subject to pats®. She has not displayed the mastery
of Christianity or of the Bible to be capable deadership role. The applicant would not be
required to modify her involvement to avoid perdexu

In considering the case of her husband, it is heatraf he has made claims of his own. While
making claims at the review stage by his evidehea]id not make claims at the time of
application. The husband’s conversion to Christiaseems more reluctant and slower than
that of his wife. His knowledge of Christianity wiamited and the incident he recounts that
made him take the step to Baptism, of him misdnagttain and then promising God he
would come in the future, and the cure of his heldas not an incident that would be
widely accepted in Christian circles as valid. Tm#dunal acknowledges a role for faith
healing but the sudden change is questionable laodi as a convenient conversion for
visa purposes and for the mother, child and faihestablish a new life in Australia. The
husband has not indicated he would seek to praeisceeligion on return to China and the
Tribunal finds that he would have no interest imdaso.

The Tribunal therefore finds that neither the aggoit nor her husband would have a well-
founded fear of persecution for the reason of iatigf she returned to China.

CONCLUSIONS

Having considered the evidence as a whole, theuiabis not satisfied that the applicants
are persons to whom Australia has protection otiiga under the Refugees Convention as
amended by the Refugees Protocol. Therefore thiecapfs do not satisfy the criterion set
out in s.36(2) for a protection visa and cannogi@nted protection visas.

No specific Convention claims were made by or omalffeof the other applicant at the time

of application. The fate of the other applicanpgplecation therefore depends on the outcome
of the first named applicant’s application. As tinst named applicant cannot be granted a
protection visa, it follows that the other applitaannot satisfy the alternative criterion set
out in s.36(2)(b) and cannot be granted a protectsa.



DECISION

The Tribunal affirms the decisions not to grantapglicants Protection (Class XA) visas.

Alan Gregory
Member Date:

| certify that this decision contains no informatiwhich might identify the applicant or any|
relative or dependant of the applicant or thahésgubject of a direction pursuant to section
440 of theMigration Act 1958

Sealing Officer’s I.D. Rosario Lampugnani




