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IN THE FEDERAL COURT OF AUSTRALIA
NORTHERN TERRITORY DISTRICT REGISTRY S 63 OF 2001

BETWEEN: DEEP SINGH
APPLICANT

AND: MINISTER FOR IMMIGRATION & MULTICULTURAL
AFFAIRS
RESPONDENT

JUDGE: MANSFIELD J

DATE OF 27 NOVEMBER 2001

ORDER:

WHERE MADE: ADELAIDE (HEARD IN DARWIN)

THE COURT ORDERS THAT:

1. The application be dismissed.

2. The applicant pay the respondent costs of thécapion to be taxed.

Note: Settlement and entry of orders is dealt wmit®rder 36 of the Federal Court
Rules.
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NORTHERN TERRITORY DISTRICT REGISTRY S 63 OF 2001
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APPLICANT
AND: MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
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DATE: 27 NOVEMBER 2001
PLACE: ADELAIDE (HEARD IN DARWIN)

REASONS FOR JUDGMENT

1. This is an application to review a decisionref Refugee Review Tribunal (the
Tribunal) given on 10 April 2001. The Tribunal affied a decision of a delegate of
the respondent of 9 July 1998 to refuse to gratitéapplicant a protection visa for
which he had applied under thegration Act1958 (Cth) (the Act).

2. The applicant is a national of India. He washbam 12 July 1972 in the Punjab
region of India and is of Sikh ethnicity and of Biteligion. He is married.

3. The applicant arrived in Australia on 26 May 89@ith his wife. He was travelling
on an Indian passport issued in his name on 23 &tUfP5. He acknowledged to the
Tribunal that he falsely claimed that the purposthat travel was for a honeymoon
following his marriage shortly beforehand. Its pasp was to secure entry to
Australia to apply for a protection visa. On 301998 he applied for a protection
visa under the Act. To be eligible to be granteat thsa, it was necessary for the
delegate of the respondent, and on review the Mahto be satisfied that the
prescribed criteria for that visa had been satis®#e65(1) of the Act. Relevantly for
present purposes, that meant that the delegake séspondent, and on review the
Tribunal, had to be satisfied that the applicarat erson to whom Australia owes
protection obligations under the Convention refatmthe Status of Refugees done at
Geneva on 28 July 1951 as amended by the Proteleting to the Status of Refugees
done at New York on 31 January 1967 (the Convent®B6(2) of the Act. In

practical terms, the satisfaction referred to lwadd that the applicant is a refugee as
defined in Article 1A(2) of the Convention, namelyerson who:

"... owing to well-founded fear of being persecutadeasons of race, religion,
nationality, membership of a particular social ggpoar political opinion, is outside
the country of his nationality and is unable or,iogvto such fear, is unwilling to
avail himself of the protection of that country’ ..

4. The applicant claimed to have a well-founded &gersecution if he is returned
to India by reason of political views which would imputed to him, or which might
be imputed to him, by the Punjab police that he @ras a member of or associated
with the terrorist organisation known as the KhahsLiberation Force (KLF) or is
otherwise a Sikh militant.



5. The basis upon which the applicant claimed lileathay be imputed with that
political opinion derives largely from an experienghich he asserted to have
occurred in about April 1995. He had travelled log lfirom his village to a
neighbouring village to see a doctor. In that nba@lring village he was arrested by
the authorities and over a period of seven daybddsst said) he was detained and
seriously mistreated because he was suspectedngf &ikh militant and of being
associated with the KLF. When arrested, he wageiththe company of, or nearby
to, another person who had travelled on the sarmebd who the authorities
apparently identified as a Sikh militant. The apafit claimed that he was released on
payment of a bribe. There is considerable moreldetthat claim to which the
Tribunal referred, and to which | will refer wheddressing the Tribunal's reasons for
its decisions. The applicant further claimed thatpwing his release, his parents'
home was visited by the police on many occasioakisg payment from him or his
parents under threat of him being killed "in aéaésmcounter”, that is in a contrived
confrontation with suspected KLF militants. He vima$ at home when that first visit
was made, and subsequently left his village angbdtavith relatives to avoid being
the subject of such threats.

6. On 18 March 1996 the applicant travelled to Spage on a work permit procured
on his behalf by a relative, and remained therd batreturned to his home in the
Punjab on 17 March 1998. Shortly after his retuwmb, he married. He first claimed
that he had done so in a town some 35-40 kilometnes/ because of fear of the
authorities. He then left with his wife and arrivi@dAustralia in the circumstances to
which | have referred above. It was because theoaities, on his claim, suspected
him of being associated with the KLF that he feartdrning to India because he
would then be killed or severely mistreated bydbghorities if he were to do so.

7. The Tribunal was not satisfied that the appliceas a refugee as defined in the
Convention. That was simply because it had sedousts about the truthfulness and
reliability of the applicant's claims. After recig at some length his claims as made in
support of his initial application for the protewtivisa, at the time of his application
for review by the Tribunal, and at the hearing Vihiice Tribunal conducted on 29
November 2000, it explained the reasons why it teaikhe applicant's reliability and
truthfulness. It gave nine reasons. The applicdntitted at the hearing that he had
not provided his true name in his primary applimatior the protection visa, and that
his name was in fact Gurdeep Singh. Secondly, th®iial found, upon the basis of
information which it had available, and the accyratwhich the applicant
acknowledged during the hearing before the Tribuhak the applicant did not
initially accurately provide details of his workskory. He claimed to have worked as
a machinery mechanic only whilst in Singapore betwilarch 1996 and March
1998. He later acknowledged that, contrary to lEsrcof having been unemployed
between March 1988 and March 1996, he had alsd spare time working in
Singapore in the period 1993 to 1994 or 1995 anldrérned only when his student
visa to Singapore had expired. The Tribunal alsoatned serious inconsistencies in
his account of his arrest, detention, mistreatraedtrelease by the authorities in
April 1995. They were put to the applicant in tloeise of the hearing before the
Tribunal and acknowledged by him. There were aisonsistencies related to the
information the applicant had provided in his claita officers of the respondent in
support of his application for the protection viaad to the Tribunal. Those
inconsistencies related to the time of day at whielhad been apprehended, and the



period of the apprehension in April 1995. Thosemsistencies were not explained
by the applicant to the satisfaction of the Tridualen they were presented to him
during the hearing on 29 November 2001. The Tribals® had regard to the
applicant's acknowledgment that, when applyingn&Australian authorities in New
Delhi for a visa to visit Australia, he had prowvidialse information as to the purpose
of that visit. It also noted inconsistency betwéamapplicant's claim that he had
married at a place well away from his village trgbdear of the authorities, and his
marriage certificate which showed that he had lmeamnied in his own village. That
too was presented to the applicant for commentaarttie Tribunal records, he gave
an unsatisfactory range of responses. Further there also three documents which
the applicant produced to the Tribunal to supp@rchaim for the visa, and which the
Tribunal rejected as unreliable. One was an undatedical report purporting to be
from a surgical specialist in confirming that thgphcant had been hospitalised
between 22 April 1995 and 2 May 1995 with injuresisistent with having been
tortured by the police as he alleges. The Tribeaaked enquiries to be made as to
the genuineness of that document. The telephond&uaom the letterhead purporting
to be that of the hospital was ascertained to eetlvate residence of a person who
was not the doctor but some unrelated person. dlapiltone number on the letterhead
purporting to be the telephone number of the remid®f the doctor was ascertained
to be the telephone number of another person wh@isctising veterinary surgeon.
Those matters appeared to the Tribunal to indittetethe document was fabricated.
They were put to the applicant in the course ofbaring before the Tribunal, but he
declined to comment upon them. The Tribunal hashda@aason to conclude, as it did,
that that was a fabricated document. The otherdwauments were letters from
persons purporting to confirm the fact of the aggoiit's arrest by the police in April
1995 and his detention and torture. The Tribunalrafprmed the view that the
contents of those letters were not genuine. In rayvit had sound reasons for that
conclusion. Each of the letters is almost idenifoabrded. Moreover, as the Tribunal
noted, each of the letters to an ordinary obsdrasrbeen typed on the same
typewriter and contains the same poor grammar g&peession. The idiosyncratic
positioning of individual letters from the typeveitused on one letter is replicated in
the other letter. Consequently, the Tribunal puhapplicant its concerns about the
two letters, but it did not receive from the apahtany comments that explained this
concern. The fact that the applicant presentedrtettvhich the Tribunal was satisfied
were not genuine in support of his claim was, invieyv, material to which it could
legitimately have regard in assessing his credybili

8. The remaining reason of the Tribunal for doulptime applicant's reliability as a
witness was expressed in the following terms:

"Fifth, | cannot be satisfied that the Applicantsaa India in April 1995. While the
evidence on the point is inconclusive, | consitiat there is a likelihood that the
Applicant was in Singapore at the time of the aligencounter' with the Punjab
police. In any event, | do not accept that the egapit received injuries at that time of
the alleged incident which required hospital treatrh | am satisfied that the
Applicant did not attend a hospital. | am not sid that the alleged encounter with
the police did take place.”

That paragraph of the Tribunal's reasons seem®tmine more in the nature of a
conclusion, having formed an unsatisfactory viewoathe applicant's reliability,



rather than a reason for doubting his reliabilHpwever, as the above recital of the
Tribunal's reasons indicates, it had ample reaste tconcerned about the reliability
of the applicant in the information he had providedhe Tribunal. Given his failure
previously to mention his travel to Singapore ie geriod 1993 to about 1995, and
the fact that the applicant did not ultimately clgadentify the dates that he had been
in Singapore on that earlier visit, it was opeh® Tribunal form the view that the
applicant was in Singapore still in April 1995. Tibelance of that paragraph
represents conclusions of the Tribunal on matteosiwhich, in a practical sense, it
was appropriate to form a view as a step in adohggke ultimate question of
whether the applicant has a well-founded fear aidpersecuted for a Convention
reason if he were to return to India.

9. Having referred to its reasons for doubtingréigbility of the applicant's
evidence, the Tribunal concluded:

"Given the unsatisfactory evidence provided byApplicant and my finding that the
“encounter’ with the police never took place, Im@irbe satisfied that the applicant is
a person who has, at any time, been of interesgtégolice in Punjab. | am not
satisfied that the police ever came to the honteeofamily of the Applicant and | am
not satisfied that the police ever sought the Aygpit or threatened relatives of the
Applicant. | am not satisfied that the applicanslever suffered any mistreatment at
the hands of the Punjab police. | am satisfied thatlikelihood of the Applicant
suffering any mistreatment in the future which daarnount to persecution for a
Convention reason is remote in the extreme."

10. The Tribunal also referred to and noted thepethdent information concerning
the treatment of Sikhs in the Punjab area of Intieat indicated to the Tribunal that,
at present, only high profile militant suspectsaresk in the Punjab, and that Sikhs
with only slight connections to the militant groups those subject to the perception
that they have slight connections to militant gupould not now be targets of the
Punjab police. The applicant did not claim to bgpggeted of having been a high
profile activist or militant with the character thiose persons who are still at risk in
the Punjab. For that reason also the Tribunal wasatisfied that the applicant would
be at risk of mistreatment if he were to be retdrieethe Punjab by reason of his
ethnicity or religion.

11. The only ground of review maintained by thel@gpt is that the Tribunal erred
in law by imposing an onus of proof upon the agplic apparently on the balance of
probabilities, to establish that he is a refugees &ccepted that the Tribunal, in its
reasons for decision, has accurately recorded #yamwhich it should approach the
guestion of whether the applicant has a well-fodngar of persecution on the basis
of his imputed political opinion. That approach bagn explained by the High Court
in Chan Yee Kin v Minister for Immigration and EthAiftairs [1989] HCA 62;

(1989) 169 CLR 379 and Minister for Immigration and Ethnic Affairs v Guo
[1997] HCA 22;(1997) 191 CLR 559Guo).

12. It is submitted, however, that although hapngperly expressed the approach
which the Tribunal should take to considering thpl&ant's claim, it then in fact
applied a different measure to determine his cldihe submission is that the
Tribunal approached the matter with a view to impog the applicant's credibility



because of vagueness or inconsistencies in pealptietails, and then proceeded to
find that the applicant's entire claims are fraedtlon the basis of its conclusions
relating to those peripheral details. Thus, itdatended, the "well-founded fear" test
has been replaced by the Tribunal applying an ohpsoof test on the balance of
probabilities upon the applicant.

13. In my judgment the Tribunal has not erred mwhay the applicant contends. In
Gug, the Court (Brennan CJ, Dawson, Toohey, Gaudratidgh and Gummow JJ)
explained at 574 - 575 that it is commonly appraggrfor the Tribunal to make
findings as to what has occurred in the past agsdedo determining whether there is
a real chance that something will occur in the et heir Honours said at 575:

"Determining whether there is a real chance thahsthing will occur requires an
estimation of the likelihood that one or more esemill give rise to the occurrence of
that thing. In many, if not most cases, determinigt is likely to occur in the future
will require findings as to what has occurred i thast because what has occurred in
the past is likely to be the most reliable guidécaghat will happen in the future. It is
therefore ordinarily an integral part of the prosesf making a determination
concerning the chance of something occurring infthere that conclusions are
formed concerning past events."

14. In this matter it was an integral part of tipplecant's claim to demonstrate that he
had a well-founded fear of persecution if he wereeturn to the Punjab that he had in
the past been imputed with the political opiniorbeing an active member of, or a
discerned sympathiser to, the aims and objectif/gsedkLF. He sought to establish
that imputation of political opinion by referenaehis claimed arrest, detention and
mistreatment in April 1995. Whether or not the Tnll was satisfied that those past
events had occurred was in the circumstances disagt issue for the Tribunal to
address to determine whether the applicant hadldomeded fear of persecution in
the future. It was also appropriate for the Triduonaaddress the issue as to the
reliability of the applicant in reporting upon thatent. If it did not form a view about
his reliability on that score, then it would not fierforming the proper function of
deciding whether the past events had occurred alidged. Of course, as the Full
Court inKalala v Minister for Immigration & Multicultural Aairs [2001] FCA 1594
(Kalala) emphasised, it may not necessarily be enougthéTribunal simply to
make findings about past events on the balanceobiapilities. There are
circumstances in which the Tribunal, having regaris obligation to consider
whether there is a well-founded fear of persecutmuast consider the possibility of
the alleged past events having occurred as themnfig its decision on the critical
guestion (see per North and Madgwick JJ at [5#9this matter, however, the
Tribunal reached a firm adverse view about theiagpt's reliability as a witness and
hence about whether he had been arrested, detamdeatistreated on April 1995 as
he claimed. In my judgment, in the light of its clusions in those matters, it did not
then fall into error in deciding that the applicdid not have a well-founded fear of
persecution for a Convention reason if he weretorn to India.

15. Accordingly, | consider that the applicatiomshl be dismissed. | so order. The
applicant should pay to the respondent costs ofpipdication to be taxed.



