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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant, who claims to be a citizen of Afgistan, applied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as this
information may identify the applicant] July 2012.

The delegate refused to grant the visa [in] Sepé&e@b12, and the applicant applied
to the Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflde criteria for a protection visa are set
out in s.36 of the Act and Part 866 of Schedule thé Migration Regulations 1994 (the
Regulations). An applicant for the visa must mewet of the alternative criteria in s.36(2)(a),
(aa), (b), or (c). That is, the applicant is eithgrerson in respect of whom Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the Swaitiefugees (together, the Refugees
Convention, or the Convention), or on other ‘commpatary protection’ grounds, or is a
member of the same family unit as a person in sgevhom Australia has protection
obligations under s.36(2) and that person hold®tegption visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia in respdolvbom the Minister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225/IIEA v Guo
(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim
(2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/2003
(2004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIMA
(2003) 216 CLR 4735ZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIACQ(2007) 233
CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the
purposes of the application of the Act and the lagans to a particular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution
must involve ‘serious harm’ to the applicant (s.9Lfgb)), and systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived about
them or attributed to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerihé requirement that an applicant must
in fact hold such a fear. A person has a ‘well-fech fear’ of persecution under the
Convention if they have genuine fear founded uptea chance’ of being persecuted for a
Convention stipulated reason. A fear is well-fouhddnere there is a real substantial basis
for it but not if it is merely assumed or basedogre speculation. A ‘real chance’ is one that
is not remote or insubstantial or a far-fetchedsgmkty. A person can have a well-founded
fear of persecution even though the possibilitthef persecution occurring is well below 50
per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hish@r country or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person in respect of whAastralia has protection
obligations is to be assessed upon the facts getist when the decision is made and
requires a consideration of the matter in relatmthe reasonably foreseeable future.

Complementary protection criterion

If a person is found not to meet the refugee datein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-citizen in
Australia in respect of whom the Minister is saéidfAustralia has protection obligations
because the Minister has substantial grounds feieg that, as a necessary and
foreseeable consequence of the applicant beinguenifoom Australia to a receiving
country, there is a real risk that he or she wiffex significant harm: s.36(2)(aa) (‘the
complementary protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life; or the
death penalty will be carried out on the persortherperson will be subjected to torture; or
to cruel or inhuman treatment or punishment; ate¢grading treatment or punishment. ‘Cruel
or inhuman treatment or punishment’, ‘degradingtireent or punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be reasonable
for the applicant to relocate to an area of thentguwvhere there would not be a real risk that
the applicant will suffer significant harm; whereetapplicant could obtain, from an authority
of the country, protection such that there woultlb®a real risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s fillatiag to the applicant. The
Tribunal also has had regard to the material reteto in the delegate’s decision, and other
material available to it from a range of sources.

Application for a Protection Visa
The Form

According to the information provided in the applit's protection visa application,
he was born in [Village 1], Sang-e Masha, Jaghastriat, Ghazni Province, Afghanistan. He
resided in [Village 1 until] 2000 when he departedQuetta, Pakistan. He departed Quetta
for Australia in January 2012, transiting throudiaifand, Malaysia and Indonesia. He
arrived in Australia by boat [in] February 2012.

Statutory Declaration

In a statutory declaration attached to his appbeafior a protection visa, the applicant
makes the claims set out below.

He is a [age deleted: s.431(2)] Shi'a Muslim of &lazethnicity. He is a national of
Afghanistan.
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He and his family fled from Afghanistan during thaliban regime. The Taliban
wanted to purge Afghanistan of all Hazaras andaShaihd this is why he could not remain
there safely.

His village, [Village 1], Sang-e-Masha, was clogétte Taliban's frontier and in
about 2000 the Taliban came to his village withahme of killing Shi'a Hazaras. Upon
hearing this news, the applicant and his family tie the Jaghori mountains and hid there for
about one month.

They later learnt that about one fourth of the&Hiazara population in their village
had been killed by the Taliban. After about a motitby decided to flee to Pakistan

He has heard that the Taliban continue to kill m&hya Hazaras across Afghanistan,
including in Jaghori. Recently, during the 2011 &shDay festivals, the Taliban killed
several innocent Shi'as who were celebrating.

If he were to return to Afghanistan, the Talibanndobe able to find and seriously
harm or kill him. Although he no longer has any fignm Jaghori, he lived there for several
years and the Taliban and their associated instiggenps would be able to locate him
owing to his family lineage and distinctive Hazéaaial features.

He is unable to return to or relocate within Afgistan. He does not have the
educational or employment background to be absibsist or support his [family]. His
family does not have any land or property in Jaglarther, he does not have any friends or
family in Afghanistan who would be able to supgurh.

If he were to return to Afghanistan, he would becéal to travel to Pakistan to visit
his family. As he is unable to enter Pakistan lggale would be forced to travel there on the
Afghanistan-Pakistan highways, which are extrendelygerous, especially for Shi'a Hazaras,
and are heavily patrolled by the Taliban and thegociated insurgent groups.

He has no right to enter and reside in Pakistaeravhe faced constant discrimination
and is at risk of serious harm from the BaluchesHuns, Taliban and their associated
insurgent groups. He believes that the insurgesig in Pakistan operate with the insurgent
groups in Afghanistan and therefore he fear haomfall of them

The applicant also fears harm owing to his stasus failed asylum seeker.

The Afghani authorities often condone the violemstigated by the Taliban and their
associated insurgent groups against Shi'a Hazacagharefore he also fear harm from the
Afghan authorities. He does not believe that thghah authorities will be able to protect him
because he also fear harm from them

In support of his application for a protection vidg applicant submitted an
untranslated copy of an Afghasskera

Departmental Interview

The applicant was interviewed by a delegate oMirester [in] July 2012. The
Tribunal has listened to the audio recording ofitiierview.
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At the interview the applicant stated that thekerahe had submitted to the
department is a copy of his origirtaskera which is still in Afghanistan. The copy was sent
to him by his relatives.

He stated that his father died a long time ago wherapplicant was a child. He
stated that he has not been known by any other name

He stated that he is fearful of the Taliban becdgskad fought against them before
leaving Afghanistan some 12 years ago. He statddhiy live close to his area and if he
were to return, someone could notify them thatdereturned. He stated that he did not
support any particular party or faction, but a [coamder] was based in his area and all the
residents in the area were being targeted. He skaexlaf he had received any threats in
Pakistan from his enemies in Afghanistan. He safdrie he came to Australia the Taliban
were still active in Afghanistan and they were &gy Hazaras.

The applicant also claimed that if he were to travethe Afghan-Pakistan highways
he would face danger for the reason of his racestimuicity. He also fears returning to
Afghanistan as a returnee who has spent considetiai outside of Afghanistan.

The applicant’s representative submitted thatdpalicant fears the Taliban and
other insurgent groups in Afghanistan for the reasiohis race and religion. Due to his long
absence from Afghanistan he would be viewed asfatei and imputed with an adverse
political opinion. He is also a member of the mautér social group of elderly Shi'a Hazaras
with limited financial capacity, as well as the fp@rlar social group of Shi'a Hazaras who
have spent time outside of Afghanistan. It was sttbththat as an elderly man the applicant
has limited ability to support himself and [his fiath He has only worked as a farmer before
and in the event that he returns to Jaghori henbdand or means of supporting himself. In
addition the applicant’s stay and application feylam in Australia would impute the
applicant with an adverse political opinion. Shiemed to a report by the Edmund Rice
centre to the effect that many Afghan returnees fAustralia have been subjected to
significant harm. She also referred to an ABC refrom 2011 suggesting that Afghan
authorities have confirmed that they would be uaablguarantee the safety of returning
failed asylum seekers.

Finally, it was submitted that internal relocatsmould not arise in the applicant’s
case because the threat he faces from the Tabharesent throughout Afghanistan. If he
were forced tor relocate, the applicant would bahleto support himself elsewhere in
Afghanistan.

The Delegate’s Decision

On the basis of the country information before hime, delegate found that the
applicant’s chance of facing serious harm in Jaghothe reason of his race and/or religion
is remote. He did not consider the applicant’stageeighten his risk of encountering
‘significant harm’ should he return to Jaghori. Tdeegate accepted that ‘Shi'a Hazaras who
have spent a considerable time outside Afghanistamstitute a particular social group. The
delegate noted that it is well documented that misfigihans travel into and around
surrounding countries and while the applicant maydentifiable because of his Quetta
Hazragi accent, there is no evidence to suggeshéwill be at real chance of serious harm
for this reason. Or on account of his being in Biaki for 12 years. The delegate also found
that that the applicant does not face a real chahserious harm on account of an imputed
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political opinion as a failed asylum seeker. Thiegate was not satisfied that the applicant
has a well-founded fear of persecution for a Cotivarreason. The delegate also found that
there are no substantial grounds for believing éiset necessary and foreseeable
consequence of the applicant being removed frontrAlissto a receiving country there is a
real risk the applicant will suffer significant inar

Application for Review

The applicant was represented in relation to thieveby his registered migration
agent.

Pre-Hearing Submissions

On 26 November 2012, the Tribunal received a dstalibmission from the
applicant’s representative. The following infornaaitivas provided to the Tribunal,
containing significant charges in the applicant&ros relating to dates.

The applicant, a married Afghan citizen, was borfyear deleted: s.431(2)] in Sang-
e Masha, Jaghori district, Ghazni province, Afgstan. The applicant’s family in Pakistan
assisted him in obtaining ‘a newly issued’ copyisf Afghantaskera which erroneously
indicated that he was born in [a different yea€lcduse they were unable to locate his
original taskera However, following the applicant's release frahe] Immigration
Detention Centre, his family located and sent fh@ieant his originataskerawhich
correctly noted his year of birth as [year deleed31(2)]

In about [year deleted: s.431(2)], the applicamheeenced one year of informal
religious education at the [Village 1] Mosque inl[&ge 1], Sang-e-Masha. By this time the
applicant's family also consisted of [another sig]i

In about 1961 (not 1977), the applicant commencexk\as a [farm assistant] in
[Village 1].

In about 1966 (not 1952), the applicant marriedrjealeleted: s.431(2)], a Shi'a
Hazara from the Jaghori district, Ghazni provingfghanistan who was born in about [year
deleted: s.431(2)]. In the same year the appleéather passed away due to natural causes

In about [year deleted: s.431(2)], the applicamtseel his work as a farm assistant and
commenced a term of compulsory military servicea asldier, with the Afghan military. In
about [year deleted: s.431(2)], the applicant ceteal his military service and returned to his
[Village 1] address. Immediately upon his retuhe aipplicant recommenced his farm
assistant work.

In about [year deleted: s.431(2)], the applicamtgher passed away due to natural
causes (not due to childbirth). By this time thplagant's family also consisted of [family
details deleted: s.431(2)]. The applicant’s sor, A}l was born in about [year deleted:
s.431(2)].

In about the summer of 2000, the Taliban violemcAfghanistan had reached its
peak. There were mass arrests and executions 'eftsmaras. Around this time the Taliban
attacked the applicant's village, [Village 1]. Tdygplicant and other Shi'a Hazara men from
the village -- led by their warlord [Mr B] - fougligainst the Taliban. During the fighting the
applicant was [hit with a bullet]. The Taliban fescwere too strong for the [Village 1]
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villagers to resist and they were defeated (abmurt days after the Taliban's initial attack).
The applicant survived the battle and realising kigaand his families' lives were in danger -
fled with them to the mountain ranges near thelfig@ 1] village and went into hiding.

In about summer of 2000, about one month after eyt into hiding, the applicant
and his family (his wife, children and siblingspad) with other Shi‘a, Hazara families - fled
from Afghanistan with the assistance of a smugdikey travelled by night and entered
Pakistan unlawfully at [a certain] border crossing.

[Specific family details deleted: s.431(2)].

It was submitted that the deteriorating securityiagion in Afghanistan - especially in
the last two years, has left Shi'as and Hazaras,halie a traditional enmity with Pashtuns
and specifically with the Taliban, especially vulalgle to being deliberately targeted by
Taliban insurgency. The planned withdrawal of Usps and the dramatic cuts US aid have
served -to create a situation where the Talibanrgency is able to target Hazaras with
impunity. It was submitted that the weight of caynhformation concerning the persecution
of Hazaras supports the view that there is a tea@hce: the applicant would be subjected to
serious harm if returned to Afghanistan. The subrmisreferred news reports and an
October 2011 Tribunal decision, differently conged, discussing the situation of Hazaras in
Afghanistan

The submission referred to country informationJuding the US Department of
State's Background Note on Afghanistan and the 20tiual report of the United States
Commission on International Religious Freedom tuarthat the applicant has a well-
founded fear of persecution for the reason of éligion.

It was submitted that on return to Afghanistanapgplicant would take steps to
reclaim his family's property in [Village 1]. Thelsmission referred to information relation
to land disputes between Hazaras and Kuchis tdwdacthat the applicant would face harm
if he were to do so.

The submission also referred to country informatrorelation to road security in
Afghanistan, arguing that ‘the applicant would rsgkious harm if he attempted to return to
his home village, if the applicant was stoppedh®y Taliban, there is a real chance that he
would be identified as a Hazara (due to his faeatures) and that enquiries could uncover
his flight to Pakistan and the West. This may leatim being perceived as a spy and bring
him to the adverse attention of the Afghan authewiaind insurgent groups’

It was submitted that the applicant would be un#éblavail himself of State
protection and that relocation within Afghanistambt reasonable in the applicant's personal
circumstances. In relation to the latter it wasrsiited that Shi‘a Hazaras are at risk
throughout Afghanistan and that they are unabbrtess effective state protection. The
applicant has no family - whom he can rely upoohlitain support or assistance from. The
only family the applicant has in Afghanistan is fidative], [Mr C], who currently resides in
the Jaghori. In addition, the applicant is ‘an digdliterate man’ with a [family] to support.
He has only worked as a farm assistant in Afghanistich that he would likely experience
severe economic hardship if returned to Afghanidtamally, the applicant has spent
considerable time outside Afghanistan. As a retlthas adopted a distinctly foreign set of
mannerisms and customs, which may cause him signifidifficulties in reintegrating into
the Afghanistan community.
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It was submitted that the applicant is a membehefparticular social groups of
‘Shi'a Hazaras who have departed Afghanistan illggéed to Pakistan and/or the West and
lodged an application for asylum; and ‘elderly imposhed Hazaras without any family or
tribal connection’.

It was submitted that according to the Edmund Rieatre the returnees are being
actively targeted for having left the country, besathey are seen as being favourable to the
West, and many are falsely held to have convedéhtistianity. The submission also
referred to a February 2011 ABC news report statiagthe Afghan government has
conceded it cannot guarantee the safety of angdf@sylum seekers deported from Australia
to Afghanistan.

In relation to the second claimed particular sogralup, it was submitted that the
applicant has no reliable family or tribal connens in Afghanistan upon whom he can rely
and no obvious source of income. He is illiteratd s without any land or property If
returned to Afghanistan, the applicant would likekperience severe economic hardship and
discrimination. Further, the applicant has notmatd to Afghanistan since he fled in 2000
such that is likely his accent and mannerisms woeldbreign and he would likely be unable
to adapt to an Afghan lifestyle

It was submitted that the following factors plade lat risk of persecution on return
to Afghanistan

a. his Shi‘a Muslim faith;

b. his Hazara ethnicity;

c. his illegal departure from Afghanistan;

d. that he has not been in Afghanistan since 2000;

e. that he spent a significant period of his lifdPakistan;

f. that he fled to the West;

g. that he sought asylum;

h. that he has no travel document, and thus caemturned without being brought
to the attention of the Afghan authorities;

i. that he is elderly and illiterate; and

J. that he has no reliable family or tribal conneas in Afghanistan.

Finally it was submitted that there are substamgialinds for believing that as a
necessary and foreseeable consequence of theaypdEing removed from Australia to a
receiving country there is a real risk the applicaiti suffer significant harm.

The Hearing

The applicant appeared before the Tribunal on 27eNer 2012 to give evidence
and present arguments. The Tribunal hearing wadumed with the assistance of an
interpreter in the Hazaragi and English languages.

The applicant was asked about the preparationscdpyplication for a protection visa.
He stated that he is illiterate and was assisteuidyepresentative in completing his
protection visa and the accompanying statement.

The applicant stated that he came to Australia flRakistan towards the end of last
year. Before coming to Australia he had been livmgear Hazara Town in Quetta, Pakistan
for 12 years. Before that he lived in [Village 3§ghori district, Ghazni province. Other than
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serving [years] of his compulsory military serviodanother location], he did not live
anywhere else in Afghanistan.

The applicant was asked how long ago he was bohowrold he was. He stated that
he is [Age 1]. He stated that he did not know waractly he was born. It was put to him that
he did not look like [an Age 1] man. He stated ti@ahas in fact a white beard and his age is
recorded in hisaskera

[Details about marriage and age deleted: s.431)was asked why throughout the
process he had maintained that he was [a certeljraagl he had never mentioned that he was
[an older age] or older. He stated that when hs& caanager asked him for identification
documents, his family sent hintaskeraThat taskera was not obtained fraudulently, bsit hi
age was not recorded accurately on thskera because they were unaware of his exact age.
When he got out of the detention centre, his fafaibynd his oldaskeraand it was sent to
the department.

The applicant was asked about his parents, hebs#lichis parents are deceased. His
father passed away a long time ago and his mots=eo away [a number of years] after his
father passed away. When asked when his mothepdssetd away, he said he did not know.
When pressed, he said [a number of years] beforeehéto Pakistan.

He was asked about his siblings. [Specific detdilsblings deleted: s.431(2)].
He was asked about his children. [Specific detHilshildren deleted: s.431(2)].

The applicant was asked approximately how long &iéewas married. [Specific
details of wife deleted: s.431(2)].

He was asked whether he was ever a member of aciatsd with any political party,
movement or organisation. He said ‘no’.

He was asked why he had left Afghanistan for Pakidtie stated that at that time the
Taliban was trying to take over the village. Hedgbtfor 4 or 5 days with a commander from
his village to defend the area. The name of thensander was [Mr B]. He was later killed.
He fought with 20 people from his village and 4&G0rother people from surrounding
villages. After the Taliban took over, he fled k@ tmountains and after that he went to
Pakistan. Others fled too.

It was put to the applicant that he had said atritezview that the name of the
commander was [part of name of Mr B] and that hetflead to Pakistan. He said his name
was [Mr B] and he was Kkilled.

The applicant was asked why he did not want tarmetinl Afghanistan. He stated that
those who he fought against even came and lookddrfoin Pakistan. He was asked when
they came after him in Pakistan. He said once tla@ye to attack him with guns in the area
he was selling vegetables, but he ran away. Thideémt occurred about a month before he
came to Australia. He was asked how he knew tlessetipeople were the same people he had
fought against in Afghanistan 12 years earlier sdiel they fought against each other for a
few days and they had seen each other. The Trilputab him that at the interview he had
stated that the people he had fought against ilma&fgtan did not threaten him in Pakistan
and had never put these claims forward before.tétedthat he had mentioned these before.
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The applicant was asked if there were any othesoreawhy he did not wish to return
to Afghanistan. He said because he had fought sigdiia Taliban closely, they will
recognise and find him. It was put to the applidhat the Tribunal had difficulty believing
his claims in this regard. In relation to his inv&mnent in fighting the Taliban before 2000, it
was put to him that the incident happened a lamg thgo and lasted for a short period of
time. It did not appear that he has a profiletbeohistory to suggest that he would continue
to be of interest to the Taliban. He stated that thany of the people who had fought against
the Taliban have fled to Pakistan and they worrgéo.

It was put to the applicant that the Hazara distrad Ghazni Province remained
largely protected from violence. Jaghori, Malistiliayvur and to a lesser extent Ajiristan
districts continued to enjoy relatively good setguUN and its agencies in Afghanistan
continue to classify Jaghori as a "low-risk" ared #@s officials were undertaking travel to
the district as of September 2012. He stated beaT aliban are all over Afghanistan and
even if they are not in his village they are présenhe surrounding area. Even if the area is
low risk now, it was no before.

The comparatively good security environment in GliaAHazara districts has
continued to result in relative freedom of movemarthese areas for Afghan government
officials and the international community. Thesstuicts therefore enjoy relatively good
access to services and a permanent presence ohgoy@ officials - including from the
Departments of Rural Rehabilitation and Developmand Education. As of September
2012, UN agencies - including international staffere able to visit these districts. He stated
that if they have come for him in Afghanistan, la@mot regard Ghazni as a safe province.

It was put to him that according to the informatimefore to the Tribunal roads in
Afghanistan are dangerous for everyone regardliesthnoicity and religion. He stated that he
cannot return because it's dangerous. He stateédndnahave occupied his house and they
will find him. When asked who exactly has occupiesihouse, he said the Taliban have
occupied his house. It was put to him that eh eapulation of Jaghori are Hazaras. He
said the people who have occupied his house warth&Taliban. He was asked again who
has occupied his house. He said his village iserborder between Jaghori and Pashtun
areas and Pashtuns have occupied his house. fiuw&s him that he had never mentioned
this claim before. He said he had said these thiagpened in the past and they might not
have been written or he might have forgotten.

It was put to him that the Tribunal has found nimimation in the sources consulted
to suggest that Shi‘as in Afghanistan face a feahce of persecution by the Taliban. He
stated that people who have fought against theratarsk of harm.

It was put to the applicant that the 2011 Ashunabiog in Kabul was an atypical
occurrence. The Taliban denounced the attack ablicpromments by Shia leaders and
others make clear that an attack of this kind ofaShvas exceptional and not part of an
ongoing systematic campaign. He stated that Takbbarenemies of Shi’as and they do Kill.

With regard to the economic situation in Jaghod Hre applicant’s circumstances, it
was put to the applicant that the Tribunal apptedighat he has lived away from Jaghori for
many years and might face some adjustment diffesilHowever, any difficulties he might
face would be for a Convention reason. He wouldehtawcompete for resources like many
others in a similar situation. He stated that Isdife is in danger and that is more important.
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The Tribunal noted that he has claimed that i®er#ite and has no reliable family or
tribal connections in Afghanistan. It was put tontthat it was difficult for the Tribunal to
accept that these factors will cause the applittastiffer serious harm for a Convention
reason. He stated that he will face serious hamaulse the Taliban will look for and find
him in Afghanistan.

In relation to the applicant’s claim that he belsig the particular social group of
Shi'a Hazaras who have departed Afghanistan illggéd to Pakistan and / or the West and
lodged an application for asylum, it was put to dipelicant that sources the Tribunal has
consulted, including DFAT, suggest that Hazarasldvaot be targeted because they had
sought asylum in the west if they returned to Afgbtan. He stated that if he could go back
to Afghanistan and live there he would not havkatkhis life to come here. He would be in
extreme danger in Afghanistan.

It was put to him that since 2002, over 4 milliofghans have returned to
Afghanistan from Pakistan have returned to AfghanisWhile these returnees may face
discrimination, there was no persuasive evidenattliey are subjected to serious harm for
the reason of having lived in Pakistan over a Ipagod. He stated that those people have no
enemies and no one is looking for them. In contnagtas been fighting against Taliban.

The Tribunal put to the applicant that there igprosuasive evidence before the
Tribunal to indicate that the applicant would beisit of harm by Afghan authorities,
whether or not he has or has not any documentstated that that if he were to return the
government would ask him why he has fled to Pakiatad or Australia. It was put to him
that the Tribunal has no information to suggest the authorities in Afghanistan are
interested in those who have fled Afghanistan dlgg as they know that millions have done
So over the past many years.

He was asked why he would be unable to relocatabul if he is fearful of the
Taliban in his village. He said if the Taliban cddind him in Pakistan, they can find him in
Kabul and he would be unable to live there. It wasto him that he had shown initiative in
Pakistan by arranging a cart and selling vegetdblsspport his family. This suggests that
he would be able to do the same in Kabul. He $adraliban would find him in Kabul.

The Tribunal referred to the translatedkerahe had submitted to the department and
noted that according to that document which waseidsn 1388 (Persian calendar) he was
[Age 2]. He had maintained throughout the prockaslie was about [Age 2] and that he had
never mentioned that he might be [Age 1] or olér said his age in that document was not
recorded correctly and that his family had subsetiuéound his oldaskera

The applicant noted that according to the samemeati his name his [Name D]. He
stated that [Name D] was his grandfather’s surnantehis own surname has always been
[Name D]. He changed his surname to [his presemiehafter he arrived in Australia.

The applicant was asked about thgkerahe had recently provided. He said that his
niece recently found th@skerain Afghanistan and sent it to him. It was put b hthat
according to the certified translation of tiaskerahe had recently provided his surname
appears as [his present name] and not [Name D$akdehe had chosen [his present name].

It was put to the applicant that the Tribunal hashg difficulty believing that the
taskerarecently provided was an authentic document aatdhé was in fact [Age 1]. The
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Tribunal also noted that his claimed age of [Ageehidered many of the other dates relating
to the death of his mother, the birth of his [$iQE], his marriage and birth of his children
illogical. He stated that he has told the truth.

The Tribunal put to the applicant that it has diffty believing many aspects of his
evidence, including his claims relating to his dge,encounters with the Taliban, occupation
of his house by Pashtun, and other claims flowroghfthese claims. He said he has told the
truth.

The applicant’s representative made an oral sulmnisstating that the dates in the
applicant’s evidence were obtained from the apptiedter a great deal of going back and
forth. These dates were then calculated approxlgnbyereference to his date of birth. The
applicant should be given the benefit of the daurtat his ability to provide a direct response
to questions relating to dates should not be téaeaflect on the applicant’s credibility. It
was submitted that the applicant would gain nottipgepresenting himself as being older.
The Tribunal explained that the applicant has hpmeistently referred to as an ‘elderly’
person and that if in fact he is [Age 2], the Tnhlis not prepared to regard him as ‘elderly’.
This is relevant to the characterisation of onthefparticular social groups the applicant is
claimed to be a member of.

The applicant’s representative also made submissiorelation to relevant country
information. The Tribunal asked the applicant’ptovide the country information she
wished to refer to in writing, clearly identifyinbe sources. She agreed to do so.

The Tribunal informed the applicant that it wouhshim a letter to give him a
further opportunity to respond to certain adverdermation before the Tribunal.

Notice under s.424A of the Act

On 28 November 2012, the Tribunal wrote to the iappt and invited him to
comment on/respond to information that the Tribuwmalsidered would, subject to any
comments/response he made, be the reason, oraf flagtreason, for affirming the decision
under review. The information put to the applicasgentially related to the information he
had provided to the department in relation to [yes, mew claims he had put forward at the
review stage and other inconsistencies in his emeehroughout the process. The Tribunal
also invited the applicant to provide the followidgcuments:

. Certified translation of theaskerasubmitted by the applicant to the department; and

. Copy of the originataskera the translation of which was submitted to théotinal on
26 November 2012.

On 12 December 2012, the applicant’s representetsgonded to the Tribunal’s
letter on the applicant’s behalf. It was submittieak the applicant is an illiterate elderly man
and that in assessing his credibility the Tribun@lfedibility Guidelines should be taken into
consideration. The submission also provided furthiermation in support of the applicant’s
claim that relocation is not reasonable in hiswmstances. The documents requested by the
Tribunal in its letter of 28 November 2012 wereaelted to the applicant’s response.

Evidence from other Sources



The Security Situation and Hazaras

98. Afghanistan’s security situation has gradually vemesd over the past few years.
Attacks by the Taliban and other insurgent grougpgehintensified, and so have Afghan and
NATO counter-attacks, producing a mounting civileard combatant death-toll. The Taliban
and insurgent groups target government officiaisl servants, teachers, journalists and
anyone who is seen to be supporting the governarehforeign force$.In the first six
months of 2012, the armed conflict in Afghanistant;ued to take a devastating toll on
civilians. According to United Nations Assistancésblon in Afghanistan, between 1 January
and 30 June 2012, conflict-related violence redute3,099 civilian casualties or 1,145
civilians killed and 1,954 others injurédhe Taliban and other insurgents continued to kill
record numbers of civilians, using improvised esple devices, car bombs, and suicide
attacks. The Taliban increasingly used childreauaside bombers. Antigovernment elements
also threatened, robbed, and attacked villagersigioers, civil servants, and medical and
nongovernmental organization (NGO) work®grs.

99. Ghazni Province remains an area of notable coramairthe Taliban appear to have a
presence in the area. The June 2012 Afghan NGQySafganisation (ANSO) province by
province security report provides information reglgtto security in the Hazarajat provinces.
In relation to Ghazni, it is stated that the ‘proe has withessed another period of high
insecurity, contributing to the overall increaseséeurity incidents in the South Regidn’
According to Professor William Maley, Director ¢fet Asia-Pacific College of Diplomacy at
the Australian National University, the Taliban bahown heightened insurgent activity in
parts of Ghazn.

100. On ethnic groups, the 2010 UNHCR Eligibility Guithels noted:

UNHCR therefore considers that members of ethreags, including, but not limited
to those affected by ethnic violence or land usk@mnership disputes, particularly
in areas where they do not constitute an ethniorityaj may be at risk on account of
their ethnicity/race and/or (imputed) political njan, depending on the individual
circumstances of the case. However, the mereHatitperson belongs to an ethnic
group constituting a minority in a certain areaginet automatically trigger concerns
related to risks on the ground of ethnicity alo@¢her factors including, inter alia, the
relative social, political, economic and militargwer of the person and/or his and
her ethnic group in the area where fear is allagad be relevant. Consideration
should also be given to whether the person exhalbitsr risk factors outlined in these
Guidelines, which may exacerbate the risk of persec.®

! Abdul Karim Hekmat, Unsafe Haven: Hazaras in Aftjstan and Pakistan, Cosmopolitan Civil Societies
Research Centre, UTS, October 2011.

2 UNAMA, Midyear report on the Protection of Civitia in Armed Conflict in Afghanistan, July 2012.

3 US Department of State, Human Rights Report: Afg$tan, Bureau of Democracy, Human Rights, and
Labor, 2011 Country Reports on Human Rights Prasti24 May 2012

* Afghanistan NGO Safety Office, ‘ANSO Report — 89, 1-15 June 2012, p. 22.

® Cited in Austrian Centre for Country of Origin aAdylum Research and Documentation
(ACCORD),Afghanistan: Afghan Hazaras from Ghazni ProvinceNéxus between general security situation
and Hazara minority in Ghazni province, particukarh Jaghuri district; 2) Clashes between Hazarasl a
Kuchi nomads in Ghazni; 3) General information ba situation of the Hazaraé September 2010, a-
7367, available ahttp://www.unhcr.org/refworld/docid/4ca33e962.htsee also, Taliban fighters briefly
overrun Afghan district, abduct 16 police officelr#, Times, 2 Nov 2010

® UN High Commissioner for Refuged$NHCR Eligibility Guidelines for Assessing the migtional
Protection Needs of Asylum-Seekers from Afghanidtabecember 2010, HCR/EG/AFG/10/04, UNHCR
Refworld, p 32http://www.unhcr.org/refworld/docid/4d0b55¢92.html



101. In March 2012 Professor Amin Saikal of ANU wrote:

Undoubtedly, the Hazaras now enjoy a substantaiesim the power structure, and
economic and social life of Afghanistan. Their prmes have proved to be amongst
the safest in Afghanistan. At the very least, theyno worse off than many other
groups in the country. While there are acts ofenck and persecution by the Taliban
against them here and there, they are subjecteal noore of this than other groups in
a zone of continuing conflict and social divisidns.

102. In relation to Hazaras, Maley argues in a Decer@ibé&d. opinionOn the Position of
the Hazara Minority in Afghanistatiat there has been evidence of targeted violagasst
Hazaras in recent years and that the difficultgbitaining reliable information, as well as the
rapid pace at which the security situation changesgkes making positive assessments of the
threat posed to individual groups or communitiesbfgmatic® Other commentators and
reports do not echo Professor Maley’s concerns.

103. Regarding security for Hazaras in Ghazni specific&rofessor Maley writes that ‘no
part of Ghazni can realistically be considered $afédazaras, even in districts where they
might seem numerically predominahtiowever, numerous other reports indicate that the
level of threat to Hazaras in Ghazni varies betwdistricts, with the threat greatest in the
Pashtun dominated districts of Muqur and Qarabémigahe Kabul-Kandahar Highwa$).

104. In a more recent advice, dated 1 November 2012, Diefyorted:

Security in Ghazni province deteriorated duringftre half of 2012, in the context
of a broader deterioration of security across thétsand east of Afghanistan.
Targeting of government officials - both Hazara &achtun - continued. Increased
ISAF troop deployments in the region resulted iréased engagements with the
insurgency, but in Ghazni this tended to be coufiteethe (Pashtun/mixed) eastern
districts of Ghazni, Andar, Qarabagh and Ab Baratdl (Pashtun) uprisings against
the Taliban, and Taliban efforts to repress theae, a series of violent incidents in
Andar district since approximately July. Periodpigings continue in Andar, but the
worst of the fighting appears to have passed.llarabs, violence will decrease
further as winter brings an end to the fightingsesa

We have no information to suggest increased vi@em&hazni Province has
resulted in a particular deterioration of secucityditions for Hazaras (as compared
to other people living in affected areas). The Hazhstricts of Ghazni Province
remained largely protected from violence. Jaghdadlistan, Nawur and to a lesser
extent Ajiristan districts continued to enjoy relaty good security. Security
continued to be provided by the Afghan Nationaid@{ANP), without any Afghan
National Army (ANA) deployments to these distriddast understands the UN and

" Saikal, Amin 2012, ‘Afghanistan: The Status of 8t&'ite Hazara Minority’ Journal of Muslim Minority
Affairs, March, Vol.32, No.1, pp.80-87

8 Maley, W 2011, ‘On the Position of the Hazara Mityin Afghanistan’, 7 December
<http://bmrsg.org.au/wp-content/uploads/2011/10/Maddazaras-Opinion-Updated?2. pdf

° Maley, W 2011jbid

10 7aher, H 2011, ‘Why would a Hazara quit PakistaNew Matilda,27 September
<http://newmatilda.com/2011/09/27/why-would-hazatgi-gpakistarr; ‘Six Hazara civilians killed by Taliban
land mines in Ghazni Province’ 201Hazara People2 May <http://www.hazarapeople.com/2011/05/02/six-
hazara-civilians-killed-by-taliban-land-mines-inagmi-province#
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its agencies in Afghanistan continue to classifyhdeai as a “low-risk” area and its
officials were undertaking travel to the distristaf September 2012.

On 21 June 2012, the Afghan Islamic Press News é&gequoting a provincial
official, reported that except Jaghori, Malistamhdor, Khawaja Umri and Jaghatu districts,
all the parts of the province, including the GhaZity, have been facing hurdles in the
education process since the Taliban have threatéeesthools?

In January 2012, Professor Alessandro Monsulttiigeml/advice to the Independent
Assessment Protection Office (IPAO) on securitgimazni province. Monsutti described
Jaghori district within Ghazni as “quite fine foakaras” and the adjacent district of
Qarabagh as unsaféln June 2012, DFAT adopted a positive view onekient of
government control in Ghazni province when it statet “the Afghan Government had
asserted effective control in the districts in Ghadt (Malistan, Jaghori and Nawur) in recent
years” The same advice noted that in these distithe government was able to “prevent the
dissemination of weapons, confiscate weapons ridpoand detain individuals responsible
for violent crime” while “[iJincreased activity bihe media and the National Directorate of
Security (NDS) also helped deter violent ac¢fsDFAT’s advice was broadly consistent with
an earlier update it provided in March 2012 onHagara community in which it stated that
“[v]iolence was not noticeably worse in the predoamtly Hazara districts (Jaghatu, Nawr,
Jaghori, Malistan)” and that “the Hazara commudity not face systemic violence or an
existential threat™?

Abdul Karim Hekmat has made the following obsemadiin relation to Jaghori
following his relatively recent travel to the area:

In the post-Taliban period, Jaghori and Malistamratatively safe but the general
upsurge of violence and insecurity in Ghazni haltesipover into these areas. In an
attempt to penetrate Jaghori, the Taliban stagadkast from neighbouring districts.
In July, 2010, the Taliban attacked Tamki, killioge person and wounding another.
In another incident, in June 2007, the Talibancittd the Bashi Habib family, the
district commander, killing five of his family memb on the Jaghori border with
Rasna, a Taliban dominated area. Jaghori is alsaikmo have a high literacy rate
both among men and women due to the high numbeyshaiols. There are over 51
high schools in Jaghorim some of which were runfamgnany years before the
current administration. Most of them are self-futhé@th minimal support from the
government. However, schools in Jaghori, like iy ather area of Afghanistan, have
been subject to attacks by the Taliban in receatsyen July, 2010, for instance, the
Taliban rampaged and burned a girls school in Tadaghori district and another
two schools in Qarbagh distritk.

A December 2009 Finnish Immigration Service Reparthe situation in Jaghori
district states the following regarding security:

1 Department of Foreign Affairs and Trade 20C2S Request AFG13987: Security Situation for Hagama
Afghanistan31 October,

12 Finnish Immigration Service 200Situation Report: The Current Situation in the Bag District of
Ghazni’, 10 December, p.1 (CISNET1S18216.

13 Monsutti, A 2012Comments by Professor Alessandro Monsutti on Hazarafghanistan Provided to the
Independent Protection Assessment Office on Jar@kg January

14 Department of Foreign Affairs and Trade 20C2S Request AFG13440: Characteristics of Hazardtiasl
and targeted attacks on Hazaras by Hazara miljt2& June

15 Department of Foreign Affairs and Trade 20Afjhanistan — Hazara Community Updat@ March

1% Abdul Karim Hekmatibid.



Jaghori is a somewhat secure area where schoolseattth care can function
without threats. The main problem concerning tiséridt is getting in and out of
it. Taliban’s main focus has been on the road f€@emabagh to Jaghori.
According to a Ghazni parliament representativehSBul Rezai, insurgents and
other criminal groups are actively killing passemsgend stealing their cars on the
road. In 2008, some 150 cars were stolen. Crimealao being committed by
regular criminals who pretend to be with Taliban.

People of Jaghori see Taliban as a serious tt98%4:of the population fear them
according to Altai Surveys. Although not able to effectively in Jaghori,
Taliban has showed interest in disrupting the dvesambers of the former police
chief Bashi Habibullah’s family were killed in alitzn raid to Angori in 2007.

Since 2007, the general escalation of violencehazai has affected Jaghori,
mainly by further isolating the area from the odésworld. Taliban militiamen
from neighbouring districts have staged attacksnsg@ordering police posts in
Hutqul. Taliban has also issued warning night-tstte villagers in the district.

109. A 2009 Cooperation for Peace and Unity (CPAU) reparJaghori and Malistan
districts highlighted that ‘despite the risk fotdte ethnic conflict between the Taliban
and Hazara, the risk of this is likely to be lowedaghori than elsewhere in the
Hazarajat’, owing to the fact that ‘in the past ge@ple and elders of this district
demonstrated unique negotiation and proactive peaitding strategies towards the
Taliban in the 1990’s*® The same report cited a 2008 National PrescriBienyice of
Australia (NPS) survey on the security situatioroas Ghazni province noting that
‘villages of Jaghori district fear the Taliban tm@st out of all districts in Ghazni, an
indication both of the concern that the returnhaf Taliban might put them at risk, but
also that the Pashtun dominated Taliban are clyrseen as a threaf’. The CPAU
report, referring to an article which appeared ailypAfghanistan in June 2007, also
noted ‘reported attacks on parts of Jaghori whabehincluded killing ‘key community
figures’ family members, kidnappings, and killingtara labourers from Jaghori
working in nearby Pashtun are@sThe Tribunal, however, has found no recent reports
of attacks in Jaghori itself.

Travel to and from Jaghori

110. Reports indicate that travel along key roads, paldrly those from Kabul to the
Hazarajat, is dangerods.

111. The 2010 UNHCR Guidelines note that notwithstandiveycomparatively stable
security situations in provinces and districts vehigre Hazara constitute a majority or a
substantial minority, such as Jaghatu, JaghoriMaldstan districts in Ghazni province, the
security situation in the remainder of the provirnoeluding on access routes to and from

Y Finnish Immigration Service 200#ijd, P3.

'8 Bergh, Gina and Denny, Christian 20@nflict analysis: Jaghori and Malistan distric&hazni Province
Cooperation for Peace and Unity, 27 April, pp.9-10
<http://humansecuritygateway.com/documents/CPAU_didglalistanDistricts_GhazniProvince_ConflictAnal
ysis.pdf
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2L Korosh, M, ‘Coefficient of Insecurity for Hazara@munity’, Hazara Peoplg29 July 2012,
http://lwww.hazarapeople.com/2012/07/29/coefficieftnsecurity-for-hazara-community/
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these districts, has been worsening. There ardareiggports of ambushes, robberies,
kidnappings and killings by the Taliban and crintig@dups along these roads. The Taliban
have also intimidated, threatened and killed irdlreails, including Hazaras, suspected of
working for, or being supportive of, the Governmand the international military forcés.

According to the UK Home Office,

Apart from the main city roads, many smaller rogd$e capital are in extremely
poor conditions [sic] and need repair. While thardoy has no extensive highway
system, three main asphalted roads/highways cotimectapital with the rest of the
country. The Salang road links Kabul with the nerthprovinces, while the Kabul-
Kandahar highway is the main artery between théalegnd the southern provinces,
as well as the most important road in the coufitry.

In his paper, Abdul Karim Hekmat noted:

The two commonly used routes between Jaghori afdilKane from Qarbagh and
another Muqur, are very insecure. From Qarbaghealagbute, passengers are
searched by the Taliban almost daily... Becauseeirtbecurity along this road,
families are separated between Kabul and Jaghdrilamot travel for the fear of
being caught by the Talib#n

In March 2012 DFAT reported that ‘[tJravel into andt of most districts, and all
three provinces [Bamiyan, Daykundi and Ghazni],ldatill be dangerous in the context of
broader security in Afghanistan’ but that ‘thereswa clear evidence any ethnic group was a
particular target’. The advice noted that Hazar#side of the Hazarajat were more
vulnerable and tended to avoid travel outside efrtimmediate communit’

In a November 2012 update, DFAT provided the follapadditional information:

The poor condition of Afghanistan’s limited roadwerk is added to by insecurity.
Taliban and criminal elements target the natiomgthlay, setting up arbitrary armed
checkpoints. Official ANP and ANA checkpoints dewsd to secure the road are
sometimes operated by poorly-trained officers wieok&aown to use violence to
extort bribes. Vehicles are routinely stopped améésed, and occupants
occasionally abducted or killed Speeding and undaféng further aggravate the
problem - locals will routinely drive between 10&k and 200 km/h in zones with
60 km/h speed limits, in unroadworthy vehicles anding roads. While it is difficult
to source statistics, all our contacts agreed #s¢ majority of deaths on Afghan
roads were caused by traffic accidents rather tdwaeting by the insurgency.

There are two established routes from Kabul to Gigmlazara districts. The first
takes Highway 1 via Wardak Province. It is the ndistct road, but undeniably
insecure, crossing the most violent districts 0@t province as described above.
Locals with ties to the province and knowledgehaf area - including Hazaras - were
generally able to travel between Ghazni City andafia districts without incident

and thousands of vehicles use the road daily.

But there are recognised dangers: the route fdmnkeay Taliban access route linking
Pakistan (through Southern provinces, into thelsotiGhazni (Nawah) and then

2 UNHCR 2010jbid

23 UK Home Office, Country of Origin Information (COReport — Afghanistan, COI Service, 11 October
2011.

24 Abdul Karim Hekmatibid

% Department of Foreign Affairs and Trade 20%ghanistan: Hazara Community Updatd’2 March.
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through Ghazni province) to Kabul. From Ghazni Citye would need to drive along
the Highway through Andar and Qarabagh districteregturning off towards Jaghori
and Malistan. After leaving Highway 1 towards Jagiualistan, a long paved road
to Jaghori and Malistan passes through Qarabagicti§here are ANP checkpoints
on the route, but the Taliban and criminals are atfive. Insurgent targeting in the
district, as on roads nation-wide, is focused @drside Improvised Explosive
Devices (IEDs). The Taliban has previously blocked road several times for
extended periods - including, we understand, foumber of months in the first half
of 2012 - effectively cutting off access to thehvgy.

The alternate route from Kabul to Jaghori/Malistzkes the Parwan Road to
Bamiyan then enters Ghazni province through Nawsirict. The condition of the
roads is extremely poor - only secondary unsealads which are no better than
tracks in sections. The volume of local traffi¢ass: in isolated Nawur district, one
might pass only a handful of vehicles in an hodriging. Even in a decent off-road
vehicle, one might take four hours to drive 60krantacts estimated it takes around
15 hours to drive from Bamiyan to Jaghori, witHficaslowed further by snowfalls in
winter. Such a detour is not inconsistent withttiagelling reality in other rural areas
across Afghanistan. Overall, interlocutors agresditravel within the broad Hazara
‘belt’ in the central highlands region (taking irmaNur, Malistan and Jaghori) was
very safe?®

In response to a question as to whether Hazardargeted on roads to and from
Jaghori District, based on their ethnicity andhait status as Shi'a Muslims, DFAT advised:

Contacts unanimously agreed the main targets orottds in Ghazni, and nationally,
were people employed by or with direct links to &fghan Government or
international community - regardless of ethnic@arrying documentation which
pointed to a connection with the government renthofengerous. Nobody we spoke
to was aware of targeting of any particular etlyrimup on the roads. Several
interlocutors pointed out the most significant #iseto life safety on these routes
were traffic accidents and IEDs - neither of whilibcriminated according to
ethnicity?’

FINDINGS AND REASONS

The applicant’s claims are based on the Convemionnds of race, religion, imputed
political opinion and membership of a particulaciabgroup. The applicant claims to be a
citizen of Afghanistan and of Hazara ethnicity &id'a faith. He claims to fear the Taliban
and Pashtun community on the grounds of his etiynigligion and imputed political
opinion. The applicant claims that he had fouglatiregt the Taliban for four or five days
against the Taliban before leaving Afghanistanrouad 2000. He claims that those who he
fought against even came looking for him in Pakistad he fears being harmed by them. He
also claimed that the Taliban have occupied hisaan his village and if he were to return
they will find him.

Nationality

The applicant travelled to Australia by boat. Ippart of his protection visa
application he provided a copy ofaskera(newtaskerg. The document was not translated.
The Tribunal, however, was able to discern thatib®ument was issued [in June 2009]. The

2 DFAT, November 2014bid
27 | bid.
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document states that at the time of issue he wgs P} and appeared to suggest that the
applicant’s surname was [Name D] (not [his cursamhame]).

On 26 November 2012, he submitted a certified tetios of anothetaskera(old
taskerg. Thistaskerawas located by the applicant’s family following hielease from
detention. His name in thaskerais stated to be [his current name] and his datertf is
listed as [date deleted: s.431(2)]. In an accomipgngubmission, he stated that he was born
in [an earlier year] and not [the year stated enrtbw taskera]. It was stated that tdekera
submitted to the department was ‘a newly issuedyaf his Afghartaskera which
erroneously indicated that he was born in [yeaeteel s.431(2)].

The inconsistent information contained in the twaowments raised doubts in the
Tribunal's mind in relation to the genuinenessheke documents. In response to the
Tribunal's s.424A letter, the applicant’s repreagweé submitted that the details on the new
taskera notwithstanding the applicant’s date of birthe aonsistent with the applicant’s
claims put forward throughout the process. The sskion also stated that in 2009, the
applicant’s [relative] in Afghanistan, [Mr C], astd him in obtaining the netaskera as he
left his oldtaskerain Afghanistan when he fled in or around 2000. [Brwas unsure as to
the applicant’s age and therefore provided hisaagé\ge 2] when applying for the new
taskera The Tribunal is prepared to accept this account.

With regard to the applicant’s surname, the ceditranslation of the applicant’s old
taskera provided to the Tribunal on 12 December 2012icetes that the reference to [Name
D] is a reference to the applicant’'s grandfatheéme and not his last name). This
information resolves the Tribunal's doubts in iielato the inconsistencies in the applicant’s
name as stated in the twaskeras

The applicant has submitted no other documentsrtolasively establish his
nationality. However, he has consistently claim®té a national of Afghanistan. In the
absence of any other evidence, the Tribunal actlkatshe applicant is a citizen of
Afghanistan and that Afghanistan is a receivingntoufor the applicant. The Tribunal also
accepts that the applicant is a Shi'a Hazara.

The applicant has previously resided in Pakistahenyears immediately preceding
his travel to Australia. However, the Tribunal gusethat the applicant had resided in
Pakistan without any legal basis. The Tribunahiss§ied that the applicant does not have a
legally enforceable right to enter and reside ip @ountry other than his country of
nationality, Afghanistan. The Tribunal finds thaetapplicant is not excluded from
Australia’s protection by subsection 36(3) of thet fseeApplicant C v Minister for
Immigration and Multicultural Affairg2001] FCA 229; upheld on appeMijnister for
Immigration and Multicultural Affairs v Applicant 2001) 116 FCR 154).

Credibility

The Tribunal found aspects of the applicant’s ctatroubling. The Tribunal concerns
essentially related to inconsistencies and grasluéts and changes in the applicant’s
evidence relating to his age, his encounters \mghTtaliban and the occupation of his land.

In relation to the applicant’s age, while the Tnalremains concerned about the
inconsistencies in the evidence in that regaréjr@ady noted, it is prepared to accept that
the date of birth listed in the applicant’s ¢égkerais a more accurate reflection of his age.
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In reaching this conclusion, the Tribunal has &d@n into account the matters referred to in
the applicant’s response to the Tribunal's s.424#e1, including the applicant’s illiteracy;
fact that the applicant’'s Care Plan, prepared Bgd Cross caseworker, refers to the
applicant being in [around a similar age]; and as tonsistently maintained to be either
unsure about his age or being [Age 1]. The Tribaaakpts that the applicant is at least [Age
1], as claimed at the hearing.

The Tribunal has more serious concerns in reldbahe applicant’s evidence
regarding his encounters with the Taliban and ttepation of his land.

The applicant’s evidence throughout the processtpdod inconsistencies and shifts in
his evidence regarding his encounters with thebaali

In his application for a protection visa he claintkedt about 2000 the Taliban came to
his village with the aim of killing Shi'a Hazarddpon hearing this news, he and his family
fled to the Jaghori mountains before going to RakisAt the departmental interview the
applicant provided a different version of thesergsdy claiming for the first time that before
leaving Afghanistan, he was engaged in a battéefend his village against the Taliban. The
battle lasted a few days. He stated that he fouigtier a commander named [Mr B]. He
claimed that the commander subsequently fled tasRak

In his submission of 26 November 2012 and at ttagihg, he claimed that he and
other Shi'a Hazara men, led by a warlord namedgMfought against the Taliban in 2000
and after being defeated he fled his village. Atlilearing he claimed that [Mr B] was killed
by the Taliban. He also claimed for the first tithat the Taliban targeted him in Pakistan
and a month before his departure he was attackéadogrmed men. He managed to escape
but he was able to recognise his attackers asdrahfien he had fought against in 2000. He
stated that the Taliban are looking for him and fild him in Afghanistan.

The applicant’s evidence at the hearing was ingbantrast to his evidence at his
entry interview, in which he claimed that in Pa&iirshe was attacked by Baluchis on two
occasions. He was unable to see who had attackeddtause his attackers had covered
their faces. He stated that he was attacked be¢eusea Shi'a Hazara. In response to a
guestion as to whether he was involved in ‘any arganflict or fighting’, he responded
‘no’.

These inconsistencies were put to the applicatitanTribunal's s.424A letter. In his
response, the applicant stated that his evidendetdribunal was not inconsistent with his
oral evidence to the delegate. The applicant peavitb explanation as to why he had made
no mention of being involved in any battles witle thaliban in his application for a
protection visa. In the Tribunal's view, if the &pant had fought against the Taliban some
12 or 13 years ago and harboured fears as a resuktpuld not have neglected to mention
this at his entry interview or in his applicatiar & protection visa. Indeed, in his entry
interview the applicant had expressly stated tkeawhs not involved in ‘any armed conflict
or fighting'.

Further, the Tribunal finds the applicant’s evidemegarding [Mr B] unreliable and
unpersuasive. In his response to the TribunalZi#\4etter, the applicant stated that he was
unsure whether [Mr B] was killed by the Talibanfled to Afghanistan. It is difficult to
understand why, if the applicant had been unsutee€ommander’s fate, he would profess
knowledge of his fate at the interview, only to tadict it at the hearing.
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Finally, the Tribunal is unable to reconcile thétshand changes in the applicant’s
evidence in relation to the attacks he claimedateelbeen subjected to in Pakistan. In the
response to the Tribunal's s.424A letter, it wdsstted that given that the Baluchis in
Pakistan are well known for collaborating and beaffgiated with the Taliban, the
applicant’s statements in this regard are not waeable. The Tribunal finds this explanation
completely unsatisfactory. The applicant faileghtovide any explanation for why he had
claimed at the hearing that he was able to recednssattackers in Pakistan as Taliban men
he had fought against in 2000, when at the entgrview he had claimed that he had neither
seen the faces of was unable to see who had atthakebecause his attackers had covered
their faces. The Tribunal does not accept the epplihad fought the Taliban in 2000 or that
he was attacked by the Taliban in Pakistan befrredparture.

Similarly, the Tribunal is not prepared to accéyattthe applicant’s land or house has
been occupied by Pashtuns. This claim was raigethédfirst time at the Tribunal hearing.
The applicant had made no mention of this claimignentry interview, application for a
protection visa and departmental interview. Inréggponse to the Tribunal's s.424A letter, it
was stated that the applicant was unable to agtehia information until after his release
from the [Immigration Detention Centre] on or ardjAugust] 2012 when his [relative],

[Mr C] contacted his family in Pakistan regarding taskera It was at this time that [Mr C]
advised the applicant’s family that Pashtuns hadipied their property in [Village 1]. This
explanation is inconsistent with the applicant’plarations at the hearing and the Tribunal
considers it unsatisfactory. When it was put to that he had never mentioned this claim
before, he stated these things happened in theapdghey might not have been written or he
might have forgotten.

In the Tribunal's view, if the applicant’s landtwuse had been occupied by Pashtuns
or the Taliban in the past he would not have faitethention this claim at some point prior
to the hearing. In reaching this view, the Tribuinas$ taken into account the country
information before it which indicates that Jaghdistrict is populated solely by Hazaras with
the exception of enclaves in the districts borégions which are inhabited by Pashtun and
other ethnic group® At the hearing, the applicant stated that hiswg# is on the border
between Jaghori and Pashtun areas and Pashtunedtansed his house. However, the
applicant’s village or area, [Village 1], is locdtm the centre of Jaghori [in a certain
direction] of Sang-e MasH& The area is well clear of Jaghori’s border withestdistricts or
provinces with Pashtun populations. The Tribuna@seot accept that the applicant’s land or
house has been occupied by the Taliban, Pashtypenpte working for the Taliban.

For all the above reasons, the Tribunal does ndtthe applicant to be entirely
credible and is of the view that he has changedasmf his evidence and introduced new
claims throughout the process to strengthen his.¢asarriving at this conclusion, the
Tribunal has factored in the applicant’s age anéllef education. The Tribunal, however, is
not satisfied that these factors explain the breafithe problems the Tribunal has identified
in relation to the credibility of the applicant’kRons.

% UNHCR Sub-Office Central Region 2002, ‘Districofile: Jaghori’, Afghanistan Information Management
Services website, 30 July
http://www.aims.org.af/afg/dist_profiles/unhcr_dist_profiles/centra/ghazni/jaghori.pdDIAC Country
Information Service 200€ountry Information Report No. 09/14 — CIS ReqdestAFG 9509; Situation for
Hazaras in Ghazni, Uruzgan and Dai Kundi Provind&ourced from DFAT advice of 3 February 2009), 5
February; Bergh, Gina and Denny, Christian 200i@l, Finnish Immigration Service 200#®;d.

#[Citation deleted: s.431(2)]
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The Tribunal, therefore, does not accept that gpdi@ant had fought against the
Taliban in his village or to defend his village2B00 or thereabouts. The Tribunal does not
accept that the applicant is of any interest toTihkban in Afghanistan or elsewhere. The
Tribunal does not accept that the applicant wakgtd in Pakistan by Baluchis, Taliban or
anyone else. The Tribunal does not accept thathleadpplicant’s land or house has been
occupied by the Taliban, Pashtuns or people worfanghe Taliban.

Ethnicity and Religion

The Tribunal has accepted that the applicant im$tazara from Jaghori. The Tribunal
appreciates that Afghanistan’s security situatias gradually worsened over the past few
years and that Ghazni province remains an areatable concern and the Taliban appear to
have a presence in the area. As noted above, Riofessor Maley considers no part of
Ghazni safe for Hazaras, numerous other reporisatedthat the level of threat to Hazaras in
Ghazni varies between districts. Jaghori is alreasitely inhabited by Hazaras and most
sources, including Professor Alessandro MonsufAD, the Finnish Immigration Service
and the CPAU, have consistently reported that Jagisirict is relatively stable and secure
and the risk of future conflict between the Talilzard Hazaras is likely to be lower in
Jaghori than elsewhere in the Hazarajat. The Tabprefers this evidence to Professor
Maley’s general comments in relation to the safdtiazaras in Ghazni and the applicant’s
anecdotal evidence or what he claims to have sedi/@r heard over the radio regarding
the situation in his home district.

The Tribunal has found no persuasive evidencegumaents in the submissions to
counter the country information before the Triburegarding Jaghori. It is the Tribunal's
view that, whilst the Pashtun or mixed eastermridistof Ghazni have witnessed greater
insecurity and a strengthening of the Taliban sihgation in Jaghori where the Hazaras are
in the majority remains stable. The submissionrreteto ‘some reports of Taliban attacks in
Jaghori district...” The CPAU report, cited abovdereed to an article which appeared in
Daily Afghanistan in June 2007 noting ‘reported attacks on parts of Jaghori wiiake
included killing ‘key community figures’ family mebers, kidnappings, and killing Hazara
labourers from Jaghori working in nearby Pasht@wasirThe Tribunal, however, has found
no recent reports of attacks in Jaghori itself. figport also mentions the Taliban’s use of
‘night letters’ throughout Ghazni province. Whikeetreport also appears to suggest that the
Taliban distribute such threats in Jaghori disinatonnection with schools, it cites only one
press repott as a reference. Upon scrutiny, the press relpoviever, does not mention
such threats in the Jaghori district.

The Tribunal accepts that Shi'a Hazaras are s@oj¢otvarying levels of
discrimination in Afghanistan. However, as alreadyed, Jaghori is almost entirely
populated by Shi‘a Hazaras. As noted above, thediadjstrict of Ghazni province is almost
entirely inhabited by Hazaras. There was no perge&vidence before the Tribunal to
indicate that Shi'a Hazaras in Jaghori are deriiedreedom to or face restriction in
practising their religion in the district. The Bunal finds that there is no real chance that the
applicant will be denied the freedom to practiserkiigion in his home district.

%0 ‘The series of national discord is taking shapeijly Afghanistan13 June 2007.
31 Declan Walsh, ‘Better paid, better armed, bettemected - Taliban rise agaifThe Guardian16 September
2006, CX161803
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On the basis of the evidence before it, the Tribéinds that the applicant’s chance of
facing serious harm by the Taliban, Pashtuns, Kaj¢he Afghan authorities or anyone else
for the reason of his race and/or religion in Jaigisacemote.

The information before the Tribunal indicates tthet Hazara community in Jaghori
enjoys better educational and health servicesitharighbouring province¥.As it was put
to the applicant at the hearing, travel within Heezara districts of Ghazni province was very
safe. In addition, Jaghori has a district hospiflaich is equipped with an operating theatre,
delivery room, X-ray, emergency room, diagnosthmolatory, dressing room, ultrasound,
vaccination and nurse training faciliti&sThe Tribunal appreciates that the applicant is
illiterate man in his 60s without land in Jaghardahat he will face adjustment difficulties
and discrimination in Jaghori. It also apprecidhed, like many other Shi'a Hazaras in his
district, he may face serious challenges in seguwitgoing employment. However, the
Tribunal is not satisfied that any difficulties &tby the applicant in this regard would be
essentially and significantly for a Convention @asThe Tribunal finds that the applicant
would not be subjected to significant economic blana or denial of access to basic services
or denial of capacity to earn a livelihood, whenetshardship or denial threatens the
applicant’s capacity to subsist, for the reasonsi®face, religion, nationality, imputed
political opinion or membership of a particular bgroup, including ‘elderly Hazaras’,
‘elderly impoverished Hazaras without any familytiwbal connections’ or any other
particular social group apparent on the face ofthdence.

The Tribunal has found no information to suppoet #pplicant’s representative’s
contention that the planned withdrawal of US troapd the dramatic cuts US aid have
served -to create a situation where the Talibanrgency is able to target Hazaras with
impunity in Jaghori. Tribunal appreciates that &hazaras are apprehensive as to what
may occur following the withdrawal of ISF in 20IHowever, at this point, any assessment
of what may happen at that time and how the appiaad his district may be affected
appear to be speculative. The Tribunal is notfadi®n the information available that the
applicant faces a real chance of persecution #féelfSF withdrawal.

The country information before the Tribunal suggelkat since 2002, over 4 million
Afghans have returned to Afghanistan from Pakistach over 2 million from Iran. According
to a study of returnees by Saito, returnees whe lhagd abroad for an extended time often
face discrimination based on their ‘non-Afghan-nésswvever, the Tribunal has found no
information in the sources consulted to suggestrédtarnees to Jaghori have been targeted,
attacked or mistreated for that reason. The Tribfimds that the applicant does not face a
real chance of facing serious harm for the reas¢maang resided in Pakistan or being an
Afghan returnee from Pakistan.

The submission of 26 November 2012 refers to artdpothe Edmund Rice Centre
expressing concern about the safety of personmeztio Afghanistan following a failed
asylum bid. It was stressed that returnees argyliangeted for having left the country
because they are seen as being favourable to teseaieg many are falsely held to have
converted to Christianity. The report refers taaitghor’s visit to Kabul and one incident in
Kabul where a rocket was shot through a man’s haeselting in him living in hiding in
Kabul. No further details were provided about tliewsnstances of these returnees. The

32 Finnish Immigration Service 200#ijd, pp 3-4; DFAT September 201iBjd; and DFAT Country
Information Report No. 11/57, dated 24 Septemb@il2@CX273295.
¥ Shuhada Organization Annual Report 208uhada Organizatigrundated, C1S24016, p.8
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Tribunal has found no information to suggest teatinnees to Jaghori are being targeted for
having left the country, because they are seemiag lfavourable to the West or because they
are falsely accused of having converted to Chngga

Other reports by government agencies suggestiaed ts little risk of returnees or
failed asylum seekers being targeted on their mettMore than five million refugees had
returned to Afghanistan since 2082In relation to Hazara returnees to Afghanistamir
Australia, DFAT consulted the UNHCR in Kabul, théggAanistan International Human
Rights Commission, the Provincial Reconstructioamen Ghazni province, the diplomatic
community in Kabul, international immigration cottamts operating in Afghanistan and a
Hazara MP, and advised that ‘none of our contamtsidered there were significant
protection issues for returneé$’.Other DFAT advice from 2010 stated that ‘intetitmrs
did not believe Hazaras would be targeted becdesehad sought asylum in the wedt.’

The Tribunal is prepared to accept that there lhaes incidents in which those who
have returned to Afghanistan from other countrimsehsuffered harm in terrorist attacks in
certain areas. However it is not clear whetherdlstacks were motivated by any knowledge
that the victims had returned to Afghanistan frdsmoad, whether other factors were
involved specific to the victims themselves or Wiegtthey were simply caught up in random
violence® The information before the Tribunal does not iaticthat failed asylum seekers
are targeted by terrorist groups or other actocabge they had sought asylum in the West.
On the evidence, the Tribunal does not acceptiigaé is a real chance of the applicant
suffering serious harm because of his membershgppairticular social group, including
returnees, failed asylum seekers, or Shi'a Haaaheshave spent time outside of
Afghanistan. As it was put to the applicant atllearing, the Tribunal has found no
persuasive evidence to indicate that he would bislabf harm by Afghan authorities,
whether or not he has or has not any documentsTiibhenal finds that the applicant does
not face a real chance of facing serious harmhfer¢ason of having resided in Pakistan for a
prolonged period of time or being an Afghan reterfrem Pakistan.

The Tribunal does not accept that the applicartfadle a real chance of persecution
for the reason of his imputed political opiniongeareligion, nationality or membership of a
particular social group if he were to return to Adgistan.

In her submission of 26 November 2012, the applisarpresentative referred to
country information in relation to road securityAfghanistan, arguing that ‘the applicant
would risk serious harm if he attempted to retarhis home village. However, as noted at
the hearing, other sources indicate that theraléeenatives routes from Kabul to Ghazni that
are considered to be safe.

3 DIAC Country Information Service 2012argeting of failed asylum seekers upon returnfghAnistan
(sourced from United Kingdom Border Agency advi€d® January 2012), 19 January.

%5 UK Home Office Afghanistan - Country of Origin Information (COIgport 11 October 2011, paragraph

34.07.

3 Department of Foreign Affairs and Trade 20iba].

3" DIAC Country Information Service 201Gountry Information Report No. 10/60 — The Hazdsmurced
from DFAT advice of 28 September 2010), 29 Septembe

3 See DIAC Country Information Service 201isid. See also Macdonald, I. 2011, ‘Landlessness and

Insecurity: Obstacles to Reintegration in AfghaaistMiddle East Institute & Foundation pour la. Recheec

Strategique9 February, Refugee Cooperation website,

http://www.refugeecooperation.org/publications/afgistan/pdf/04_macdonald.pdf



149. The most direct route to Ghazni is taking Highwayia Wardak Province. While this
route is the most direct road, it is considere@duse, crossing the most violent districts of
Ghazni provincé® DFAT has advised that locals with ties to the prog and knowledge of
the area - including Hazaras - were generally tibteavel between Ghazni City and Hazara
districts without incident and thousands of velsalee the road daily. The alternative route,
which takes the Parwan Road to Bamiyan, enteringz@ihprovince through Nawur district,
is considered to be a safe route. While the cauidf the roads on this route is extremely
poor and the volume of local traffic is low, sucHetour is not inconsistent with the
travelling reality in other rural areas across Adgistan. According to DFAT 'overall,
interlocutors agreed road travel within the broad&ta ‘belt’ in the central highlands region
(taking in Nawur, Malistan and Jaghori) was verigs¥

150. In response to a question as to whether Hazardargeted on roads to and from
Jaghori District, based on their ethnicity andhait status as Shi'a Muslims, DFAT advised:

Contacts unanimously agreed the main targets oro#tes in Ghazni, and nationally,
were people employed by or with direct links to &fghan Government or
international community - regardless of ethnic@arrying documentation which
pointed to a connection with the government rentholengerous. Nobody we spoke
to was aware of targeting of any particular etlgnimup on the roads. Several
interlocutors pointed out the most significant tigeto life safety on these routes
were traffic accidents and IEDs - neither of whilibcriminated according to
ethnicity*

151. The Tribunal prefers DFAT's detailed and more reeelwvice to the sources referred
to by the applicant's representative in her subons§ here was no evidence before the
Tribunal to suggest that the applicant has diiekslto the Afghan Government or
international community or that he is likely to gadocumentation that would link him to the
government. The Tribunal finds that the applicavgsinot face a real chance of persecution
for a Convention reason if he were to travel froabll to Jaghori upon his arrival in
Afghanistan. The Tribunal has considered the arguitinat the applicant may have to travel
outside of Jaghori in search of employment or theoreasons. As it was put to the applicant
at the hearing, travel within the Hazara distrift§hazni province was very safeJaghori
has schools and a district hospital. The applidahhot claim that he would be compelled to
work in a profession that would require him to tiseroads on a regular and continuous
basis. In searching for employment in and arouigthdia the applicant would be in a similar
position to all other Hazaras in the area who anilb be looking for employment or means
of supporting themselves. The Tribunal finds that applicant does not face a real chance of
persecution for a Convention reason on the roads amound Jaghori.

152. In his evidence to the department, the applicaaitr@d that if he were to return to
Afghanistan, he would be forced to travel to Palidb visit his family. As he is unable to
enter Pakistan legally, he would be forced to trévere on the Afghanistan-Pakistan
highways, which are extremely dangerous, espedai$hi'a Hazaras, and are heavily
patrolled by the Taliban and their associated st groups The Tribunal has found that the

39 DFAT, September 2011; DFAT March 2012, DFAT, Nobem2012; Independent Protection Assessment
Office 2012 ,Email to Thomas Ruttjgt April.

“O DFAT, November 2012.

L Ibid.

“2DIAC 2011,CIS Request AFG12298: Road security in Ghazni

Country information report NO. 11/5&ourced from DFAT advice of 20 September 2011)S2ptember (CIS
CX272986



applicant is an Afghan national. There is no reasby he would be unable to obtain proper
travel documents, safely travel to Kabul and magkarepriate arrangements to see his family
by travelling to Pakistan from Kabul.

153. On the basis of the evidence before it, includmgdountry information referred to
above, the Tribunal finds that there is no reahcleahat the applicant will be subjected to
serious harm by the Taliban and/or Pashtuns forghagon of his race and/or religion if he
were to return to his home district of Jaghori. Thidunal is not satisfied that the applicant
has a well-founded fear of persecution for a Cotigarreason in Afghanistan.

Complementary Protection

154. Having regard to the findings of fact above, thibidinal does not accept that there is
a real risk that the applicant will be arbitrargprived of his life by the Taliban. The
Tribunal does not accept that, if the applicaninegt to his home in the Jaghori district of
Ghazni province, there is a real risk that he suififer significant harm because he is a
Hazara or because he is a Shia Muslim. The Tribl@slconsidered the applicant’s claim
that he if returns to Jaghori he has no land oms@& supporting himself and that he would
experience economic hardship. However, on the lodisiee evidence provided, the Tribunal
is not satisfied that there are substantial grodoadbelieving that, as a necessary and
foreseeable consequence of the applicant beingueifoom Australia to Afghanistan, there
is a real risk that he will suffer significant haas defined by the Act.

155. The Tribunal appreciates that routes or parts ofe®from Kabul to Jaghori may be
unsafe or insecure for all travellers. However,rtexe fact that the applicant may travel
from Kabul to Jaghori in order to go back to hisneodistrict of Jaghori upon his return to
Afghanistan or travels to Kabul to make arrangesémvisit his family in Pakistan does not
mean, and the Tribunal does not accept, that teexeeal risk that he will suffer significant
harm. Even if the Tribunal were to accept, whictiaes not, that the applicant is likely to
travel on these routes on a more regular basisribenal is cognisant of DFAT’s advice,
cited abové’? that no particular ethnic group is being targetedoads in Afghanistan. As
noted above, the main targets on the roads in Ghaza nationally, are people employed by
or with direct links to the Afghan Government oreimational community, regardless of
ethnicity; or those carrying documentation whiclnped to a connection with the
government. Speeding, poor road conditions, crifitinand IEDs caused or contributed to
insecurity on roads The Tribunal finds that anyninéeiced by the applicant on the roads in
Afghanistan is faced by the population of the copgenerally and not by him personally.
The Tribunal finds that there is taken not to biea risk that the applicant will suffer
significant harm in Afghanistan as a result of la€lsecurity on roads or general violence.

156. The Tribunal does not accept that there are sutistgnounds for believing that, as a
necessary and foreseeable consequence of theaag®ing removed from Australia to
Afghanistan, there is a real risk that he will beitaarily deprived of his life, that the death
penalty will be carried out on him, that he will figbjected to torture, that he will be
subjected to cruel or inhuman treatment or punisttroethat he will be subjected to
degrading treatment or punishment as defined. Thoeiifal does not accept that there are
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to Afghaaistthere is a real risk that he will suffer
significant harm as defined in subsection 36(2Athef Act.

43 DFAT, November 2012.
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CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson in respect of whom
Australia has protection obligations under the Be&s Convention. Therefore the applicant
does not satisfy the criterion set out in s.36(2)(a

Having concluded that the applicant does not nteetéfugee criterion in s.36(2)(a),
the Tribunal has considered the alternative catem s.36(2)(aa). The Tribunal is not
satisfied that the applicant is a person in respbathom Australia has protection obligations
under s.36(2)(aa).

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.



