FEDERAL COURT OF AUSTRALIA

SZMIP v Minister for Immigration and Citizenship [2 009] FCA 217

MIGRATION - failure to identify grounds of appeal from demmsof Magistrate — standard
form notice of appeal — lack of consistency in diexis — no error in not resolving a claim
not previously advanced — appeal dismissed

Federal Court Rule4979(Cth) O 52 r 13(2)(b)

Apthorpe v Repatriation Commissi(®87) 13 ALD 656, cited

Commonwealth v Evarji2004] FCA 654, 81 ALD 402, cited

Re Confidential and Australian Prudential Regulatiduthority [2005] AATA 1264, 91
ALD 435, cited

Re Drake and Minister for Immigration and Ethnidahfs (1979) 2 ALD 634, cited

Federal Commissioner of Taxation v SWif®89) 18 ALD 679, cited

Kasupene v Minister for Immigration and Citizensf#p08] FCA 1609, cited

Minister for Immigration and Multicultural Affairs Yusufi2001] HCA 30, 206 CLR 323,
cited

MZXLB v Minister for Immigration and CitizensH@007] FCA 1588, cited

NABE v Minister for Immigration and Multiculturalnd Indigenous Affairs (No Zp004]
FCAFC 263, 144 FCR 1, cited

NAXD v Minister for Immigration and Multiculturalna Indigenous Affair§2004] FCAFC
243, followed

Nevistic v Minister for Immigration and Ethnic Afa(1981) 51 FLR 325, cited

Pepaj v Minister for Immigration and Multicultur&ffairs (unreported, FCA, Merkel J, SG
101 of 1998, 25 November 1998), cited

SZDLQ v Minister for Immigration and Multiculturand Indigenous Affair§2005] FCA
696, cited

SZEIV v Minister for Immigration and Multiculturand Indigenous Affair§2006] FCA
1798, cited

SZEZE v Minister for Immigration and Multiculturand Indigenous Affair§2005] FCA
122, cited

SZEZJ v Minister for Immigration and Multiculturahd Indigenous Affairf2005] FCA 946,
cited

SZFYW v Minister for Immigration and Citizensf2008] FCA 1259, cited

SZGBI v Minister for Immigration & Citizenshjg008] FCA 599, cited

SZHKA v Minister for Immigration and Citizensh®08] FCAFC 138, 171 FCR 1, cited
SZJJC v Minister for Immigration and Citizensk008] FCA 614, cited

SZJOC v Minister for Immigration and Citizensf2008] FCA 1342, cited

SZKMS v Minister for Immigration and Citizensfi2008] FCA 499, cited

SZLWI v Minister for Immigration and Citizenshp08] FCA 1330, 171 FCR 134, cited
SZMIP v Minister for Immigration and Citizensh008] FMCA 1665, affirmed



SZMIP AND ORS v MINISTER FOR IMMIGRATION AND CITIZE NSHIP AND
ANOR
NSD 2027 of 2008

FLICK J
12 MARCH 2009
SYDNEY



IN THE FEDERAL COURT OF AUSTRALIA

NEW SOUTH WALES DISTRICT REGISTRY

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN:

AND:

JUDGE:
DATE OF ORDER:
WHERE MADE:

SZMIP
First Appellant

SZMIQ
Second Appellant

SZMIR
Third Appellant

MINISTER FOR IMMIGRATION AND CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

FLICK J
12 MARCH 2009
SYDNEY

THE COURT ORDERS THAT:

1. TheNotice of Appeaas filed on 31 December 2008 is dismissed.

2. The First Appellant is to pay the costs of the tHRespondent either as agreed or as

taxed.

Note: Settlement and entry of orders is dealt witl©rder 36 of the Federal Court Rules.

The text of entered orders can be located usingreBen the Court’'s website.
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REASONS FOR JUDGMENT

The First Appellant is a citizen of India. The reniag two Appellants are her two

daughters.

The Appellants arrived in Australia as visitors #ecember 2007 and applied for
Protection (Class XA) visas on 31 December 200hs€&happlications were rejected by a

delegate of the Minister on 17 January 2008.

On 11 February 2008 review was sought by the Refugeview Tribunal. The
Tribunal accepted that the now First Appellant i€laristian. A statement annexed to her
application for refugee status stated in part tifighe Christians in India are facing severe
harassment including abduction and torture’. The Tribunal affirmed the decision under

review.
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An application was then filed with the Federal Maigites Court. That Court on 4
December 2008 published its decision and reasandefaision dismissing the application:
SZMIP v Minister for Immigration and Citizensh008] FMCA 1665.

An application by the First Appellant's youngertsisfor a protection visa had
previously been considered by a differently coogd Tribunal and the sister’s application

was granted.

A Notice of Appealwas filed in this Court on 31 December 2008. Tueported
Grounds of Appeadre there set forth (without alteration) as folkow
1. The RRT declined to exercise its jurisdiction
2. Ajurisdictional error committed by the RRT

3. Breached of procedures as required by the Magract
Particulars of grounds will be filed and served winequired by this court.

No “Particulars’ have been provided.

The First Appellant appeared before the Court wessmted, although she did have
the benefit of an interpreter. Subsequent to tharihg she has filed furtherWritten
Submissioris which have been considered notwithstanding thet that they were filed

without leave.

THE GROUNDS OF APPEAL — THE WRONG FORUM AND NO GROUNDS

Whatever may be embraced by the third purpo@eound of Appealthe first two

Groundsshould be summarily rejected.

The jurisdiction which is relevantly conferred dmst Court is to entertain an appeal
from a decision of the Federal Magistrates Counk Tirst two purported&rounds of Appeal
identify no error said to have been committed bgt tBourt. No appellate jurisdiction is
conferred on this Court to entertain any appeamfr@ decision of the Refugee Review

Tribunal.

Even if that difficulty be left to one side, theoptem confronting the Appellants is
only compounded by the fact that (as framed) thst fivo purportedsrounds of Appeatlo
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not comply with Order 52 r 13(2)(b) of theederal Court Rulgsnamely the requirement to
state briefly, but specifically, the grounds relied uponsupport of the appealA statement
that a Tribunal hasdeclined to exercise its jurisdictidror has committed jurisdictional
error” does not satisfy that requirement. In attemptimgrovide a tseful practical guide

it has been said that andtice of appeal which cannot be used to provideeasible
framework for the appellant’s submissidnsll “ almost certainly fail to comply with the
requirements of Order 52 r 13(2)(yommonwealth v Evarf2004] FCA 654 at [35], 81
ALD 402 at 411 per Branson J.

The statements set forth by the present First Appedo not provide a sensible
frameworK within which the appeal may proceed. Why it igds&at the Tribunal declined to
exercise its jurisdiction is left unspecified; asthe fjurisdictional error’ said to have been
committed. The content of the presdldtice of Appeals no better than a statement thie*
Honorable[sic] Judge failed to follow necessary laws applicaloleng, a statement which
likewise was held not to comply with Order 52 r 2)86): NAXD v Minister for Immigration
and Multicultural and Indigenous Affaif2004] FCAFC 243 at [3] per North, Dowsett and
Conti JJ. The repetition of the statements madtheypresent Appellants — and many other
appellants before this Court — is no better tham ttandard form notice of appé€al
employed in migration cases which long ago attchdtee criticism of Conti JSZEZJ v
Minister for Immigration and Multicultural and Ingenous Affaird2005] FCA 946 at [5];
SZDLQ v Minister for Immigration and Multiculturand Indigenous Affair§2005] FCA
696 at [5]; SZEZE v Minister for Immigration and Multiculturand Indigenous Affairs
[2005] FCA 122 at [6].

Neither of these two difficulties — namely the @@ to identify any error committed
by the Federal Magistrate nor the failure to idgntrith acceptable precision thground of
appeal — is considered to be a mere matter of foB&Z:JJC v Minister for Immigration and
Citizenship [2008] FCA 614 at [15]. Both are considered esséni this Court only

exercising such jurisdiction as has been commitietdby the federal legislature.

To the extent that meaning can be given to thest fivo Grounds of Appeal
however, they are in any event without substane@nbf they can be construed as an

inelegant way of contending that the Federal Magjies Court erred in not concluding that
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the Tribunal had failed to exercise its jurisdiatior committed jurisdictional error, neither

contention is sustainable.

DECLINED TO EXERCISE ITS JURISDICTION?

The firstGround of Appeaalso suffers from a further potential difficulty.

The Amended Applicatioras was before the Federal Magistrate relied upom t
grounds, expressed as follows (without alteration):

1. Jurisdcitional error
2. Breached of procedure required by Act

There was then advanced before that Court no gradmch expressly sought to contend that

the Tribunal haddeclined to exercise its jurisdictiin

Other than construing this fir&round of Appeads but another way of expressing the
more broadly expressed concern asjtmisdictional error’, it is difficult to give this first

Groundany meaning.

The simple fact is that the Tribunal did exerclse jurisdiction entrusted to it.

The task entrusted to the Tribunal was to review decision of the Minister's
delegate. On 11 February 2008 the Tribunal acknibyed receipt of the application seeking
review and on 13 March 2008 invited the Appellantattend before it at a hearing to be held
on 21 April 2008. A hearing was in fact conductedtbat date and took in excess of two
hours. Before the Tribunal the Appellants were espnted by a solicitor being a registered
migration agent. An invitation to the Appellantsatbend the handing down of the Tribunal’'s
decision was forwarded on 7 May 2008. The decipimvided by the Tribunal discloses the
materials which were before it, a careful analysisthe facts and contentions advanced

before it for resolution, and its reasons.

If this first Ground of Appealvere intended to raise an argument that was mxda
before the Federal Magistrate, leave to raise amch sargument would have been refused.

Even assuming this Court has jurisdiction to eatera fresh argument, leave should not be
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granted to any party to raise an argument so lgckirdetail that the argument sought to be

advanced cannot be meaningfully understood.

This first Ground of Appealhowever, is best understood as seeking to raiseew
argument but as an alternative way of seeking t@mck the First Appellant’s arguments as
to “jurisdictional error’. The Grounds of Appealvere apparently drafted by &iend’ of the
First Appellant, being a person who has now lefsthalia. As best as the First Appellant was
able to explain what was intended to be embracedhisyGround of Appealvia the
interpreter, it would appear to be a ground allgdgimat the Tribunal failed to consider her
“fear as a result of my sister’'s adverse experiéhdss such it adds nothing to the second

purportedGround of Appeal

JURISDICTIONAL ERROR

In its terms, the second purporteédround of Appealdoes not identify the

“jurisdictional error” said to have been committed.

A comparable argument, however, was advanced béfherd-ederal Magistrate. In
that Court, the Particulars’ provided for the firstGround were as follows (without
alteration):

The Tribunal did not sufficiently deal with the imlving my Convention claims that:

(&) my sister was found to be a Convention Refuigefustralia therefore | would be found
as a refugee in Australia (because both claimsedegant to each other);

(b) my relationship with her (membership of a par@r social group); and
(c) my fear as a result of my sister’s adverse g&pees.

The Tribunal did not consider at all as to wheth&ould be at risk of persecution due to my
relationship with my sister who has been acceptedh aefugee in Australia. Consequently,
Tribunal failed to perform its statutory duty ae thribunal’s failure to consider the above claims.

The Tribunal erred in law by failing to consideetrelevant circumstances of my sister’s case and
to apply the relevant facts of my sister’s casmyocase.”

Again, if this is the contention sought to be navanced before this Court, it should
be rejected and for the same reason as theGistind of Appeal- i.e., it is a contention
seeking to impugn the decision of the Tribunal eatthan the decision of the Federal

Magistrate and, again, fails to identify with amesificity the ‘ground’ relied upon.
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To the extent that the ground can be understoods #&gain a ground without
substance. There is some uncertainty as to théspracgument sought to be advanced. It is

not readily apparent, for example, whether the muent is that:

(i) there was a lack of consistency in the conclusi@ashed by differently constituted
Tribunals — namely, in the sister's case the appba for a protection visa was

granted, whereas the present First Appellant wasagessful; or

(i)  the Tribunal did not sufficiently dealwith the claims being made in the sense that the
conclusion of the present Tribunal was a conclusipen to it upon the facts before it
but that the Tribunal did not sufficiently explaihe course whereby it reached its

conclusion; or

(i)  The Tribunal did not sufficiently dealwith a particular claim, namely that the present

First Appellant had aféar as a result of my sister’s adverse experiéhces

Although in the case of an unrepresented party @osrt should not adopt a course of
construing grounds of appeal with any great stmegethe grounds should nevertheless be
set forth in a manner which is at least capablenaferstanding. Unless the alleged errors are
identified with sufficient particularity, it is seévident that difficulties may be encountered

in their resolution.

However the secondsround of Appealmay be construed, and assuming the
“Particulars’ now sought to be relied upon are the same asethelsed upon before the
Federal Magistrate, it should be rejected. Evethéf secondsround were construed as a
contention that the Federal Magistrate erred inagoeding to the contention as expressed, it

is without substance.

Before the Federal Magistrate it would appear asigh an argument was advanced
by the First Appellant as to there beingpfne general unfairness in the fact that her sister
had been granted a visa and not her arising ouhefsame factual basisThe Tribunal was
aware of the sister's earlier application and ref@r (for example) to the different
circumstances confronting them and to the differeribrmation available upon which
decisions were required to be made. The Tribun@ékiMay 2008 decision thus recorded in

part:
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[68] | am afraid that for the reasons given abode Inot accept that the applicant was engaged in
the activities in which she claims to have beeraged, either in India or in the United Kingdom.
The applicant said that she had taken the riskoafileg to Australia expecting protection and |
accept that it must seem odd to the applicanthteasister obtained a favourable decision from the
Tribunal (differently constituted) while | have natcepted her own claims. However there are
factors which have led to this result. Obviouslyds not relevant in the applicant’s sister’s case,
as | consider it to be in the applicant’'s caset thbstantial parts of the applicant’s statement
appear to have been copied from the statement gaooyimg her sister’s application. Moreover,
whereas the applicant’s sister’s claims were ceafito activities in Kerala, the applicant claims to
have been involved with the coordinator and sepyrethithe AICC in collating information and in
meeting dignitaries and priests from churches imiT&ladu, Bombay and Delhi, making it more
likely that her activities would have been reportadthe AICC Internet site. Likewise, whereas
the applicant’s sister claimed that she and hebdng had been detained at the Trivandrum Police
Station in August 2006, the applicant claims tleg was detained with two members of the AICC
which | consider makes it more likely that theserdgs would have been reported, as referred to
above.

[69] Furthermore, unlike her sister, the applichas had the opportunity of seeking protection in
the United Kingdom, to which she travelled in 20@%d again in 2007. Finally, although the

decision of the Tribunal in relation to the appfita sister’s application was made in January
2007, the attention of the Tribunal (differentlynstituted) was not apparently drawn to the advice
obtained by the Australian Department of Foreigria#é and Trade in September 2006 from

Professor Varghese and Mr Manakkat which, as | sai@, | consider casts doubt on whether the
applicant is telling the truth. ...

The relevant conclusion of the Federal Magistrads that:

[16] ... A Tribunal is not bound by the decision afogher Tribunal and in this case it explained
adequately why it did not take the same view asTitieunal in the sister’s application. | cannot

see that the Tribunal either erred in law or faitedconsider the relevant circumstances of the
sister’'s case and to apply them to the first naapaicant’s case.

There is no error in this conclusion.

As noted by Brennan J, when he was President ofAith@inistrative Appeals
Tribunal, inRe Drake and Minister for Immigration and Ethnidahfs (1979) 2 ALD 634 at
639:

Inconsistency is not merely inelegant: it bringse process of deciding into disrepute, suggesting
an arbitrariness which is incompatible with comnyomtcepted notions of justice.

This passage has, not surprisingly, been repeateithg: e.g.Apthorpe v Repatriation
Commission(1987) 13 ALD 656 at 665 per Davies, Lockhart angntthow JJ;Pepaj v
Minister for Immigration and Multicultural Affairgunreported, FCA, Merkel J, SG 101 of
1998, 25 November 1998Re Confidential and Australian Prudential Regulatiduthority
[2005] AATA 1264 at [22], 91 ALD 435 at 438BZFYW v Minister for Immigration and
Citizenship[2008] FCA 1259 at [11]. After citing the passagent the judgment of Brennan
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J, French J (as he then was) observed thatlecision-makers can be consistently wrong or
consistently unjust ;. Federal Commissioner of Taxation v Swif®89) 18 ALD 679 at
692.

In Nevistic v Minister for Immigration and Ethnic Aff&a(1981) 51 FLR 325 at 334
to 335 Deane J, when sitting as a Judge of thigtGow when entertaining an appeal from

the Administrative Appeals Tribunal, similarly olpsed:

There are many reasons for the desirability of isbeiscy in the making of decisions affecting
rights, opportunities and obligations under the .l@&aramount among them is the fact that
inconsistency in the treatment of those amenabléhéolaw involves an element of injustice.
Particularly where there is competition or correitit between rights, advantages, obligations and
disadvantages, equality of treatment under theisaan ingredient of modern concepts of justice
and the rule of law. It is important that those vdomstitute the Tribunal should, in their searah fo
the correct or preferable decision in the particakse, be entitled to pay regard both to decisions
of the Tribunal in other matters and to policiesiriated and developed by those entrusted with
the primary administration of the relevant law.

On the other hand, while consistency may propeglgden as an ingredient of justice, it does not
constitute a hallmark of it. As Smithers J pointed in Gungor and Minister for Immigration and
Ethnic Affairs[Unreported (Administrative Appeals Tribunal,"3®ay 1980)] consistency must
ultimately be related to policy and is safely sauigi reference to policy only when the policy is
appropriate and acceptable. Decision makers magohbsistently wrong and consistently unjust.
The Tribunal is not bound by either its own prewaiecisions or by the content of government
policy. There have been and will be cases in wkhehTribunal concludes that it should refuse to
follow a previous decision of the Tribunal or rdjec disregard the dictates of a relevant policy of
the government. The existence of such cases senezsphasize the fact that each applicant to the
Tribunal is entitled to have his or her applicatfon review decided on its own particular merits.
The desire for consistency should not be permittecsubmerge the ideal of justice in the
individual case.

“Consistencyis thus not an end in itself — a like result feed upon the basis of
factually diverse materials may be the hallmarkniistice and not justice. The task of the
administrator is to resolve a case upon the médepiesently available and in accordance

with law.

The difficulty confronting the present First Apait is that no error is discernible in
either the conclusion in fact reached by the Triddwr the Federal Magistrate. The reasons
for decision of the Tribunal disclose that it wasliaware of the contrary outcome of the
sister's application and it went on to explain thesis upon which it reached that contrary
result. As pointed out by the Federal Magistrate, task of the Tribunal was to resolve the
case before it and it was not bound by a decisfom differently constituted Tribunal based
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upon different factual material. SeBZHKA v Minister for Immigration and Citizenship
[2008] FCAFC 138 at [18], 171 FCR 1 at 8 per Gray J

There is no ithconsistencyor “inelegance of the kind envisaged by Brennan J, nor

is there any error.

A broadly expressed contention that the preseriiufial did not Sufficiently dedl
with a claim has been understood as meaning tlatfattual conclusion reached was a
conclusion open to the Tribunal upon the matepatsented but that the course whereby that
conclusion has been reached has not been exposehnStrued, the contention is that the
Tribunal has failed to comply with the obligationgposed by s 430(1) of tHdigration Act
1958(Cth) which provides as follows:

Where the Tribunal makes its decision on a revibe, Tribunal must prepare a written statement
that:

(a) sets out the decision of the Tribunal on theéere; and

(b) sets out the reasons for the decision; and

(c) sets out the findings on any material questafrfact; and

(d) refers to the evidence or any other materialvbith the findings of fact were based.

The requirements imposed by s 430(1) (and in pdatics 430(1)(c)) were considered
by the High Court ifMinister for Immigration and Multicultural Affairg Yusuf2001] HCA
30, 206 CLR 323. In rejecting a contention thaB8 #equires the Tribunal to make findings
on any and every matter of fact objectively matdéoahe decisiohbeing reached, McHugh,
Gummow and Hayne JJ concluded:

[68] Section 430 does not expressly impose suchhdigation. In its terms, it requires no more
than that the Tribunaet outthe findings which itlid make. Neither expressly nor impliedly does
this section require the Tribunal teake and then set out, some findings additional te¢hwhich

it actually made. InSingh significance was attached to the use of the wwndterial” in

s 430(1)(c). It was said ((2000) 98 FCR 469 at #871-[48]) that “material” in the expression
“Material questions of fact” must mean “objectivehaterial”. Even if that were right, it would by
no means follow that the Tribunal was bound toosetfindings that it did not make. But it is not
right to read “material” as providing an objectiw external standard of materiality. A
requirement to set out findings and reasons focupes the subjective thought processes of the
decision-maker. All that s 430(1)(c) obliges thabtinal to do is set out its findings on those
guestions of fact whiclit considered to be material to the decision whitcimade and to the
reasons it had for reaching that decision.

[69] It is not necessary to read s 430 as implyngobligation tanakefindings in order for it to

have sensible work to do. Understanding s 430 #giog the Tribunal to set out what were its
findings on the questions of fact it consideredariat gives the section important work to do in
connection with judicial review of decisions of tieibunal. It ensures that a person who is
dissatisfied with the result at which the Tributas arrived can identify with certainty what
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reasons the Tribunal had for reaching its conclusiod what facts it considered material to that
conclusion. Similarly, a court which is asked to/iesv the decision is able to identify the
Tribunal’s reasons and the findings it made in Ingag that conclusion. The provision entitles a
court to infer that any matter not mentioned in hd30 statement was not considered by the
Tribunal to be material. This may reveal some b#sigudicial review by the Federal Court under
Pt 8 of the Act, or by this Court in proceedingsught under s 75(v) of the Constitution. For
example, it may reveal that the Tribunal made semer of law of the kind mentioned in s
476(1)(e) of the Act, such as incorrectly applyihg law to the facts found by the Tribunal. It may
reveal jurisdictional error. The Tribunal's idemtdtion of what it considered to be the material
guestions of fact may demonstrate that it took atcount some irrelevant consideration or did not
take into account some relevant consideration. (E&msis in original)

The same construction was given to s 430 by the @teef Justice: [2001] HCA 30 at [10],
206 CLR 323 at 331 to 332. Whatever uncertainty rhaye prevailed prior torusuf,
notwithstanding the unambiguous terms of s 430ethew remains no uncertainty as to the
proper construction of s 430 or the requirementposed: €g.SZJOC v Minister for
Immigration and Citizenshif2008] FCA 1342 at [20] per Graham3ZKMS v Minister for
Immigration and Citizenshif2008] FCA 499 at [52] per Lander J.

In the present proceeding, the Tribunal set fomtlits reasons those findings of fact
material to its decision. Even in the more confimeatext of findings relevant to the First
Appellant’'s submissions as to the perceived disorep in the outcome of her own
application as opposed to that of her sister, thbuhal made findings of facts as to the
differences between the two applications.

The difficulty confronted by the First Appellanttise simple fact that the Tribunal did
make findings of fact relevant to the claims bemdlyanced. Contrary to the contention of the
First Appellant, the Tribunal did consider the olaibeing advanced before it. No breach of
S 430 can be discerned.

Finally, if the ‘Particulars’ provided are intended to convey a contention that
Tribunal failed to consider a particular claim, reynthe claim as to aféar as a result of my
sister’'s adverse experien¢geghat was a claim not advanced before the Tribuioa
resolution. That was the conclusion of the Fed®tagistrate. No error is discernible in that
conclusion. No error is exposed by the Tribundlrfgito resolve a submission not advanced
before it:NABE v Minister for Immigration and Multiculturahd Indigenous Affairs (No 2)
[2004] FCAFC 263, 144 FCR 1. Black CJ, French aeliv8y JJ there made the following

observations:
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[58] The review process is inquisitorial rathernhadversarial. The Tribunal is required to deal
with the case raised by the material or evidenderbet ... There is authority for the proposition
that the Tribunal is not to limit its determinatido the ‘case’ articulated by an applicant if
evidence and material which it accepts raise a nasarticulated —Paramananthan v Minister
for Immigration and Multicultural Affairs(1998) 94 FCR 28 at 63 (Merkel J); approved in
Sellamuthu v Minister for Immigration and Multicudal Affairs (1999) 90 FCR 287 at 293 — 294
(Wilcox and Madgwick JJ). By way of example, if &im of apprehended persecution is based
upon membership of a particular social group thburral may be required in its review function
to consider a group definition open on the factsimt expressly advanced by the applicant —
Minister for Immigration and Multicultural Affairg Sarrazola (No 2j2001) 107 FCR 184 at 196
per Merkel J, Heerey and Sundberg JJ agreeingslbben suggested that the unarticulated claim
must be raised ‘squarely’ on the material availabléhe Tribunal before it has a statutory duty to
consider it —SDAQ v Minister for Immigration and Multiculturahd Indigenous Affair§2003)
199 ALR 265 at 273 [19] per Cooper J. The use efdhdverb ‘squarely’ does not convey any
precise standard but it indicates that a claim exqressly advanced will attract the review
obligation of the Tribunal when it is apparent be face of the material before the Tribunal. Such
a claim will not depend for its exposure on corsike or creative activity by the Tribunal.

[59] There is some authority which might be takesuiggest that the Tribunal is never required to
consider a claim not expressly raised before it. ...

[60] In SGBB v Minister for Immigration and Multiculturahd Indigenous Affair§2003) 199
ALR 364 at 368 [17], Selway J referred to the obaton by Kirby J inDranichnikov, at 405, that
‘[tlhe function of the Tribunal, as of the delegaie to respond to the case that the applicant
advances’. He also referred to the observation by Doussa J inSCAL v Minister for
Immigration & Multicultural & Indigenougffairs [2003] FCA 548 that ‘[n]either the delegater

the Tribunal is obliged to consider claims thatéamot been made’ (at [16]). Selway J however
went on to observe IBGBB(at [17]):

But this does not mean the application is to batéme as an exercise in 19th Century
pleading.

His Honour noted that the Full CourtDranichnikov v Minister for Immigration & Multicultral
Affairs [2000] FCA 1801 at [49] had said:

The Tribunal must, of course, deal with the casgerhby the material and evidence
before it. An asylum claimant does not have to fiek correct Convention “label”

to describe his or her plight, but the Tribunal ceaty deal with the claims actually

made.

His Honour, in our view, correctly stated the piesitwhen he said (at [18]):

The question, ultimately, is whether the case gutle appellant before the tribunal
has sufficiently raised the relevant issue thattibeinal should have dealt with it.

This does not mean that the Tribunal is only regflito deal with claims expressly
articulated by the applicant. It is not obliged deal with claims which are not
articulated and which do not clearly arise from titerials before it.

[61] ... We are of the view that the observationsNdgrkel J in Paramananthanby the Full
Courts inSellamuthuand Sarrazola (No 2)and by Cooper J i$8DAQ are consistent with the
proposition that the Tribunal is not required tmsider a case that is not expressly made or does
not arise clearly on the materials before it. Thiddnal's obligation is not limited to procedural
fairness in responding to expressly articulatedmdabut, as is apparent fro@ranichnikoy
extends to reviewing the delegate’s decision orbtsss of all the materials before it.

[62] Whatever the scope of the Tribunal's obligaidt is not required to consider criteria for an
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application never made. ...

In MZXLB v Minister for Immigration and CitizensHp007] FCA 1588 at [14], Finkelstein J
referred toNABE and observed tha(tjhereis no precise standard for determining when an
issue is ‘raised squarely’, but it is clear thebunal is obliged to consider any claim that is
apparent on the face of the material befofe 8ee alsoSZEIV v Minister for Immigration
and Multicultural and Indigenous Affaif2006] FCA 1798 at [30] to [31] and [56] to [57]
per Bennett JSZGBI v Minister for Immigration and Citizensh008] FCA 599 Kasupene

v Minister for Immigration and Citizenshif2008] FCA 1609. That which is not to be
permitted is for a claimant taéformulate his claims on aex post factdbasis: SZLWI v
Minister for Immigration and Citizenshij2008] FCA 1330 at [23], 171 FCR 134 at 140 per

Gilmour J.

Cases may thus be envisaged where an unreprespattd before the Refugee
Review Tribunal does not advance a submission ocargament which is readily apparent
upon the materials before it. In such cases perhapargument may emerge which could

later be advanced before a Federal Magistratesith is not the present case.

The rejection of this argument is also sufficieatdispose of the first purported
Ground of Appealas explained during the hearing of the appeais lalso sufficient to
dispose of the application as made during the eoafghe hearing for further time within
which to adduce evidence as to the Tribunal’s failw inquire into herféar as a result of
my sister’'s experiencédt was for the First Appellant to advance suthiros as she wished
to have resolved by the Tribunal. The claim as moade was not a claim made before the
Tribunal and it did not ¢learly emergéfrom such materials as were before the Tribuhal.
was no part of the task entrusted to the Tribumahéke out the First Appellant’s claim for
her. Since no error emerges from the manner in twhhie claims were resolved by the
Tribunal, it would be of no utility to allow the #st Appellant a further opportunity in which

to adduce evidence of inquiries not made by theuhal in resolving a claim not advanced.

The application, in effect, to adjourn the hearfighe appeal to allow for this further

opportunity to adduce further evidence is thusatey
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BREACH OF PROCEDURES

In its terms the third purporte@round of Appeatioes not identify thepgrocedures
said to have beerbfeached; nor does it identify whether it was the Triburtalthe Federal

Magistrates Court which was bound to — but faited tomply with thosegrocedure’

Again, however, it would appear that this fi@oundis an attempt to maintain that
the Federal Magistrate erred in rejecting an argunmesed before that Court as to a breach
of s 424A of theMigration Act1958 (Cth). Before the Federal Magistrate it was codéeh
that there had been a breach of s 424A(1)(a) grisut of the failure to provide ... in

writing particulars of the country information.”.

The conclusion of the Federal Magistrate was esgetas follows:

[17] ... It suffices to say the country information specifically excluded from the provisions of
s.424A(1) and (2) by the provisions of sub-s.424fgBand is further excluded in this particular
case by the provisions of s.424A(2)(A). In thesewnstances | am unable to provide the first
named applicant with the relief which she seeks.

No error can be discerned in this conclusion.

CONCLUSIONS

The case sought to be advanced before the RefugeeviRTribunal failed essentially
because the Tribunal disbelieved the First Appellém its “Findings and Reasohghe

Tribunal stated:

[60] In the present case, as | put to the appligathe course of the hearing before me, | consider
that there are good reasons for concluding thatishet telling the truth about her Christian
activities and her activities on behalf of the Babr Untouchables or the problems she claims to
have experienced as a result of these activities.

The Tribunal thereafter set forth a number of ins&s as to the difficulties it had with the

case being advanced. The Tribunal concluded in part

[68] | am afraid that for the reasons given abode Inot accept that the applicant was engaged in
the activities in which she claims to have beeraged, either in India or in the United Kingdom.

Those findings were findings entrusted to the Tmddio make and were findings open to it.
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No error in the decision of the Tribunal was diseet by the Federal Magistrate. And
no error has been identified in this Court — beeither on the part of the Tribunal or

appellable error on the part of the Federal Magjstr

The Appealshould be dismissed with costs.

ORDERS

The Orders of the Court are:

1. TheNotice of Appeaas filed on 31 December 2008 is dismissed.

2. The First Appellant is to pay the costs of the tHRespondent either as agreed or as

taxed.

| certify that the preceding forty-
seven (47) numbered paragraphs are
a true copy of the Reasons for
Judgment herein of the Honourable
Justice Flick.
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Dated: 12 March 2009

The Appellant: The Appellant appeared in person
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