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Lord Justice Richards:

1. The court has before it an application for pernoissio appeal against a
decision of the Asylum and Immigration Tribunal etatl1l April 2008. The
applicant sought asylum in the United Kingdom irpteenber 1999. His
application was refused but his appeal was allowwed)ctober 2007, by
Immigration Judge Markham David. Reconsideratioaswhen ordered,

however, on the application of the Secretary ofeSta

2. At the first-stage reconsideration it was found the first immigration judge
had erred in his assessment of risk on return laadthe case should proceed
to a second stage of reconsideration, though onbtéms of the first
immigration judge’s findings of fact. At the secbatage no new evidence
was called. The panel, presided over by Immignatidudge
Vaudin d’Imecourt, found against the applicant be issue of risk on return

and dismissed his appeal. That is the decisionutaer challenge.

3. To summarise briefly, the first immigration judgeuhd that the applicant
was ill-treated by the security forces in SoutheasiTurkey, where he came
from, between 1994 and 1997. The applicant thénhis home area and
relocated in Istanbul, where he experienced ndhéurjproblems between
1997 and 1999. It was then found that some tim&989 his home was
searched in his absence by security forces, asudt g information given by
a PKK activist who had been arrested earlier tkeaty The police went to the
applicant’'s home on suspicion that he was involvedPKK activities.
However, the Immigration Judge rejected the apptisaclaim that the police

had produced an arrest warrant against him.



4. The panel, on reconsideration, proceeded on thes lohghose findings of

fact. In a lengthy decision it referred to releivaauntry information and to

the Country Guidance cases_of 1A & Ors (Risk-Gurtkd-Separatisf003]

UKIAT 00034 and_IK (Returnees-Records-IFf9004] UKIAT 00312. It

found that the applicant would not be at risk atairport because any checks
on the relevant system, the GBTS, and other infaonmaavailable at the
airport would not show him to be of any interestleé authorities in Turkey.
Each detention in the past had resulted in relegig@out charge. The
enquiries in Istanbul in 1999 had not been folloegdhe issue of an arrest
warrant, and there was no evidence that the atite®had shown any interest
in him since his departure and there was nothingeshis departure to bring

him to the adverse attention of the authorities.

5. As to the position within the country, the panelirid that if he registered
with a local mukhtar in Istanbul or elsewhere, ¢hetas no evidence that he
would be reported to the authorities and, evereifMere, after this length of
time and given his age -- he was now 52 -- it watsreasonably likely that he
would be at risk of persecution. His problemshe past had been very much
localised. If the authorities had any serious eons about him they would
have issued an arrest warrant against him, bué $irsecdeparture there was no
evidence they had shown any form of interest in. hifnhe feared returning
to Istanbul, there was no evidence that he couldeiocate in one or other of
the large cities of Turkey such as Ankara or elssa@h He had four
daughters living in different places in Turkey. Héht wish to relocate near

one of them. In all the circumstances it would betunreasonable to expect



the applicant, who had lived most of his life inrRey, where he was fluent in

the language and had close relatives still livingelocate in such an area.

. The challenge to that decision has been put forwardhis court by
Mr O’Callaghan, who has provided both a writtenlst@n argument and a
written statement for the purposes of this renewedring. He has been
commendably focused in his presentation of the oealéy but | think that in
order to put some of his submissions in contexilllalso have to refer back

to the written submissions.

. The first point that Mr O’Callaghan has taken isisgue under Article 8. It
relates to grounds 3 and 4 of the Grounds of Appkalrises in this way. At

the first stage of reconsideration the Tribunalestan its reasons:

“The Immigration Judge made no finding at all on
Article 8, having allowed the appeal on asylum
grounds and under Article 3. The appellant’s
previous solicitors, Vahib & Co did not, however,
include any grounds invoking Article 8 in their
notice of appeal. The grounds of appeal may be
varied with leave wunder Rule 14 of the
Procedure Rules, but Rule 14 does not apply to the
reconsideration of an appeal. Article 8 will
therefore not be an issue at the ‘second stage.”

. At the second stage the Tribunal observed thatag Wmited to the issues
mentioned in the pink form of the first-stage resideration: that is to say,
the setting-out of the tribunal’s first-stage re@ng; and the tribunal went on

to say in relation to what happened at the sectagkedearing:

“Given the reasons mentioned in the pink form at
the first stage of the reconsideration hearing, and
the limits placed on us at the second stage of this
reconsideration hearing, Mr Nelson-lye, for the



appellant, decided to call no new evidence and
instead to make submissions on the facts and the
law.”

Mr Nelson-lye was the solicitor-advocate appeadnthat time for the present

applicant.

9. So what happened was that the tribunal kept withenbounds of what had
been ordered at the first stage, and that meartt ithdid not consider
Article 8. The way in which the case was put ia Written material settled
by Mr O’Callaghan was that the Tribunal erred a tinst stage in ordering
that Article 8 could not be reconsidered and initald erred at the second
stage by fettering itself, in that it was not bounydthe order made at the first
stage if a clear and obvious issue existed. Heerned to

AH (Sudan) v SSHI2006] UKAIT 00038.

10.What is said is that there was here a plain andookypoint under Article 8.
The scope of the potential argument under Article Said to have related to
family life. The applicant and his wife have a fgnwith a son, daughter-in-
law and grandchildren in this country. | will corback to how the son and
his family come to be here. There was evidencdhef parents having
suffered from depression in 2000. It is said tthere is no evidence to
support to this, that the position on that is noarnged. It is also said that
they are showing signs of dementia. Again, therea supporting evidence.
With regard to proportionality it is submitted tlwansideration would have to
be given to the possibility of an application tangen with the son, who is
himself a refugee, under the policy on family remmiunder which the

Secretary of State may exceptionally allow othemipers of the family, such



11.

12.

as elderly parents, to come to this country if ¢hare compelling
compassionate circumstances. It is said that #laydof eight years in
considering the applicant’s asylum claim and thinfahealth of him and his
wife may place them in that position. As regards possible relevance of

delay, reference is made to the decision of the sdowof Lords in

EB (Kosovo) v SSHIJ2008] UKHL 41.

The reaction of Longmore LJ to those grounds, wtmmsidering the matter
on the papers, was that this was a new point. “Bpplicant's

legal representative before the Tribunal could haniated out to the Tribunal
that the applicant was entitled to rely on Arti@af he thought there was
anything in the matter. “As it is”, said Longmokd, “the applicant has
family members in Turkey so there is nothing in goént. It is also too late
to rely on delay for the first time.” Part of thibmission made by
O’Callaghan is that the Article 8 point is not amgoint, but the main way in
which he puts the case is that there was suffidiefidtre the Tribunal at the
second-stage reconsideration that it ought to lalesved the matter to be
ventilated at that stage, and it fettered itseltbwgfining itself to the terms of

the first-stage direction.

As to the fact that it is not a new point, Mr O’'@aghan refers to the original
Grounds of Appeal from the Secretary of State’ssiea, in which it is true
there is a reference to Article 8. It was allegedbare terms that the
applicant’s removal would be in breach of his Adi8 right to private life.
There was not, | would note, any mention of fanhfly. Although there was

that bare reference to Article 8 in the Groundé&ppeal, it seems to me clear



that the matter was not canvassed before tharrsigration judge, and | do
not understand Mr O’Callaghan to take issue witlt thiew. When

describing the applicant’s case, the first immigmatjudge refers to an
alleged breach of the ECHR with “particular refexeno Article 3 thereof”:

see paragraph 5 of his decision. He makes ncergferthere to Article 8. In
his conclusions he makes no suggestion that hertmeseed to deal with an
issue that has been raised under Article 8 becafighe findings he has

already reached under Article 3.

13.There is absolutely nothing to show that the pewas pursued before the
Immigration Judge at all. It is true that thereafh the replies submitted on
the applicant’'s behalf to the order for reconsitdera Article 8 arguments
were raised as providing an alternative groundaftowing the appeal from
the Secretary of State’s decision in the eventtti@first immigration judge’s
findings were not upheld. That seems to me th& fwoint at which any
detailed case -- and even then it was not veryilddta under Article 8 was
advanced. The fact that it was advanced at that paplains why the issue
was addressed at the first-stage reconsideratidhiesmbehind what is said in
the decision of the Tribunal at the first stagenfravhich | have already

guoted.

14.Whilst the reasons given at the first-stage reamration for not allowing
Article 8 to be pursued may not be altogether fatisry, it seems to me that
the Tribunal was right in the result it reachedd #imat if there was any error
of reasoning it was not material. There was ndifjagtion for allowing the

applicant to run an Article 8 point on reconsideratwhich had not been run



15.

before the first immigration judge, even assumhmag it could be said to have
been engaged by the bare reference to the Articigh8to private life in the

original Grounds of Appeal from the Secretary cit8t decision. It might

have been different indeed, as | think Mr O’Callagtwould contend, if the
Article 8 point was an obvious one on which thel&jppt had a real prospect
of success and one could bring in the approach

Robinson v SSHI)1997] Imm Ar 568, but | have to say that like lgpnore

LJ | regard the point as a very weak one and bhadyt do not regard it as an
obvious one. The fact that the applicant’s son fanaly are in this country

IS not a very strong feature in itself. The Triaupointed to the presence of
several of the applicant’s daughters in Turkeygestjng that he might wish
to relocate near one of them. What is said adwitriedical condition of the
applicant and his wife is unsupported by evidencd gets nowhere near
making out a case under Article 8, whether byfitseln conjunction with the

other factors relied on. | stress that the denisaiken by the Tribunal has to
be assessed by reference to the material that @faselthe Tribunal, and on
that there was very little evidence indeed conceyithe health and situation

of the applicant and his wife.

| therefore consider that there was no error iatr@h to the scope of the
reconsideration ordered at the first stage. Acdogpht least for the sake of
argument, that it was still open to the Tribunalklreg second stage to allow
points to be raised even though not within the saufthe order made at first
stage, | see no arguable error of law in the Trabgmoceeding as it did at the
second stage. The Article 8 issue was not raigetidr on the applicant’s

behalf at the second stage. There is nothing da ghere was an attempt to



16.

go behind the order made at the first stage amadhéreasons | have already
given in saying that the decision at the first stags lawful, | do not regard
this as a point that the Tribunal should have takentself, assuming that it
was free to do so. It seems to me that there wasrguable error of law in
the Tribunal proceeding as it did on the basishef arder made at the first
stage, which excluded consideration of the Art&lesue. Accordingly, | am
satisfied that grounds 3 and 4 relating to the cdeti8 issue have no real

prospect of success.

| turn to the second main point advanced by Mr @dgdan in his oral
submissions, which is ground 2 of the Grounds gbeg. It is submitted that
the Tribunal fell into error by failing to considdre implications of the fact
that the applicant’'s son, whom | have already nometl briefly, had been
successful in an appeal to the Tribunal in 2003 lzamil himself been granted
refugee status. The son accompanied his parentetnited Kingdom in
1999 when he was aged 21. The Tribunal oughtve baen concerned, it is
submitted, that because the son had establishecllafownded fear of
persecution, the parents might be at risk of pets&at consequent upon their

relationship with him. In SD (Turkey) v SSHR007] EWCA Civ 1514, it

was held that the Tribunal had erred in law inifigilto make factual findings
as to whether there would be records concerninglffamembers which
would prove of interest to the Turkish authoritigsen they asked questions
at the airport on return. Here too Longmore LXgifusing permission on the
papers, pointed out that this was a new point niadé&esh counsel. The
applicant’s legal representative before the Trilbaindinot seek to rely on the

son’s success in being able to stay in the Unitedy#om. Mr O’Callaghan



17.

18.

accepts that that was so. His response to Longindseobservations is to
submit that the Tribunal should have taken thisypoi its own motion in
accordance with Robins@rinciples. It was, he says, an obvious pointha
sense explained in that case, since the son teaveller with the applicant
and had been successful in his own asylum claird, samce the claims of
father and son both relate to Turkey, the Tribunaght to have been aware of
the potential impact upon the parents of the famdlationship with the

refugee son and ought to have endeavoured to tihchore.

For my part, | am unable to accept that submissibhe information before

the Tribunal concerning the son was very limitedeied. It was known that
he had come across to this country with his pareftere was an answer by
the applicant to a question in his original intewiin 2001 when he was
asked whether any member of his family had even lageested, charged with

an offence or detained. He said:

“My son...was involved in politics. | do not know
the details as he became involved after he had left
our home. He is now an asylum seeker in the
United Kingdom.”

In a further interview in 2005 he said that his sad got married to a British
girl but that he had got his citizenship throughla®. It is clear that by that
stage he held a British passport, and the SecrefaBjate’s refusal letter to
which Longmore LJ referred contains a passage sigpwiat the son was
given leave to remain and had a British passpbinat, as it seems to me, was
the limit of the information about the son. Theras no evidence before the

Tribunal as to what the son’s activities in Turkeight have been. There was



no evidence as to what records might exist in toantry in relation to the
son. There was nothing to show how the positiotihefson might in practice
impact upon the parents. It seems to me that thguexs nature of the
information that was available about the son wats sufficient to raise an
obvious point that the Tribunal ought to have padsof its own motion. If
the point was to be raised at all, it should hagerbraised expressly on the
appellant’'s behalf and plainly it should have beepported by additional
evidence. No new evidence was put in. The Tribwes entitled to deal
with the matter upon the basis on which the case avgued before it. | do
not think that it could be said to have erred w la failing to address this

point for itself.

19. There remains Ground 1 of the Grounds of Appeat.OMCallaghan does not
pursue that orally, acknowledging that if he faiedthe other grounds it was
not likely to provide a basis by itself on which leeuld expect to get
permission to appeal. | regard that as an entnedyistic and very sensible
course. | do not propose to set out the detaieuground 1; suffice it to say
that | have considered the matters that are raseldl am satisfied that they

establish no arguable error or law.

20. For all those reasons the renewed applicatiorfised.

Order: Application refused



