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applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of CHIRRC), arrived in Australia [in] November
2007 and applied to the Department of Immigratiod €itizenship for a Protection (Class
XA) visa [in] December 2008. The delegate deciaerkfuse to grant the visa [in] March
2009 and notified the applicant of the decision laisdreview rights by letter [on the same
date].

The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] April@®for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fillatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Application for Protection Visa

The following information is contained in the Apgant’s Application for Protection Visa.
The applicant arrived in Australia [in] Novembel0OZ0 The applicant entered Australia on a
Student Guardian visa. He left China legally aad ho trouble obtaining travel documents.
He states he was born [in] 1967 in Fuging City @hille speaks Chinese and English. He
has had ten years education. He states his oeonpat-armer and Church Assistant.

A summary of the Statement attached to his apphicas as follows:

The applicant came to Australia to care for hisgiteer. He picked up his luggage to return
to China when he learned from his parents on tlephene that his wife had been arrested
and detained at Fuqgin detention centre. The agquiiwas informed by his parents that his
wife had attempted to reveal the corruption prevahathin the Fugqin religious authority.
Due to this, she has been detained and the casrugliegation has been swept aside.

In China, the applicant was an assistant in [Laecafi] church, which his family has
attended for over ten years. His parents and avéedevoted Christians. In April 2008,
church members agreed to renovate the derelicedethbuilding. The applicant’s wife
attempted to ascertain the donations crediteda@hiirch on a number of occasions, without
success. She tried to appeal to higher authomntiesder to obtain the requested data, but
was warned by the Fugin religious authority noddoso, otherwise she would be punished.
When the deputy premiere of China visited FugirRbriNovember 2008, she tried to give
him a petition that was issued by her church, bag wnsuccessful. She was taken away by
security guards and police, along with other pretss

[In] November 2008 after the deputy premier lefgi the applicant’s wife was taken away
by the Fuqin Public Security Bureau and was chavg#dillegally congregating and
disturbing public order and was subsequently dethirThe applicant has contacted the
media to help high light his wife’s case.

The applicant provided the following documents:-

. A photocopy of a document entitled “Fujian Provikaeying Public Security
Bureau Detention”;

. Information from Wikipedia on Vice Premier of thedple’s Republic of
China Li Kegiang;
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. Print out from website calledww.ntdtv.com

. Photographs of a group of people including theiappt under a sign
indicating [church name deleted in accordance w#i31(2) of the Migration
Act as it may identify the applicant] and furthérgpographs of applicant in
what appears to be church hall;

. Various general Pamphlets from [church name delstd@1(2)] these
pamphlets give date and times of services and geméormation;

. A letter from [name deleted: s431(2)] stating ttat applicant has been
meeting at the Church;

. A Statement signed by several people stating teagpplicant attended our
church every Sunday:

[In] March 2009 the applicant was interviewed bg epartment.

The Tribunal [in] April 2009 wrote to the applicaatknowledging his application and
inviting the applicant to send further information.

[In] April 2009 the Tribunal sent an Invitation &ppear before the Tribunal to give
evidence. The Tribunal also asked the applicasetm any further information he wanted
the Tribunal to consider.

No further information was provided by the applican

Theapplicant appeared before the Tribunal [in] May2@® give evidence and present
arguments. The Tribunal hearing was conducted thighassistance of an interpreter in the
Mandarin and English languages.

A summary of the oral evidenceis as follows:

The Tribunal went through the introductions andlaxy@d the process to the applicant. The
applicant stated his name and date of birth forélserd. The applicant indicated he had no
witnesses. The applicant indicated he had no preblunderstanding the interpreter and no
objection to using this particular interpreter. eTfribunal asked the applicant if he
recognised his application for protection and tifermation provided in it. The applicant
examined the document in the Department file adécated that it was his signature and his
document. The applicant stated that a friend ®f&hithe church had assisted him to fill out
the application. The Tribunal asked if the applidaad English skills. The applicant stated
he did not. The Tribunal then showed the applitestpplication where he had indicated he
had some English skills. The applicant stated lteadnly had a little knowledge.

The Tribunal asked the applicant if he was satisfieat the Application contained his Claims
for Protection. The applicant replied that they still his claims. The Tribunal asked if
there was anything left out or any other claimsapplicant would like to put to the Tribunal.
The applicant replied that there were no othentdai
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The Tribunal asked the applicant to go through Wwayannot return to China. The applicant
stated that he cannot return to China as his wiill in a Detention Centre. He stated that
he dared not return until the issue is sorted out.

The Tribunal asked how long his wife had been iteDgon. The applicant replied she had
been there ever since [date deleted: s431(2)] Nbee2008. The Tribunal asked if the
applicant had any contact with his wife. The agtit replied that he did not. The Tribunal
asked the applicant to explain why his wife wadetention. The applicant stated that it was
related to corruption, he stated the Chinese palicested her. He stated they accused her of
an illegal gathering. The Tribunal asked the ajapit to explain the illegal gathering. The
applicant stated that before his wife was arre€ieidiese Communist party officials came to
their region. The applicant stated that those [ge@pho had grievances and complaints want
to have their grievances heard by the officialshisowife and other church goers went to
complain. He sates that his wife was arrestedNimoNyember 2008 and the real reason is
because it is a corruption case. The applicatgdthat they just used the name of causing
trouble and causing social unrest and illegal gatbeo arrest his wife.

The applicant states that he cannot contact his anfl all his information is from his
parents. He states that all the details of hisadhbad been sent in. He stated that all this
information was saved in the records of the Chil@seocracy Party.

The Tribunal then went through the documents withapplicant. The Tribunal indicated it
was concerned about the legitimacy of the Deterdimsument. The Tribunal asked the
applicant how the print out about the Vice PremieChina related to the applicant. The
applicant replied that it was all genuine. ThebUirial then re-phrased the question and asked
why the print out of general information about tiee Premier was important to the
applicant’s claims.

The applicant replied that it was very importamhe Tribunal asked the applicant to explain
how it was important. The applicant replied thatwas also a Christian petitioner and was
arrested under the name of illegal gathering.

The Tribunal then showed the applicant the docurhertad supplied to the Department
which was a print out from the internet. The aggolit spent some time inspecting and
reading the documents. The applicant then rephiatthey were from the internet. The
Tribunal asked the applicant to explain how thégtesl to his claims. The applicant did not
give a coherent response. The Tribunal then replrthe question and asked the applicant
to explain to the Tribunal how these documents waportant to his claim. The applicant
replied that he did not know if they were importannot.

The applicant then stated that he thought becaaipaticipated in a Christian Church and he
was a member of a Christian Church he was at tkstated that because previously people
were arrested under the name of an illegal gatherithe Tribunal asked how this related to
the applicant. The applicant replied that he waulffer the same fate as he also was a
Christian petitioner.

The Tribunal asked when the applicant was a Chrigietitioner. The applicant stated that
he became a Christian petitioner in 1997. Theundb asked the applicant what he was
petitioning about. The applicant stated that lterdit have a big role in the Christian Church
he just helped out in small issues. The applistated that he helped out for example at
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Sunday gatherings. He stated that when the gr@stother areas would come he would
make some arrangements.

The Tribunal asked what sort of arrangements. afgpticant replied he did not arrange the
priest to come to the area that was done by anatkerber of the Church.

The Tribunal asked where were the gatherings hehe applicant replied in the Chinese
Christian Church. The Tribunal asked if the Chusas open to everyone. The applicant
replied yes. The Tribunal asked if it was an ugdaund Church. The applicant replied he
was not sure if it was underground or not. Thdiaegpt stated that he did not know if the
underground Church was busted by the governmemtro€hurch, however he stated that
this time his wife was arrested because she cormgaabout corruption and it is related to a
corruption case.

The Tribunal asked what, is the corruption caskee dpplicant replied; why, do you want to
ask, corruption is corruption. The Tribunal askaeel applicant to explain the corruption case
as it was trying to assess the applicant’s claims.

The applicant stated that previously he did navkibut they needed to do up the church so
they needed money from the religious bureau. Hiedthe did not go back in the end of
2008. He stated that because of his passportéeded to go back at the end of December
2008 however he had a conversation with his pa@rdghey told him his wife was in
detention.

The Tribunal asked if the applicant had bookeddtigrn tickets. The applicant said that, he
had not done that as it was 20 days between hessngsues and when he wanted to return
and he did not want to book so early.

The Tribunal asked when it was decided that theyled money to do up the Church. The
applicant stated that it was not his decision.sté¢ed, he heard the church was prepared to
do up the Church in August and he was told by his and other church goers that they went
to the religious bureau to ask for money.

The Tribunal asked the applicant what denominat®ibelonged to. The applicant replied
that he was a Christian who was baptised. Theunebre-phrased the question and asked
what branch of Christianity he belonged to. Thibdmal pointed out that earlier he had said
he was not sure if he was underground or not amdsistatement which he supplied with his
Application for Protection he referred to Chrissaand Roman Catholics needing protection.
The applicant indicated he was not sure.

The Tribunal asked the applicant to describe hatlvegangs were conducted. The applicant
replied that in China they were conducted on Thaysdght and Sunday morning. The
applicant referred to prayers and singing. Thdiegm then stated that his wife put in a
petition and he was in danger.

The Tribunal asked the applicant why he thoughtvag in danger. The applicant stated that
when he planned to return his parents asked hintorgd back. The applicant referred to
other people being arrested. The Tribunal askedtiwy were arrested. The applicant
stated because they want to petition the authsritiehe applicant indicated that they were
high profile people. The Tribunal asked if the laggmt was high profile.
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The applicant replied that he was not high profike;stated he was not famous however they
had his record. The Tribunal asked the applicaeixplain how his petitioning since 1997
put him in danger. He stated that because hiscbhuas a big one, those who patrticipate
have a record. The applicant stated that his wis arrested because she was in their
records and several people arrested were alseinrdtords. The applicant stated that he
was on their records and he has been since 1997.

The Tribunal asked the applicant when he was bagtidhe applicant stated that he was
baptised in 1997. The applicant stated that heb@as into a Christian family that his
parents and grandparents were Christian. The falbasked why the applicant was not
baptised until 1997. The applicant replied becdefere that he had not reached a level
where he could be baptised. The Tribunal statatigenerally in Christian families babies
are baptised. The applicant replied that thisistime case in China.

The Tribunal asked the applicant if he participateckeligious ceremonies prior to 1997. The
applicant replied that he did participate on Thaysdnd Sundays. The Tribunal asked how
he participated. The applicant replied that theyl pray and sing and sometimes the priest
would preach. The Tribunal asked how his partigpawas different prior to 1997. The
applicant stated that prior to 1997 he did notigtlang for the Church and after that he just
did small deeds.

The Tribunal asked what small deeds. The appliepited that when the priest came from
other areas he would put the chairs out.

The Tribunal then asked the applicant to descniiyeriguals in the church. The applicant
replied we would have Christmas and Chinese New ¥elabrations and during that time
we had special events.

The Tribunal asked what the special events wete applicant replied that they had a drama
play and people would sing. The Tribunal askedtwlraplay was about. The applicant
replied it was Bible stories. The Tribunal askdthwBible story. The applicant stated that
the story changed and he does not know wherettio §the Tribunal asked the applicant to
start at any story he wanted.

The applicant stated that one story was aboutamian and a lost son. The Tribunal asked
the applicant to go on. The applicant statedttiarich man was to believe in God, he stated
that one day he begged the rich man for food. ridineman asked why he was happy and he
replied because he believed in God. The poor nadn3od in his heart and talked about
God. The Tribunal stated that the story as tgithle applicant did not appear to be a Bible
story; usually there is a clear story and a maral Bible story.

The Tribunal asked the applicant who was the prophe told the Bible stories. The
applicant replied he was not sure as he thinkstibry may have been made up and created in
his Church.

The Tribunal then asked the applicant about hendtince at Church in Australia. The
applicant stated that he attended at [Suburb Af&€huThe Tribunal stated that pursuant to
s.91(R)(3) if the Tribunal formed the view thaé thpplicant had only attended Church in
Australia to strengthen his refugee claim thenTthieunal would have to disregard that
conduct.
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The applicant replied that it was impossible trethould participate for any other purpose
than that he is a Christian. The applicant stdtatithe ceremonies start at 9.30am however
there is usually no one there and then they stdi®am. He stated that the priest would
preach. The applicant then handed further pamptdethe Tribunal. The Tribunal stated to
the applicant that these pamphlets were of a genatare that anyone could get from a
Church foyer. The applicant agreed that they wérgegeneral nature. The Tribunal asked
the applicant what days he attended Church. Thkcapt replied just Sunday morning. The
applicant then stated that sometimes if there geeial events he will participate. The
Tribunal asked what those special events were. appécant stated that previously a person
came from America to preach here. The Tribunatdskhere those special events were
held. The applicant replied that all events weglel lin [Suburb A] Church.

The applicant stated that they were held on Sunda@kie Tribunal asked if he had attended
at any other places. The applicant replied thdtdeeattended at somewhere closer to his
home; he stated that he went to another Churchddbes not remember the address. He
stated that he did not know the address but henkst to someone preaching.

The Tribunal then asked the applicant to expandlhais that he contacted some media. The
applicant replied that he did not speak to the mmadd he did not know why the Tribunal
was saying this. The Tribunal explained that iswat the Tribunal who is saying it but he
had stated in his statement which was part of {hgliéation for a Protection Visa that he
contacted the media. The applicant stated thdicheot contact the media they found him.
The applicant then stated that he did not know ahiyow a journalist got his phone number
but a journalist called him two or three times &eddid not agree to speak to the media
however on the fourth call he agreed to the ingawi He stated he did not know who they
were or what organisation they were from. The iappl states that this journalist then asked
him to turn on his computer for an interview andim@ught this might be a person who could
help him, however this person was not able to hepvife.

The applicant stated that he was not sure if tarsgn was from the Broadcasting Co and he
was not sure how they got his number and when kedlabtey stated that as long as it is news
they can get his number. The applicant statedthalid not ask him or her name or where
they were from. He states he just wanted to hislpvife through a broadcast. The Tribunal
asked if the interview was broadcast. The appliocaplied it was broadcast on the China
Democracy website. He stated he is not familidhwhe site. The Tribunal stated that it was
having trouble understanding how he could giverd@rview on his wife’s problems to
someone he says he does not know, does not knaw#mee or where they are from.

The applicant replied that was why he refusedviar or three times but only agreed when he
thought they might help his wife. He states thatinformation may be on the Chinese
Democracy website but he is not sure. The Tribpoalted out that in his application he

said he contacted the Media. The applicant rephathe never said so, the media contacted
him.

The Tribunal then discussed independent countgrimétion with the applicant. The
Tribunal stated that earlier in the hearing theliappt had stated that from 1997 he was a
Christian petitioner and that his name was on thie€se records. The Tribunal stated that
he exited China legally and this would indicatet ti@was not of interest to the authorities.
The applicant stated that he did not understarite applicant stated that when he left there
were no issues with his wife. The Tribunal stateat it was concerned that he had said he
did not know if he was with an underground Chunot & his application for protection he
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had referred to Christians and Roman Catholicglltbhot know what denomination he
belonged to or whether he was underground or Tbé applicant replied that in China they
did not define the Church and it was those whecelvelin God and if you define you may be
defined as a shouter. The applicant stated haati#dnow what Christianity was called and
some called it shouters.

The Tribunal discussed the Independent Countryimédion on corruption including the
information in the Department’s decision. The aapit agreed that Chinese authorities are
doing something about corruption and have plamdaoe however the problem is so big they
can only look at high profile cases.

The Tribunal asked the applicant if he had anythiumther to add. The applicant stated that
he would like to provide some further documentie Tribunal stated that the applicant
lodged his application in December 2008 and hehadsample time to provide further
documents. The Tribunal stated that it would cd@sany further documents the applicant
provides up until the time it has made its decision

Evidence from other sources

Corruption in the PRC
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Transparency International 2005, Global corrupfaport 2006 — China reports on the
following steps taken in China with respect to aption

On 19 September 2004, the Fourth Plenary Sessithedf6th Central

Committee of the Communist Party of China (CPC)paeld a resolution on governance
capacity building that called for more accountapitif members through broader citizen
participation, greater separation of governmennftbe management of businesses and the
creation of more democratic evaluation systems.r&kelution included a call for
whistleblowers’ protection, a right officially ensied in an ordinance that came into effect
on 24 October. In January 2005, the CPC Centralr@ittee released guidelines for a
national system of corruption prevention that dataithree-pronged approach of ethics
education, institutional accountability and civiomtoring. The system is due to be in place
by 2010. This is the first time Chinese leadersehaid out a comprehensive blueprint for a
national anti-corruption campaign

Country of Origin Information Service, UK Home Q@i# 2006, ‘Country of Origin
Information Report: China, UK Home Office websiteril

According to the NGO Transparency Internationa) @rld their Corruption Perception Index
2005, China was placed 78 out of 158 when it coimé&s own citizens’ perceptions of the
level of corruption — it scored 3.2 out of ten (texing zero perception of corruption).
According to Tl a score of less than three oueofihdicates “rampant corruption.” On 28
October 2005, the official People’s Daily newspagorted that the Standing Committee of
the NPC (Parliament) had voted to ratify the UN @mtion against corruption. The
convention was due to go into effect on 14 Decer2béb.

The official China Daily newspaper reported on JE8mber 2005 that overall the number
of corruption cases is on the decline but more hégtking officials are being rooted out. “In
the past two years, China prosecuted and punisiadyrb0,000 corrupt officials at various
levels in the nationwide anti-corruption drive, aating to the latest government figures.”
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On 9 March 2005 the People’s Daily also report€hitiese procuratorates at various levels
investigated 43,757 government officials for jobated crimes last year, said Jia Chunwang,
procurator-general of China’s Supreme People’siRatorate, Wednesday. Among the
investigated government employees, 35,031 invoiradimes concerning corruption, bribe-
taking and embezzlement of public funds, and 8pt@6ed for dereliction of duties and
abuse of power.”

In a statement made in the Hong Kong-based IntematAnti-Corruption Newsletter,

Wang Jianming, Deputy Director-General of the Abgrruption Bureau of China’s Supreme
People’s Procuratorate stated that [a]nti-corruptinits are now established at all 4 levels of
procuratorates throughout the country. For the &uaprPeople’s Procuratorate, an anti-
corruption general office is established. And aatiruption offices are set up under the
provincial people’s procuratorates, municipal pe&pprocuratorates and county people’s
procuratorates. At present, there are about 46G;86€es and procurators from various
procuratorates throughout the country taking pathe fight against corruption (2003).

Departure from China

With respect to exit procedures operating in Chihe,UK Home Office’s 2005 China
Country Report provides the following montage dbrmation from various sources:

As noted by [USSD Report 2005], “Members of undeugd churches, Falun Gong
members and other politically sensitive individustsnetimes were refused passports and
other necessary travel documents... As reporteddZtnadian IRB on 25 October 2005,
“The Frontier Defence Inspection Bureau (FDIB)ni<harge of the inspection barriers, and
FDIB officers examine the passports and immigratieparture cards of Chinese travellers.
The officers also verify the identity of the pergbnough a ‘computerised record system.’
Chinese travellers do not need to present thaneasidentity card during the inspection.”
(Based on information supplied by a representaiftbe Canadian Embassy in Beijing)

Documents Fraud
Advice from the Department of Foreign Affairs anchde 5 June 2000 is;
" any official document can be either bought ogéat in China. Irregular or improper issue

of documentation is widespread. Thus, we would ssgtihat little evidentiary weight can be
placed on any official Chinese document.”

Advice from UK Home Office, Border and Immigrati&wgency, Country of Origin
Information Report, China June 2008 reports:

that it is very easy to obtain all kinds of fakecdments in China and that corrupt officials
provide both genuine and fraudulent documents anamrge for money

FINDINGS AND REASONS

The applicant travelled to Australia on a valid @ge passport and claims to be a national of
the People’s Republic of China The Tribunal accéds the applicant is a national of China
and has assessed his claims against China asumycof nationality.
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The Tribunal found the applicant to be a witness Vetked credibility. The Tribunal found
the applicant to be inconsistent, confused andrespensive in the way direct questions
were answered. The Tribunal has the following cameabout the applicant’s evidence
which cause the Tribunal to question its veracity:-

At the beginning of the hearing the applicant conéd his statement included with his
Application for Protection Visa as being corre¢te applicant stated he could not
understand English however when it was pointedimatton his Application for Protection
Visa he had written English down in response tcstjoe 11 he stated that he could
understand a little. The applicant stated he ltadamcerns with the interpreting however he
could not answer simple requests by the Tribunakjmand on his circumstances. He stated
that he could not return to China as his wife wassted because of corruption. When the
Tribunal asked how this related to him he stated tie too was a Christian petitioner and had
been one since 1997. He stated that his namemtmeaecords. The Tribunal then pointed
out that he had exited China legally and on a pasap his own name and if the Chinese
authorities were interested in him he would noteéhbeen able to do so. He did not properly
respond and just stated that his wife had the sssue

When the Tribunal asked the applicant to explagnsignificance of some of the documents
he had provided to the Tribunal he could not gine@dequate response. The Tribunal then
showed him the documents he had provided. He atsgpehe print out of two websites he
had provided. One was general information aboeiMice Premier. When asked to explain
to the Tribunal how this information related to bigim he stated that it was very important
as he was a Christian petitioner and was arrestddrithe name of an illegal gathering.
When the Tribunal asked the applicant to commenherdocument frormww.ntdtv.com
website he stated that he did not know if the damtrwas important or not.

At interview with the Department the applicant ves&ed about the print out from the ntdtv
website. He stated that his daughter found thesiteebn the internet and told him her mum
had a problem in China and had been arrested.appiecant stated at interview that it was
printed out directly from the internet. Howeverdwaild not explain why the type was
different from the top and bottom and had the appeze of someone typing in information.
He could also not explain why the dates on the o@ru were inconsistent. At interview the
delegate had stated he could not access the atidlge website. At the interview the
applicant could give no explanation for the disarepes. In response to an s.424A letter he
gave further inconsistent evidence that he priotgdhe article in May 2009. Further with
his response to the s.424A letter the applicantigeal a document which he stated was a
link to the article and a translation of the welbgpagDue to the above and the applicant’s
inadequate oral responses to the Tribunals concerisding the oral response that he did
not know if the document was important or not tiddnhal places no weight on the
documents provided.

The applicant provided a copy of the document htedtwas a copy of his wife’s detention
document. He could give no further details abbat tocument except to say it was sent by
friends in China The Tribunal accepts independenntry information that fraudulent
documents are easily obtained in China and placegeimght on that document.

In his statement attached to the Application fat&etion he stated that he had been told
about his wife’s detention by his parents whenargyrafter collecting his luggage to return to
China At the hearing he stated that he had netio&oked at that time and he was told
about his wife’s detention 20 days before he wdedwe. At the interview he stated he was
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told about his wife’s arrest by his daughter whorfd out her mother had been arrested in
China from the website.

In the applicant’s Claim for Protection Visa theplgant provided documents which stated
that he contacted the media in Australia At therinew with the Department he stated that
one day he had a call from a TV network in AustralHe stated that one of the television
reporters came to ask about his wife in China,escelated to them about his incident and his
wife’s arbitrary detention in China because ofgiein. The applicant when asked could not
say what TV station contacted him. He could nehidy the television reporter. He stated
that he did not know how they found his number us#alia.

At the hearing he at first stated that he did moitact the media and knew nothing of this.
When it was pointed out that he had earlier saiddmtacted the media he then stated that he
gave an interview after being contacted four timide. stated that he did not know who he
spoke to; he did not know their name or what Braatkr they were from. He stated they
asked him to turn on his computer for an interviaWhen the Tribunal asked him if it had
been broadcast he stated it was on the Chinese &aayowvebsite. The applicant indicated
he spoke to the journalist and it was broadcast Ghinese site. It appeared from the
applicant’s oral evidence that he was speakingGbiaese journalist. Earlier he had stated
he was speaking to an Australian journalist fromAastralian network. He did not indicate
he was using an interpreter. In response to &4 4.4etter he stated that he presumed the
journalist obtained his phone number in China amdthted that he cannot remember the
reporters names as he was under pressure. Thearacknowledges that at times
applicant’s can be nervous however the applicantigmation was completely inconsistent
and the inconsistencies go to more than him noenebering the journalist's name. As
outlined above on different occasions he statecbiiacted media, then they contacted him,
he stated they were Chinese media and then Awustrahe Tribunal does not accept the
applicant’s response as adequate.

In his application he referred to Christians andni@n Catholics being persecuted. At the
interview with the Department he stated he was iBapin the hearing he gave oral evidence
that he was not sure if he belonged to an undengrchurch or not. In his response to the
S.424A letter he stated that in China Christian @atholic are different. At the hearing his
oral evidence was that he did not know what denatian he belonged to or whether he was
underground or not. The applicant at the hearangegral evidence that in China they did
not define the Church and it was those who believ@od and if you define you may be
defined as a shouter. The applicant stated haati#dnow what Christianity was called and
some called it shouters. The Tribunal does nogpicihat his response overcomes the
Tribunals concerns about his lack of knowledgehef¢hurch he belongs to.

At the hearing the applicant gave oral evidencettiecongregation made a decision to
renovate the Church in August 2008. In his wrideatement he stated that the congregation
made a decision to renovate the Church in April&00

In the applicant’s written statement and oral enaiehe stated that others were arrested with
his wife after her protests. In the article sulbedtby the applicant it indicates that his wife
was the only person arrested. There is no suggestia large scale protest and the article
suggests the church was looking at becoming sefiva@dtrating not as the applicant stated
accusing religious authorities of keeping donatiand corruption
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At the hearing the applicant gave oral evidencehkavas a Christian petitioner since 1997
and was on records and at risk of arrest. Hedsta#evas not sure if he was in an
underground Church. At interview he stated thaame his family had openly attended
Church from 1997 and the authorities did not mind there were no problems. He stated
that they did not interfere with Church activiteasd it was an open Church. In his written
statement he said that he had attended Churctogaflon A] for more than a decade and
there was only trouble after his wife wanted toathie church’s donation account in April
2008.

At the hearing he gave oral evidence that he ovdy attended Church on Sundays at
[Suburb A] When pressed by the Tribunal for aryeoiplaces he may have attended he cited
special events again at [Suburb A] and that he Inaag previously attended some other
Church but he cannot remember. At the interviewsthged that he attended family

gatherings in Merrylands. When asked to provideatidress he gave his home address. The
applicant then stated that he was assigned tceléahily group and they attended at his
house every week. In response to a s.424A |dteeapplicant stated that he went to Church
at [Suburb A], he had attended at [Suburb B] arld fanily congregations every Monday at
his home. He did not explain why he did not previdis information in oral evidence at the
hearing. The Tribunal would expect that someonelevcecall having church meetings in
their home every Monday. The applicant providedtpb@phs which showed him sitting in
what appeared to be a Church Hall surrounded byyeahairs. The applicant provided

further photographs of him with a group of peopheler a sign indicating a Church. The
applicant provided a statement which had a lisigfiatures and a statement from a person
identified as a Chairman stating that he attendmat¢ and general pamphlets. The above
documents gave no detailed information and aregereeral nature. When the Tribunal put
its concerns to the applicant he stated that itimp®ssible that he would participate for any
other purpose than that he is Christian.

The Tribunal has formed the view that the appli@tended church in Australia simply in
order to strengthen his claim for refugee stailise Tribunal is not satisfied that he has a
real commitment to Christianity. As the Tribunahist satisfied that the applicant’s conduct
was otherwise than for the purpose of strengthehisglaim to be a refugee under the
Refugees Convention it must disregard his condudlustralia as required by section 91R(3)
of the Act .

At interview the applicant stated that his favauiible story was Solomon and the farmers
however he could give no further detail about tioeysand when asked gave general
information about the glory of God. At the hearthg applicant was again not able to give
details about a Bible story that he had electddlto The Tribunal did not ask him to tell a
particular story but asked him to explain any stegychose. The Tribunal does not expect an
applicant to have precise knowledge of the Biblevéner it would expect someone who
claims to have been born into a Christian familgt eegularly attended Church and Bible
studies would be able to explain a Bible storyisfdhoosing. In response to the s.424A
letter the applicant provided a copy of gospelistoto the Tribunal. The information is of a
general nature. The Tribunal does not think thatgrovision of written accounts from the
gospel overcomes the applicant’s inability at hegato give a lucid account of his favourite
Bible story.

The Tribunal several times put to the applicant thaas concerned with his evidence as it
was inconsistent and there were issues the Tridooad difficult to understand such as why
he could not remember who he spoke to from the ap@diat Christian denomination he
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belonged to and other consistencies. The apploauit not adequately explain any of the
inconsistencies. The Tribunal does not acceptaltiee above inconsistencies and
improbable evidence that the applicant is, everdegs or will in the future be targeted by
authorities because of his Christian petitioning,wife’s petitioning about the corruption in
the religious authorities or his religion.

The Tribunal asked the applicant to comment orclaisn that he spoke to the media. The
applicant’s evidence was confused, he stated thabhtacted the media, later he denied this
and stated the media found him. He stated heati#tmow how they found him; he claimed
he did not know where they came from however at fie stated they were from an
Australian network and then later they were fro@henese Broadcaster. He was confused
over his claims of his contact with the media. Ekhi@lence was improbable and the Tribunal
does not accept that he had any contact with tlianaecordingly there is no conduct to
disregard for the purposes of s.91R(3).

The applicant’s evidence is that his wife went widr complaints to higher authorities. The
applicant could not explain to the Tribunal why thehorities could or would not protect her
from the corruption he claimed she was complaimibgut, given the extensive level of anti-
corruption activity in China, suggested by the dopmformation. The applicant’s evidence
is that his wife approached the vice premier and @scorted away and detained. The
Tribunal does not accept that the applicant’s wigs detained for approaching the vice
premier. Given the finding made by the Tribunaltiee applicant’s credibility the Tribunal
does not accept that the applicant’s wife was dethor is still in detention for reporting
corruption. At the hearing the applicant agredth ¥he Independent Country information
and stated that the only explanation for why hiewiould not be protected was because
they (authorities) were too busy

At the hearing the applicant provided to the Triblums passport, which indicates that it was
issued in the applicant’'s own name. The applicaad able to depart the country holding a
passport in his own name. The applicant statedahevidence at the hearing that he was
able to depart as the issue in relation to his Wife not started. The Tribunal does not accept
the applicant’s claims concerning his wife’s allégetivities. At the hearing he had earlier
given oral evidence that he was on the recordsaasda petitioner since 1997. The Tribunal
considers the applicant’s ability to depart thertopon his own passport to be inconsistent
with the applicant’s claim of being at risk duehie being a Christian petitioner since 1997.

For these reasons, and the Tribunal’s finding abmtpplicant’s general lack of credibility
apparent from the applicant’s evasiveness, ladetdil, inconsistency and ineffective
response to the Tribunal’s questions, the Tribfindk that the applicant has been untruthful
in his claims to the Tribunal. The Tribunal rejettie applicant’s claims. The Tribunal rejects
that the applicant had been involved in being agiian petitioner since 1997, that he
contacted or was contacted by the media to publiuis wife’s detention and that she
campaigned against the corruption of the religauthorities and he is therefore at risk. The
Tribunal rejects the claim that the applicant dmeldpplicant’s wife referred the matter to the
local authorities. The Tribunal rejects the applitaclaim that his wife spoke to people
about her complaints, the corruption and that sfenged a petition and drafted formal
complaints. The Tribunal rejects the applicantaral that he or his wife are at risk from the
authorities.

After considering the applicant's claims individyand on a cumulative basis, the Tribunal
finds that if the applicant returns to China nowrothe reasonably foreseeable future, there



is no real chance that he will be persecuted feréason of his political opinion,
membership of a particular social group or for ather Convention reason.

CONCLUSIONS

94. Having considered the evidence as a whole, theauiabis not satisfied that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention.
Therefore the applicant does not satisfy the doteset out in s.36(2)(a) for a protection visa.

DECISION

95. The Tribunal affirms the decision not to grant &pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatiwhich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.
Sealing Officer’'s I.D. RCHADW




