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Solicitors for the Respondents: Clayton Utz

ORDERS

(1) That a writ of certiorari issue quashing the derisof the Refugee
Review Tribunal made on 13 June 2006.

(2) That a writ of mandamus issue requiring the Refugeeew Tribunal
to redetermine the applicant’s application accaydmlaw.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG1787 of 2006

SZIYX
Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Background

1. This is an application for review of a decisiontioé Refugee Review
Tribunal (the Tribunal) handed down on 13 June 2@@6ming a
decision of a delegate of the first respondentagtrant the applicant a
protection visa. The applicant, a citizen of treople’s Republic of
China (the PRC) arrived in Australia on 6 Februa®pl. Her first
application for a protection visa was refused. tTHacision was
affirmed by the Tribunal. However the Minister esised power under
s.48B of theMigration Act 1958(Cth) to enable the applicant to lodge
a second protection visa application. That appboawas lodged on
13 January 2006. The application was refused dislegate of the first
respondent and the applicant sought review by timuiial. It is the
decision of the second Tribunal that is in issuth@se proceedings.
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2. In her protection visa application of 13 JanuarpY@Q@he applicant
claimed to fear persecution by reason of her praaf Falun Gong. In
a statement provided in support of her applicasiba claimed that she
had begun practising Falun Gong in China in 1997h wiamed
associates in a park and studying it at her codutrse. She claimed
that after the crackdown on Falun Gong in mid-1999 person who
had coached her in Falun Gong had been arrestedhabhdhe and
three named fellow Falun Gong practitioners wépat into the
brainwashed class and were forced to give up odrebef Falun
Gong”. She claimed they were threatened with labourpcand hence
had to write a “guarantee statement” that they dagive up their
beliefs and stop practising Falun Gong. She empththat she planned
with three other named Falun Gong practitionersetove China for
Australia in order to freely practise Falun Gongl dhat she obtained
her passport without great difficulty. She claintedt the migration
agent who had represented her in relation to tis¢ firotection visa
application had deceived her. She claimed thathree named friends
also came to Australia and they gathered togethactiping Falun
Gong and studying once a month at one of their lsome

3. The application was refused and the applicant sougiew by the
Tribunal. In response to the hearing invitatioonirthe Tribunal the
applicant provided a letter of support from theuRaDafa Association
of NSW which stated that she had practised Falufia DaChatswood
“since October 2005” and had been involved in otRatun Dafa
activities since that time and that it was undedtdhat she had
participated in the Falun Dafa practice group ire tiillawood
Detention Centre. She also provided photographg-altin Gong
practice and a statutory declaration from the abrator of the
Chatswood Falun Gong practice site about her m@adf Falun Gong
in Australia from October 2005.

4. In an accompanying written statement the applicéated that while
she was'only a common Falun Gong practitionershe wasa sturdy
believer”. She stated that the majority of practitionersowhere
detained and persecuted in China were common fpoaetis. The
applicant explained that while she had obtainedahpassport in her
own name, she had done so through payment of RMBQQG/uan for
the passport and visa, part of which paynieould be for bribery”.
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The applicant also claimed that she had contingegdractise Falun
Gong in Australia and that she had attended praesvities. She
claimed that together with her previous record imn@ this would lead
to her arrest and persecution were she to retu@nioa.

The applicant and two witnesses attended a Triboeating and gave
evidence. The witnesses were two of the persomsedain the

application as fellow Falun Gong practitioners inifta. The Tribunal

recorded that they were also protection visa appts; that they
claimed they started practising Falun Gong in Chvith the applicant
in 1997, that they were detained in 1999 for a wéek that they had
no further difficulty with the authorities and weable to leave China
without any problems from the authorities. Thelmapt is recorded
as having told the Tribunal that after she andthexe co-practitioners
signed the guarantee document that they would nattipe Falun

Gong in August 1999 they were released and thereatintinued to
practise Falun Gong in each other’'s homes.

The Tribunal recorded that the witnesses were nledaat the same
time and place as the applicant and claimed theat gractised Falun
Gong in the Villawood Detention Centre. They canfd that they
joined the Falun Dafa organisation in October 20@hen asked why
they waited so long before joining the organisatiame of the
witnesses is said to have statduht they did not know about it as they
just practised for health reasons, but once thetytgdvillawood they
were told that they could join the organisation aa#le a step further
by studying Falun Dafa”

The Tribunal decision

7.

In its reasons for decision the Tribunal outlindte tclaims and
evidence before it, including the evidence at thbuhal hearing of the
applicant and her witnesses. In its findings agaisons the Tribunal
accepted that the applicant was a citizen of th€ B& found:

The Tribunal does not accept that the applicant wagalun
Gong practitioner in China from 1997 until she l&hina in
2001. The applicant by her own admission during énedence
before the Tribunal stated that she obtained a pasn her own
name, travelled to and from Vietham in 2000, anpladied China
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in 2001 unhindered by the authorities. This doaissuggest that
the applicant was of any adverse interest to thené€de

authorities upon her departure from China in 200JAs the

Tribunal does not accept that the applicant wascpsing Falun

Gong in China prior to her departure from Chinaetffiribunal is

not satisfied that she was detained for a weekhbyauthorities
and released after she signed a guarantee letedimst that she
would not recommence her practice of Falun Gong.

8. The Tribunal then addressed the applicant’s clabsut her practice
of Falun Gong in Australia and involvement in thaldh Dafa
organisation.

9. It referred to the applicant’s evidence (whichatdswas confirmed by
the witnesses) that she was detained at Villawoetdiion Centre for
three months from March 2005 and became involvatienpractice of
Falun Gong and the study of Falun Gong teachinghetdetention
centre and her evidence (confirmed by the witngsbes she did not
join in any Falun Gong activities other than prevgtractice until
October 2005, some four years and eight months slfie had arrived
in Australia. The Tribunal did not accept that #pgplicant had been
involved in the practice of Falun Gong since heival in Australia (in
2001), but was of the view that after she spenetimthe detention
centre she had decided to become involved with Rhkin Dafa
organisation at a time when she was allowed to dodgsecond
protection visa application. The Tribunal had relga the fact that the
applicant had stated at the hearing that she had bdvised that it
would advance her status to become involved with Falun Dafa
association.

10. The Tribunal accepted that the applicant had attentactice sessions
relating to Falun Gong since October 2005 and heghbnvolved in
Falun Gong activities since that time. It refertedhe evidence from
Falun Dafa in relation to her participation in thaosctivities. It also
accepted that the applicant had been involved enptiactice of Falun
Gong during the three months she was detained Hawdod.
However it did not accept that prior to her det@mtat Villawood and
in the period between her release from Villawoodlume 2005 and
October 2005 she was involved in the practice dairF&ong.

11. The Tribunal continued:

SZIYX v Minister for Immigration & Anor [2007] FMC/B08 Reasons for Judgment: Page 4



In respect to the applicant’s involvement in FalBaong activities
and attendance and (sic) Chatswood, Parramatta \dfidwood,

the Tribunal disregards this conduct as the Tribum& not

satisfied that the applicant has engaged in thisdeat otherwise
than for the purpose of strengthening her clainrb&a refugee
(see s.91R(3) Migration Act). The Tribunal is notvinced that
the applicant is a genuine Falun Gong practitionerThe

applicant’s evidence before the Tribunal left thidUnal with the
firm impression that the applicant did not have amynmitment
to the Falun Gong movement until recently at a tiwleen she
was seeking to apply for a protection visa. Givea evidence
that the applicant only became actively involvethwialun Gong
activities from October 2005, over four years afgariving in

Australia, this leads the Tribunal to conclude thshe has
engaged in Falun Gong activities in Australia foetpurpose of
enhancing her claim to be a refugee. Given that Thibunal

does not accept that the applicant was involveBalun Gong in
China or in Australia prior to October 2005, theilunal does
not accept that the applicant has a well-foundedr fof

persecution by reason of her association with FaBong on her
return to China.

12. The applicant sought review of the Tribunal decislyy application
filed in this Court on 26 June 2006. She relies aan amended
application filed in Court on 16 January 2007. rEhare two grounds
in the amended application.

‘Practice in China’ issue

13. The first ground in the amended application is ttmat Tribunal fell
into error in making the finding that it did notcapt that the applicant
was a Falun Gong practitioner in China from 199l whe left China
in 2001, in overlooking or ignoring some evidenceeg by the
applicant, that the finding was irrational, illoglcor not based on
findings or inferences of fact supported by logigedunds and/or on
the basis that the Tribunal failed to consider @veh regard to
corroborative evidence of the two witnesses wheegaxdence for the
applicant at the Tribunal hearing.

14. It was submitted that in reaching the conclusionssue the Tribunal
had referred to three matters, as set out at [@y@b First, that in
September 2000 the applicant hadbtained a passport in her own
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name” and travelled to and from Vietnam in 2000 and digaaChina
in 2001 unhindered by the authorities. It was ealed that this was a
correct summary of the evidence given by the apptic The second
aspect of the Tribunal reasoning was said to besthtement that this
did not suggest that the applicant was of any a#vanterest to the
Chinese authorities upon her departure from Chma0d01. It was
accepted for the applicant that this was an infegehat it was open for
the Tribunal to draw based on the evidence givethbyapplicant and
the country information about strict passport colntr China.

15. However counsel for the applicant took issue inuenlmer of respects
with the Tribunal’s reasoning from a finding thhetapplicant was not
of adverse interest to the authorities upon headape from China in
2001 to a conclusion that therefore the applicaas wot practising
Falun Gong prior to her departure. It was submittbat there
appeared to be no other reason in the Tribunalrigs and reasons in
relation to this conclusion.

16. Attention was drawn to the fact that the applichatl claimed at the
Tribunal hearing that following her detention in gust 1999“they
were released after they agreed to sign a guaradta®iment stating
that they would not practise Falun Gong in the fetu It was
contended that the applicant’s evidence was tcetfeet that from the
perspective of the Chinese authorities she hadureseal Falun Gong
in August 1999, following which she was no longérirderest to the
authorities. It was submitted that the Tribunaérdooked or ignored
this evidence in reaching the conclusion in issueng rise to
jurisdictional error. It was pointed out that thewas no country
information cited in the Tribunal reasons to supotonclusion that in
such circumstances those known to be former FalumgGractitioners
would nonetheless continue to be of interest tatitborities.

17. It was also said that the Tribunal had failed tmsider whether a
person arrested for Falun Gong activities in Augl@®9 who then
signed a guarantee document stating he or she wotlpractise Falun
Gong in the future would be permitted by the authes to depart
China. It was contended that in the circumstanttes review
procedure conducted by the Tribunal had miscainea fundamental
respect resulting in a decision flawed by jurisdicél error.
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18.

19.

20.

It was argued that the Tribunal had failed to cdesian obvious

guestion and that this could be distinguished frrfailure to have

regard to a particular piece of evidence. It wasfeed by counsel for

the applicant that the argument in this respecttWwasas the applicant
claimed that she had been detained in August 189pr&ctising Falun

Gong and that she was then released on giving dertaking, the

guestion of whether a person who was detained @edsed on giving
an undertaking was or was not of continuing inteteshe authorities
thereafter, was a question that the Tribunal hadotwsider or ask but
that it failed to do so. In other words it wasdséhat the Tribunal

should have addressed the applicant's claim abawing been

detained, given an undertaking in relation to treecpce of Falun Gong
and then released, before making the finding thditi not accept that
she was practising Falun Gong prior to her deparfiem China.

The applicant submitted that the issues the Tribneaded to deal with
in any particular case would depend on how theuhdb reasoned the
particular conclusion. In this instance, in liglitthe way the Tribunal

engaged in its reasoning, it was said that an eisvissue it had to deal
with to support its reasoning process was the gquest whether, if a

person was arrested for Falun Gong activities igustt 1999 and gave
an undertaking not to practise Falun Gong and Wwes teleased, that
person would continue to be of interest to the auitiles and whether
he or she would be allowed to leave China in thetow distant future.

It was acknowledged that the issue arose only secatithe way the
Tribunal reasoned, but submitted that in the cirstamces the Tribunal
failure to address that issue was a jurisdicti@nedr.

It was submitted that the finding in issue Wasational, illogical and
not based on findings or inferences of fact sumzbrby logical
grounds” (see MIMIA v SGLB (2004) 207 ALR 12 at [38] per
Gummow and Hayne JJ and also BReDH of 2001 v MIMIA2004)
214 ALR 264 per Allsop J at [129] — [136]). Refece was made to
the discussion by Allsop J NADH of the view expressed by Gleeson
CJ inRe MIMA; Ex parte Applicant S20/2002003) 77 ALJR 1165 at
[9] in relation to a discretion to be exercisedigually, that, as stated in
Sharp v Wakefielfil891] AC 173 at 179 per Lord Halsbury LC, where
there is a duty to act judicially, a power mustebxercised'according

to law, and not humourand that irrationality of the kind described in
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21.

22.

23.

Australian Broadcasting Tribunal v Bor{d990) 170 CLR 321 at 367
per Deane J mdy.. involve non-compliance with the dutyApplicant
S20/2002t [9] per Gleeson CJ).

In Australian Broadcasting Tribunal Bond (1990) 170 CLR 321,
Deane J stated at (at 367):

If a statutory tribunal is required to act judiclg) it must act
rationally and reasonably. Of its nature, a dutydct judicially
(or in accordance with the requirements of procedid@airness or
natural justice) excludes the right to decide andniiy,
irrationally or unreasonably. It requires that ragl be paid to
material considerations and that immaterial or ieeant
considerations be ignored. It excludes the rightatt on pre-
conceived prejudice or suspicion. Arguably, it uggs a
minimum degree of “proportionality” ... when the pess of
decision-making need not be and is not disclogeztetwill be a
discernable breach of such a duty if a decisionfadt is
unsupported by probative material. When the preces
decision-making is disclosed, there will be a disable breach
of the duty if findings of fact upon which a demisis based are
unsupported by probative material and if inferenoégact upon
which such a decision is based cannot reasonablgraen from
such findings of fact. Breach of a duty to actguadly constitutes
an error of law which will vitiate the decision.

It was submitted for the applicant that becausé¢heflack of a link

between the Tribunal’s earlier findings and its dasion, the finding

that the applicant was not a Falun Gong practitidnrem 1997 until

2001 was unsupported by probative material andrenfees of fact
upon which the decision was based could not redédprize drawn

from the findings of fact. Hence there was a daithe breach of the
duty to act judicially in the sense contemplated@ane J ilBond

It was also suggested for the applicant thadpplicant S20/2002per
McHugh and Gummow JJ, at [52], [138] and [173] @allinan J) the
other members of the High Court had identified #encept of
irrationality and illogicality as a separate growfdeview and that this
was endorsed i8GLBat [38]. INSGLBGummow and Hayne JJ stated
at [38]:

Satisfaction of the criterion that the applicantason-citizen to
whom Australia has the relevant protection obligas may
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24,

25.

26.

27.

28.

include consideration of factual matters but théical question
is whether the determination was irrational, illcgl and not
based on findings or inferences of fact supportgdIdpical
grounds.

It was noted that their Honours had cit@gplicant S20/2002er
McHugh and Gummow JJ at [37] and [52] and Callidaat [173] in
support of this proposition.

It was acknowledged that there was an overlap leetveeich a ground
of review and the concept of a lack of procedueainiess or natural
justice but also argued that while s.422B of Migration Act 1958
(Cth) was applicable (so that the code in the malewart of the
Migration Act was an entire code such that bredcth® code did not
give rise to a separate ground of review basedemmatiof procedural
fairness), s.422B did not eliminate the separataimgt of review of
irrationality and illogicality said to have beercognised by the High
Court inSGLB

It was suggested that the reasoning of Allsop NADH at [136]
leading up to the conclusion that the assertioasfclusions by the
Tribunal in that casémay be seen as not to engage in a reasoning
process, but to assert conclusions by a procedsittii@ more than an
intuitive, arbitrary or capricious response to thask”, provided an
indication of the way in which it could be concladthat irrationality
or illogicality constituted a jurisdictional erroit was acknowledged,
however, that inNADH Allsop J had found (at [135]) that it was
unnecessary to decide that issue to dispose akbe

Counsel for the applicant provided post-hearingtemi submissions in
relation to recent cases concerning illogicallyefd?ence was made to
a number of recent cases in the Federal Court inhnihwas said that
illogicality had been recognised and/or appliechagound of review:
SZAPC v MIMIA[2005] FCA 995 at [50] to [57]QAAI v MIMIA
[2006] FCA 4 at [65] — [85] in particular at [81&nd Tran v MIMA
[2006] FCA 1229 at [16] — [38] in particular at [[2&nd [34].

It was contended that most of the Federal Couristtets which took
the view that irrationality and illogicality was ha ground of review
had preceded the handing dowrS@LB with the exception d5635 of
2002 v MIMAJ2004] FCA 1162 and/WST v MIMIA[2004] FCAFC
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286, neither of which decision referred to the H@burt decision in
SGLB It was argued that the High Court decisiorSiBLBmarked a
change in the law concerning the status of irrafioynor illogicality as
a ground of review, and that the Court should heigas about relying
on decisions of the Federal Court handed down b&G1LBor handed
down thereafter which did not refer &6 LB

29. It was also said that the Tribunal fell into juiittbnal error in failing

to have regard to the evidence of the applicantsiesses. The
applicant’s witnesses had both given evidence ecltibunal that they
had commenced the practice of Falun Gong togetitartiae applicant
in 1997 and had been detained by the authoritiea feeek in 1999. It
was submitted that this evidence corroborated pmiGant’'s claims.
However the Tribunal made no reference to thisatmrative evidence
in the findings and reasons part of its decisitinivas pointed out that
in WAIJ v MIMIA(2004) 80 ALD 568 at [25] — [27], Lee and Moore JJ
had stated:

The Tribunal determined the matter adversely toappellant by
disregarding the documents it had been directeddwosider by
the order made by consent in this Court, statingt tthe
documents “do not overcome the problems | have \lih
applicant’s evidence”.

Such a circumstance may arise where an applicatdbns have
been discredited by comprehensive findings of disbty or
untruthfulness. Necessarily, such findings arelyikto negate
allegedly corroborative material: se&20/2002at [49] per
McHugh and Gummow JJ. Obviously to come withint tha
exception there will need to be cogent materialstgpport a
conclusion that the appellant has lied. Alternalyy if the
purportedly corroborative material itself is foundn probative
grounds, to be worthless it will be excluded fraamsideration by
the tribunal in assessing the credibility of an hggnt's claims.
However, it will not be open to the tribunal to tetahat it is
unnecessary for it to consider material corrobovati of an
applicant’s claims merely because it considersiikely that the
events described by an applicant occurred. In swch
circumstance the tribunal would be bound to hawgard to the
corroborative material before attempting to reachcanclusion
on the applicant’s credibility. Failure to do soould provide a
determination not carried out according to law atine decision
would be affected by jurisdictional error. sddinister for
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Immigration & Multicultural Affairs v Yusuf(2001) 206 CLR
323; 180 ALR 1; 62 ALD 225 at [82] — [85] per McHug
Gummow and Hayne JJ.

30. Reliance was also placed on what Madgwick J (witftonvy Conti J
agreed) stated iNAJT v MIMIA (2005) 147 FCR 51 at [212] in
relation to whether the decision-maker (in thatecasdelegate of the
Minister) had regard to a letter of support foragplicant or whether
its genuineness should be checked:

There was no independent requirement on the dedegatto
check. Nevertheless, given the potential impogawicthe letter
and the delegate’s fleeting, uncritical referendesit in his

reasons, in my view the inference should be dramat the
delegate did not actually consider what significamnd weight it
deserved. A decision-maker cannot be said to “lragard” to

all of the information to hand, when he or shengder a statutory
obligation to do so, without at least really anchgenely giving it
consideration. As Sackville J noticed $ingh v Minister for
Immigration & Multicultural Affairs[2001] FCA 389; 109 FCR
152 at [58], a “decision-maker may be aware of mmh@tion

without paying any attention to it or giving it angnsideration”.

In my opinion, it would be very surprising if thelegate had
genuinely paid attention to the letter and giveng#nuine
consideration — had in Black CJ's phraseTitkner v Chapman
(1995) 57 FCR 451 at 462 engaged in “an active liateual

process” in relation to the letter — yet remainelkist about such
consideration in the reasons he gave. | am satidfie did not do
SO.

31. In the present case it was contended that the falbbad failed to
consider, in the sense dfgive genuine consideration to”the
corroborative evidence of the two witnesses cdtigdhe applicant at
the Tribunal hearing and in those circumstancddr® jurisdictional
error.

32. It was accepted that the Tribunal had recordedetvidence of the
witnesses in summarising what had occurred at timufal hearing,
but pointed out that when it made its findings &da no reference to
this evidence. While it was accepted that the rfaghere of a Tribunal
to refer to corroborative evidence by itself woulat suffice, it was
submitted that in certain circumstances jurisdr@ioerror would be
established (as discussedWAIJ and NAJT). It was contended that
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33.

34.

35.

this was not a case in which the applicant’s cnétibvas clearly so
poor that it could be said that the well was “pastd beyond
redemption” (seeApplicant S20/2002at [49] per McHugh and
Gummow JJ) such that it was not necessary for thwifial to grapple
with or consider the allegedly corroborative materilt was suggested
that this was not a case in which the applicanksnts had been
discredited by “comprehensive findings of dishonesty or
untruthfulness”there being no cogent material to support a canmiu
that the applicant had lied. It was contended that Tribunal was
required to have genuine regard to the corrobaragiidence and that
if the Tribunal did not consider it, refer to it orake any findings in
relation to such evidence, then that may lead ® wiew that the
Tribunal had failed in its obligation to grappletvor to consider that
evidence.

This was also said not to be not a case in whi&h ghrportedly
corroborative material was itself found on probatigrounds to be
worthless, so that it could be excluded from coamsiton by the
Tribunal in assessing the credibility of the apghts claims. As Lee
and Moore JJ stated WAIJ, it is not open to a Tribunal to find that it
IS unnecessary to consider material corroborativero applicant’s
claims merely because it considers it unlikely that events described
by an applicant had occurred. It was submittet\t¥alJ made it clear
that the Tribunal was bound to have regard to amsider the material
put forward as corroborative evidence in deterngnimhether the
applicant’s claims were true.

In relation toNAJT, while it was acknowledged that Madgwick J was
dealing with a statutory obligation to have regarchformation, it was
contended that the common law obligation was tineesand whatever
the boundaries of relevant material, the concegided the evidence
given by the two witnesses that sought to corrdieoaacore aspect of
the applicant’s claims in relation to the pracid¢d-alun Gong in China
from 1997.

The first respondent submitted that the Tribunal rgected the claim
that the applicant was a Falun Gong practitionezabse she had
travelled on a passport in her own name, travelted/ietham and
departed China without being hindered by the aitiber In this sense
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36.

37.

38.

it was submitted that the Tribunal had rejected blase claim and
having done so rejected the integers of the clammely that she had
been detained by reason of the practice of FalungGmnd signed a
guarantee letter which obtained her release frahdbtention. It was
submitted that where the base claim had been egjettie Tribunal did
not then have to deal with each of the particuléegers of the claim.
It was said not to be necessary for the Tribunaiotosider whether the
basis on which the base claim was rejected wouldlteeed if it had
considered whether the applicant really had be¢sirte and released
after signing a guarantee because the Tribunabnéag was clear.
Further it was submitted that the applicant didajtear to have raised
with the Tribunal that because she had signed tiagagptee letter she
was no longer going to be of any interest to thehaities. In this
respect it was noted that the evidence that shehaadno further
difficulty with the authorities addressed a diffieréssue to the question
of whether or not she was of interest to the aifiker It was
submitted that the Tribunal finding was open toThibunal, dealt with
the Falun Gong claim and with the integers of dhaim.

It was pointed out that the Tribunal had subsedyedealt with the
claim that the applicant had been released ancdignguarantee and
rejected it on the basis that the Tribunal did betieve that the
applicant was a Falun Gong practitioner.

It was said to be open to the Tribunal to rejeetdbplicant’s claim to
have practised Falun Gong in China on the badrephbility to depart
the country on her own passport and submittediaaing rejected that
claim the Tribunal was not required to take thehfer step to consider
whether it was wrong (and hence to ask whethersopevho signed a
“guarantee letter” may not be of adverse intereghé authorities and
would be able to leave the country). It was obserthat the Tribunal
was only required to ask whether it was wrong was in doubt. The
first respondent submitted that this claim chalkshghe reasoning of
the Tribunal and amounted to an impermissible kttacthe merits of
the Tribunal decision.

It was also pointed out that the applicant’s wisess evidence that
they practised Falun Gong with the applicant inn@hirom 1997 until
she left in 2001 was referred to by the Tribunakthe section of its
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39.

40.

decision record entitled claims and evidence. Hamweit was
submitted that as this was evidence contrary tdthminal’s finding of
fact that the applicant did not practise Falun Gon@hina as she had
been able to depart China on her own passportJiibenal was not
required to set out reasons for separately regadtin SeeNAXR v
MIMIA [2004] FMCA 413). It was suggested that in thisecé could
be inferred that the Tribunal placed no weight ba torroborative
evidence of the applicant’s witnesses as to thdicgmi’'s practice of
Falun Gong (both in China and in Australia) and tihé was not an
error of law.

Insofar as the applicant sought to rely on a graafmtlogicality, it was
contended for the first respondent that while samembers of the
High Court in S20/2002 expressed some supportlimgicality as a
ground of review, the utility of illogicality wasnhited (seeSZDTZ v
MIMIA [2006] FMCA 1709). It was pointed out that MACB v
MIMIA [2003] FCAFC 235 at [29] and [30] the Full Court the
Federal Court had held that there was nothing enrémarks of the
High Court inS20/2002hat would warrant a departure from a line of
earlier authorities to the effect that illogicahsening does not in itself
constitute an error of law or jurisdictional er@md that this decision
had been followed i%635 of 2002 v MIMA2004] FCA 1162VWST v
MIMA [2004] FCAFC 286 at [16] — [19]NACT v MIMIA [2004]
FCAFC 52 andv153 of 2004 v MIMIA[2006] FMCA 42 (also see
SZCUU v MIMIA[2006] FMCA 775 at [64] and5ZDVC v MIMIA
[2006] FMCA 40 at [27]).

It was submitted that the Tribunal did not engagellogicality of a
kind “such as to constitute a capricious or an arbitradgaling with
objective material amounting to an arbitrary or c¢agous conclusion
such as to reveal a jurisdictional error'seeNBKT v MIMIA [2006]
FMCA 6 at [87]).

Reasoning

41.

The first respondent’s submissions did not additbes applicant’s
arguments in relation t8GLB Nonetheless, contrary to the contention
for the applicant it is not clear that BGLB at [38] Gummow and
Hayne JJ endorsed a proposition that irrationaitg illogicality of
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42.

43.

44.

itself was a separate ground of judicial reviewrst-it is notable that
in Applicant S20/2002heir Honours were considering a “criterion”
which had been advanced by the applicants (basashan had been
said by Gummow J iMIMA v Eshety(1991) 197 CLR 611 at 656 — 7)
that there was jurisdictional error if the Triburddterminatiornthat
the condition upon which depended the power (oy)ditt grant [the
applicant] a protection visa was not met, was imoagl, illogical and
not based upon findings or inferences of facts stpd by logical
grounds” (Applicant S20/2002t [34] per McHugh and Gummow JJ).

In Eshetuwhat Gummow J had pointed out that under a statuto
regime of judicial review,

the criterion of ‘reasonableness review’ would np@t review in
cases where the satisfaction of the decision-maker based on
findings or inferences of fact which were not sufgmb by some
probative material or logical grounds{at 656 — 657) and see
SZAPC v MIMA2005] FCA 995 at [45] — [59])

In Applicant S20/200McHugh and Gummow JJ referred to the fact
that inEshetuGummow J went on to suggest that it may be thaeth
should be stricter view as to what must be shownabyapplicant
seeking relief under s.75(v) of tikonstitution(at 146). This argument
was developed iApplicant S20/200#h the joint judgment of McHugh
and Gummow JJ referring to the fact that s.65 ef Migration Act
conditions the attraction of jurisdictioclupon the attainment by the
decision-maker of satisfaction that a certain stateffairs exists and
that state of affairs includes factual mattersTheir Honours pointed
out that such a stricter view appeared to have bsaem inAustralian
Stevedoring Industry Board; Ex parte Melbourne &tieving Co Pty
Ltd (1953) 88 CLR 100 at 119 in the distinction betw&asufficiency
of evidence to support the conclusion of fact byaaministrative
decision-maker and the absence of any foundatioraat for the
fulfilment of the conditions upon which, in lawetlexistence of a
power depends.”

As Dixon CJ, Williams, Webb and Fullager JJ statedvielbourne
Stevedoringat 120:

The inadequacy of the material is not in itself @upd for
prohibition. But it is a circumstance which mayppart the
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inference that the Tribunal is applying the wroegttbut is not in
reality satisfied of the requisite matters. If iheare other

indications that this is so or that the purposetlé function

committed to the Tribunal is misconceived, it isdghort step to
the conclusion that in truth the power has not @mivecause the
conditions for its exercise do not exist in law amdact.”

45. In that context, McHugh and Gummow JJ accepteddhaulation of
the criterion put forward by the appellantApplicant S20/200%r the
purposes of the case, without further consideratifowhat was said in
Melbourne Stevedoring However their Honourdound that the
determination by the Tribunal was not, in any eyamational or
illogical as contended.

46. It is also relevant to note that iApplicant S20/2002Gleeson CJ
referred to what had been saidBshetuat [40] per Gleeson CJ and
McHugh J in relation to illogicality and unreasoleadess stating (at

[5]):

To describe reasoning as illogical, or unreasonaloleirrational
may merely be an emphatic way of expressing disagzat with
it. If it is suggested that there is a legal cansence it may be
necessary to be more precise as to the nature aaflty of the
error attributed to the decision-maker, and to itignthe legal
principles or statutory power that attracts the gagted
consequence.

47. In Applicant S20/2002he illogicality in issue was said to be in the
Tribunal’s process of reasoning, particularly ire tvay in which it
dealt with certain information relied on as corrcdimn of the
applicant’s claims. In that context Gleeson Ciestat [9]:

To describe as irrational a conclusion that a demsmaker is
not satisfied of a matter of fact, or a state daimé because the
decision-maker does not believe the person sed&ingeate the
state of satisfaction, or to describe the processreasoning
leading to such a conclusion as illogical, on judiaeview of an
administrative decision, might mean no more th&mat ton the
material before the decision maker, the court wdwddle reached
the required state of satisfaction. Ordinarily,Wever, it will be
necessary to go further, as in the respect mentidnyeDixon J in
[in Avon Downes Pty Ltd v FCT1949) 78 CLR 353 at 360]. On
the other hand, where there was a duty to act jatljc a power
must be exercised ‘according to law, and not hurhauran
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48.

49.

50.

51.

irrationality of the kind described by Deane J Australian

Broadcasting Tribunal v Bond ..at 367 may involve non-
compliance with the duty. Furthermore, where tinee and only

reasonable conclusion contradicts [a] determinatidinen the

determination may be shown to involve legal errdrisioften

unhelpful to discuss in the abstract the legal eguences of
irrationality, or illogicality, or unreasonableness some degree.
In a context such as the present, it is necessangentify and

characterise the suggested error, and relate ith® legal rubric

under which a decision is challenged.

It was in light these decisions that Gummow andridajJd outlined the
jurisdiction of the Tribunal irSGLRB referring to sections 36 and 65 of
the Migration Act 1958 (Cth) and the fact that the Minister (or
Tribunal) has an obligation to grant or refuse tang a visa rather than
a power to exercise a discretion if is satisfiedvafious matters and
that the ‘satisfaction’ of the Minster (Tribunal) is acondition
precedent to the discharge of the obligation tongrar refuse to grant
the visa, and is a “jurisdictional fact” or critean upon which the
exercise of that authority is conditiong@t [37])

On this basis their Honours went on to state ajf fi3&:

The satisfaction of the criterion that the applit@éa non-citizen
to whom Australia has the relevant protection odiigns may
include consideration of factual matters but théical question
is whether the determination was irrational, illcgl and not
based on findings or inferences of facts suppotigdlogical
grounds.

However their Honours continued:

inadequacy of the material before the decision-makacerning
the attainment of that satisfaction is insufficient itself to
establish jurisdictional error(at [38]).

Their Honours then considered the grounds reliethd®GLB There
was no general claim that irrationality and illaglity in findings of the
Tribunal constituted jurisdictional error as subhbt rather a claim that
there was “no evidence”, that the Tribunal had ceiireits credibility
finding, that there was an issue about the competei the applicant
and more generally that there was a denial of phaee fairness.
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52.

53.

54.

55.

It has not been established thatS6L.BGummow and Hayne JJ were
suggesting that irrationality and/or illogicality fact finding of itself
constituted a jurisdictional error. Rather, whia¢it Honours stated
appears to reflect the proposition that the Trilbumas required to
reach its state of satisfaction irfraasoned fashion”(see Allsop J and
NADH at [355]). As Madgwick J suggested $ZAPC(at [57]) “the
powers of decision makers such as the Tribunahateto be exercised
capriciously — not according to humour but accoglto law”. Itis in
this sense that Madgwick J summarised what was saiGummow
and Hayne JJ i6GLBat [38] as a requirement thdlhe determination
must be a rational one” Notably, however, his Honour went on at [58]
— [59] to consider the application of these pritespto a situation
where there was a crucial finding made without e to support it.

Moreover, there is a clear line of authority in thell Court of the
Federal Court that illogical reasoniraj itself does not constitute a
jurisdictional error (see in particul®ACB v MIMA[2003] FCAFC
235 at [30] andvWST v MIMIA[2004] FCAFC 286 at [18] in which
the Full Court stated, after referring to the diecian NACBin which
the High Court had refused special leave to apyibat, the“current
state of the law is that want of logic in the reasof the RRT is not an
available ground of review’(also seeW404/01A of 2002 v MIMIA
[2003] FCAFC 255 at [35]NATC v MIMIA[2004] FCAFC 52 at [25],
WAJW v MIMIA2004] FCAFC 330 at [31] — [32] anVAJQ v MIMIA
[2005] FCAFC 79 at [22]).

While these decisions make it clear that want gidof itself is not a
ground of review, it is also clear that in all tbecumstances of a
particular case want of logic may cast doubt upbe Tribunal's
reasoning, at least where there is no base upochvthat reasoning
can be supported (s&ACBat [30]) or may be such as to point to a
basis on which the decision may be challenged ashimg a
jurisdictional error.

In this case the applicant relied not only on a glamnt of illogicality

in the sense of a lack of a link between findingat the fact that the
applicant travelled on her own passport indicateat she was not of
adverse interest to the Chinese authorities uppartiere in 2001 and
the conclusion that she was not practising Falungdo China prior to
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57.

58.

her departure in 2001, but also claimed, in effétat the Tribunal
overlooked or ignored the evidence of the applicaat she and her
friends (two of whom were her witnesses) had beetaided for a
week in August 1999 and released after they agiesyn a guarantee
document stating that they would not practise F&8ong in the future.
It was submitted that the Tribunal overlooked araged the evidence
that from the perspective of the Chinese autharitiee applicant had
renounced Falun Gong in August 1999 so that shddwumm longer be
of interest to them (and hence would not be a “ednperson or
stopped from leaving the country).

In addition, it was contended that in making threding the Tribunal
had failed to consider or have regard to the camative evidence of
the two witnesses who gave evidence for the apgliaathe Tribunal
hearing in circumstances where it could not be #atithe applicant’s
claims had been discredited by comprehensive fgedof dishonesty
or untruthfulness (se&/AlJat [26]).

This may not be a case in which it can be said thate was “no
evidence” in relation to the findings in issue,light of the evidence
the applicant’s ability to travel overseas and tdepart from China on
her own passport and the country information retirdby the Tribunal
in relation to exit from China and to the effecattlit was improbable
that ‘dissidents on wanted listwould be able to exit on passports
issued in their own names. However, counsel far #pplicant
correctly pointed out that there may nevertheless & legal
consequence of the “difficulty” with the mannervihich the Tribunal
moved from its reasoning that the fact that thelieppt travelled on
her own passport and departed China unhinderetidoguthorities did
not suggest that she was of ‘adverse interesti¢oaluthorities on her
departure to the conclusion that the Tribunal dod accept that she
was a Falun Gong practitioner in China from 1991l whe left China
in 2001.

The “legal consequence” (see Gleeson CApplicant S20/2002t [5])
of the difficulty with the reasoning of the Tribunaecomes apparent
when one considers the precise nature of the clammade by the
applicant as to what occurred in China. The applicid not simply
claim, as the Tribunal stated in its findings amésgsons, thatshe,
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together with three others commenced the practiseatun Gong in
China in 1997 and all four were detained in Augl@99”. Whilst she
claimed she met three people in May 1997, one asnwimtroduced
his experience of practising Falun Gong to thenr, ¢laim (in the
statement attached to her protection visa appticatvas that the next,
day she and two of the others went to the FalungGQmactitioners’
practice site in a park where a named person veasdach and that she
persisted in practising Falun Gong every mornin§he not only
claimed to have practised Falun Gong in this pubiy but also that
they gathered at the coach’s residence to studynFabng principles
every Thursday evening.

59. She then claimed that, after the campaign was fedagainst Falun
Gong in July 1999, the named codulas arrested” and“we were put
into the Brain-washed (sic) classes and were fdwmegive up our
beliefs of Falun Gong. If we didn't do as we wasked we would be
put into labour camp. So we had to do as he odld® write
guarantee statement of giving up our beliefs amg@hg practising
Falun Gong in the Brain-Washing class at a [namBd]ice Station’

60. In other words, this was not simply a claim tha #pplicant practised
Falun Gong privately in China (as distinct from le&aims about what
occurred when she arrived in Australia). Rather slaimed that she
had participated in exercises in a park and alseklyestudy with a
coach who was arrested. After he was arrestedyslsedetained she
then wrote a guarantee statement giving up heefisedind to the effect
that she would stop practising Falun Gong. Hedenwte at the hearing
that after her release in August 1999 she andrlesrds got together in
each other’s homes and continued to practise F&ang, can be
contrasted with her claims about the more publiacpice of Falun
Gong she claimed to have engaged in prior to Au@@88. In that
context she claimed that she and her friends welck they could
‘freely’ practise Falun Gong if they came to Australia.

61. Moreover two of the applicant’s friends attended Thibunal hearing
and gave evidence on her behalf. The only recbmihat occurred in
the Tribunal hearing is the Tribunal reasons fasiglen, in which it is
recorded that they both stated that they had coroetethe practice of
Falun Gong together with the applicant in 1997. eSéh statements
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63.

64.

65.

must be seen, however, in the context of the clamasle by the
applicant in relation to practise with a named to@aca park and study
sessions at the home of that coach who was arresf€99.

In corroboration of the applicant’s claims the weses also claimed to
have been detained by the authorities for a wedugust 1999. The
Tribunal recorded that they agreed that they haéurtber difficulties
with the authorities and were able to leave Chirtaout any problems
with the Chinese authorities. Again this evidenugst be seen in the
context of the applicant’s claim that after thestease from detention
they got together in each other’'s homes to pradtsen Gong. In
other words she claimed that after her release fdmtention she
practised Falun Gong in private with her friends.

The applicant also agreed she had no further diffes with the
authorities. While the applicant may not have egply raised with the
Tribunal the claim that after she signed the guaeatetter she would
no longer be of interest to the authorities aswgbeld be perceived as
having renounced Falun Gong, it is clear that suctaim is implicit in
what the applicant said about the nature of hectjwe of Falun Gong
in China at various times and her wish to pradtakein Gong freely.

As contended for the applicant, it is clear thatagpect of the claims
that arose on the material before the Tribunal thas from 1997 to

1999 she had engaged in a form of public practia @so study of

Falun Gong with a coach who was arrested in 19@8tHat after his

arrest and her subsequent detention and signat@ewarantee, from
the perspective of the Chinese authorities she readunced Falun
Gong. The Tribunal did not address this aspecthef applicant’s

claims in making its finding that, given that sheuld depart China
unhindered on her own passport, it did not acdegit$she was a Falun
Gong practitioner in China in 1997 until she lefti@a in 2001.

It is the case that the Tribunal referred to thpliapnt's claims about
detention and release after she signed a guarbettee but it did so
only after its finding that it did not accept tisite was practising Falun
Gong prior to her departure from China. Howevermaking that
critical finding, the Tribunal did not take into aaunt the integers of
the applicant’s claims about the nature of her fpramf Falun Gong,
the implications of such practice, the fact tha¢ signed a guarantee
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letter and thereafter did not practise in publicattend study at her
coach’s residence.

66. Even if such material were not of itself to be melgal as a relevant
consideration but only as an item of evidence, |saftisfied that the
Tribunal fell into jurisdictional error in circumatces where it also
failed to take into account and give consideratmrhe corroborative
evidence of the two witnesses called by the appliea the Tribunal
hearing in the manner considered by the Full Cafirthe Federal
Court inWAIJ.

67. Importantly, this is not a case in which it can baid that the
applicant's claims were discredited by comprehensindings of
dishonesty or untruthfulness (sé&#lJat [27] andApplicant S20/2002
per McHugh and Gummow JJ at [49]). Nor is it aecaswhich the
Tribunal had regard to implausibilities, inconsmsties or other
deficiencies in the applicant’s evidence in relatio what occurred in
China such that there could be said to‘dmgent material to support
the conclusion that the [applicant] has liedWAIJ at [27]). Rather,
the Tribunal simply did not accept that the applicaas a Falun Gong
practitioner in China because she had been allEate China on her
passport in her own name.

68. This is not a case in which it can be said thatowoboration could
undo the consequences of a conclusion that theicapps case
comprised lies, given the limited basis on which Tibunal reached
its decision and its failure to address the natfrehe applicant’'s
claims about her practice of Falun Gong in Chingaaying times from
1997 to 2001. Rejection of the claim that the majpit was a Falun
Gong practitioner in China cannot be said to réfeecomprehensive
finding of dishonesty or untruthfulness. Therencsreference to any
aspect of the applicant’'s evidence being unsat@fgcinconsistent or
implausible (cfApplicant S20/2002t [12] per Gleeson CJ). Contrary
to the submissions for the first respondent, ma$ a case in which it
can be said that there was a comprehensive bagtsefoejection of the
underlying claim of the applicant to be a Falun G@mactitioner so
that it was not necessary for the Tribunal to de#h the particular
integers of the claim whether consisting of aspedtshe claim as
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69.

70.

71.

72.

73.

raised by the applicant or, in particular, the obarative evidence of
her witnesses.

Moreover, the Tribunal did not address the purgbrterroborative
evidence from the witnesses in terms that indicdked it regarded
such material as worthless on probative grounds.

The legal representative for the first responderas wgiven the
opportunity to make post-hearing written submissiomrelation to this
ground (which was continued in an amended apptindtied in court).
The respondent’s submissions did not address tphkcability of the
principles inWAIJ to the circumstances of this case. It was subuhitt
that as the witnesses’ corroborative evidence wadrary to the
Tribunal’s finding as to the practice of Falun Gahgould be inferred
that it placed no weight on it and it was not regdito set out reasons
for rejecting it. However this does not provide basis for
distinguishingWAIJ.

Contrary to the suggestion that it can be infertieat the Tribunal

placed no weight on the corroborative evidence hef &pplicant’s

witnesses, given the potential importance of thwgeesses and the
failure to refer to such matters in the findingsl aeasons part of the
decision (in contrast to the discussion of the ena® about what
occurred in Australia and the corroborative evideimcthat respect) the
inference should be drawn that the Tribunal did atually consider
what significance and weight the evidence of then@gses in relation
to what occurred in China should be accorded KB&&T at [212]).

While it is clear that the Tribunal was aware oé thvidence of the
witnesses, as Sackville J statedSingh v MIMA(2001) 109 FCR 152
at [58] (albeit in a different contexta decision maker may be aware
of information without paying any attention to it give it any
consideration.” In this case | am satisfied that the Tribunalethito
have regard to the corroborative material in tmeliigs and reasons
part of its decision.

In all the circumstances | am satisfied that thbudmal’s failure to have
regard to the corroborative material before reaglanconclusion that
(while not expressed in those terms) rejected ppdiGant’s credibility,
as it rejected her claims as untrue, was such tiat Tribunal’s
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determination was not carried daccording to law” (WAIJat [27]) so
that the decision was affected by jurisdictionaioer In WAIJ such
error was characterised first as an error in tmseef a failure to act
judicially in respect of corroborative materialn that case there was
no material before the Tribunal that permitted @ dispose of
documents it was otherwise bound to consider orfdhemise” that it
was possible the documents had been fabricatefbZ2f§t Lee and
Moore JJ also found that it was'@enial of a fair process to dismiss
documents from consideration where the materiateinesupports an
applicant's case in substantive respects and naumglofor such a
course is provided by the documents in their fackeyoother facts”(at
[53]) and thus that the Tribunal did not accord #pplicant practical
fairness. The same may be said in this case atioal to the oral
evidence of the witnesses. | note in this respbat it was not
suggested for the first respondent that s.422Bi@Migration Act was
relevant and the question of the applicability ofinpiples of
procedural fairness was not addressed. In any tevean oral
submissions counsel for the applicant clarified thia contention was
that there had been a failure to have regard e&vaelt material.

74. In WAIJ the Tribunal had considered the corroborative ewidein
iIssue in one sense, in dismissing the documenta fronsideration.
However in this case the Tribunal failed to have asgard to the
corroborative evidence in the findings and reagmars of its decision.
It also, as set out above, failed to address (agrthgps failed to
appreciate) the nature of the applicant’s claimeatise of Falun Gong
in China and hence the relevance of the corrob@&vidence to those
claims. In all the circumstances | am satisfiedt tthe Tribunal fell
into error that can be characterised as a jurischat error in the sense
considered irCraig v South Australi§1995) 184 CLR 163 at 179 and
Yusufat [82] — [85] in that it ignored relevant materiala way that
affected the exercise of power.

75. Accordingly the matter should be remitted to thebdinal for
reconsideration according to law.
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Practise in Australia issue

76.

17.

78.

79.

The second ground in the amended application takes with the fact
that the Tribunal did not accept that the applicaas involved in the
practice of Falun Gong prior to her detention inlawood and
following her release from Villawood from June 2006til October
2005. The Tribunal is said to have fallen intogdictional error in
making these findings as it failed to consider awérregard to the
corroborative evidence given by the two witnessesha Tribunal
hearing.

The Tribunal described the relevant evidence ah#sing as follows:

The witnesses gave evidence that they commencetispra

Falun Gong together with the applicant in 1997.ey¥mentioned
they were detained by the authorities for a weelk989. They
confirmed they had joined the Falun Dafa organisatiin

October 2005. When asked why they waited so laefgrd
joining the organisation one of the witnesses stdleat they did
not know about it as they just practised for heakthsons but
once they got to Villawood they were told that theyld join the
organisation and take a step further by studyintuRaafa.

It was submitted for the applicant that the Tridufeled to have

regard to the evidence of the witness (it was cdedehat it appeared
that only one witness addressed this issue) thathieeother witness
and the applicant, had practised Falun Gong forlttnegeasons

following their arrival in Australia in 2001 (thas, prior to being

detained at Villawood in June 2005). It was ackieolged that this
evidence was recorded by the Tribunal in the adcotiwhat occurred
in the Tribunal hearing. However it was said tin&t Tribunal made no
reference to this evidence in the findings and aeaspart of its

decision. It was said that for the reasons setrotglation to the first

ground the Tribunal also fell into jurisdictionater in this respect.

As the first respondent submitted, the evidencemiby the witnesses
that they undertook Falun Gong practice privatelyifealth reasons in
Australia prior to being detained was referred yahe Tribunal in the
findings and reasons part of the decision in théestentIt was also
her evidence, confirmed by the witnesses, thadsgh&ot join in any
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81.

82.

Falun Gong activities, other than private practigetil October 2005,
some four years and eight months after arrivind\ustralia”.

It was submitted for the respondent that in thig péits reasons for
decision the Tribunal dealt with the evidence Busand consequently
made findings about it, being that it did not adddat they applicant
had been involved in the practice of Falun Gongesiher arrival in
Australia.

It was also said to be clear from the subsequedirfgs, in which the
Tribunal accepted that the applicant did becomelued in Falun

Gong during her detention in Villawood and that dte attended
practice sessions at Chatswood since October 20850 reaching the
conclusion in issue the Tribunal was addressingot@d prior to the
applicant’'s involvement with the Falun Dafa orgatien. In other

words that the Tribunal had noted that the apptiGard the witness
gave evidence that she practised privately in Alistbut rejected that
evidence. It was argued that as the Tribunal hadlemfindings

contrary to the applicant’s evidence “confirmed thg witnesses” in
relation to her Falun Gong practice in Australtayas not required to
set out its reasons for separately rejecting threoborative evidence.
It was said that it could be inferred that the Uinhl placed no weight
on the corroborative evidence of these witnesse® dise applicant’'s
practice of Falun Gong in Australia (except in aéten and after
October 2005).

It was submitted for the first respondent that Trdunal was not
required to give reasons for rejecting all itemsewsidence (sede
MIMA; Ex parte Durairajasinghan§2000) 168 ALR 407) and did not
have to refer to evidence contrary to its findiggact (seeMIMA v
Yusuf(2001) 206 CLR 323 holding that the Tribunal wasyaequired
to set out its findings on facts material to itgidesn).

Reasoning

83.

In contrast to the position in relation to the aggoit's claims about
what occurred in China, it has not been establighat the Tribunal
failed to have regard to the corroborative evidesfdde two witnesses
in relation to the applicant’s practice of Falunn@an Australia. The
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84.

85.

claim for the applicant in this respect was tha¢ afh the witnesses
gave evidence that he, the other witness and thicapt had practised
Falun Gong for health reasons following their atiin Australia in
2001. As the first respondent submitted, this evad was referred to
by the Tribunal in its statement “it was also heidence,confirmed
by the witnessesthat she did not join in any Falun Gong actitie
other than private practice until October 2005 some 4 years and 8
months after arriving in Australia” (emphasis addedHence the
reasoning in relation to ground 1 (based on théufal's failure to
make any reference to the witnesses’ evidence sinfimdings and
reasons) is not applicable. No other issue wasntddy the applicant
with the reasoning of the Tribunal in reachingatgclusion that it did
not accept that the applicant had been involvetienpractice of Falun
Gong since her arrival in Australia. It has no¢hestablished that the
Tribunal failed to consider the evidence of thenedis as to private
practice in Australia in a manner constituting gdictional error.

It is apparent however that the Tribunal reasonimgthat respect
followed on from its finding that it did not accepat the applicant was
a Falun Gong practitioner in China from 1997 ushk left China in
2001. Given the jurisdictional error in relatianthat finding, even if
there was no error in the Tribunal findings in tiela to Australia, that
would not provide a separate independent basisther Tribunal

reasons for decision such as to warrant exercisthefdiscretion to
refuse relief.

In the result the application should be remittedtiie Tribunal for
reconsideration according to law.

| certify that the preceding eighty-five (85) paragaphs are a true copy of
the reasons for judgment of Barnes FM

Associate:

Date: 27 March 2007
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