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The Tribunal remits the matter for reconsideratiotin
the direction that the applicant satisfies s.3&R9f the
Migration Act, being a person to whom Australia has
protection obligations under the Refugees Convantio



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantaipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of CHIRRC), arrived in Australia and applied to
the Department of Immigration and Citizenship fd?ratection (Class XA) visa. The
delegate decided to refuse to grant the visa atifiaabthe applicant of the decision and his
review rights by fax.

The delegate refused the visa application on teesthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid application for
review under s.412 of the Act.

The applicant is currently in Immigration DetentiGentre.
RELEVANT LAW

Under s.65(1) a visa may be granted only if thagsi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a Protection (Class XA) visa is that
the applicant for the visa is a non-citizen in Aab& to whom the Minister is satisfied
Australia has protection obligations under 1951 veoion Relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together, the
Convention). Further criteria for the grant of atection (Class XA) visa are set out in Parts
785 and 866 of Schedule 2 to the Migration Regoeti1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongertkerally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@asons of race, religion,
nationality, membership of a particular social graw political opinion, is
outside the country of his nationality and is ueadn, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to metto it.



The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for agmtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or leeuntry or countries of nationality or, if



stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal at a hedoimgve evidence and present
arguments.

The applicant was represented in relation to thiveby his registered migration agent.
Application for a Protection Visa

According to his application for a protection viiae applicant is a national of China. He has
not specified his religion. He was a universitydet for a period of four years before he
returned to his parental home and lived at the saohdeess until his departure from China.
He worked as an “insurance agent” before he camaistralia in order to study. He departed
China legally. He is no longer in possession ofgaissport and claims to have lost it.

The applicant claims to have become a Falun Goagtiioner after arriving in Australia and
fears persecution for that reason if he were tarnetio China.

In support of his application, the applicant pr@dd statement containing the following
additional information.

He was born into an intellectual family. His pasehad bad physiques and suffered from
many diseases which did serious harm to theimlifé work. His mother was introduced to
Falun Gong in 1997 and after 2 months she founehapuraging improvement to both her
physical and mental health. Surprised by the nakileimprovements in his mother’s
condition, his father began to practice Falun Geitg her. During the period his parents
practiced Falun Gong, the applicant was at unityeesid could only get information about
the changes by phone. At that time he thoughtRhaatn Gong was a kind of Chinese Kung
Fu so he didn't pay much attention to it.

Following the Chinese government’s crackdown omuf&ong practitioners in 1999, his
parents were detained and subjected to bullyingyilation, beatings and detention. Because
of their brutal treatment his parents promisedap practicing Falun Gong. This decision
was against their will, but they had no choice. Whe went home during holidays he saw
sign of torture in his parents. His mother was bad mental state, speaking in a disorderly
fashion, while his father usually said nothingdaly long. Despite being set free, the police
and official local residents committee continuednonitor his parents. They were frequently
interrogated and asked if they practiced Falun Gtrar house was searched for Falun
Gong related material and because of the continhatesssment they were unable to live or
work as before.



After graduating from university he encounteredgtems while looking for a job because of
his family's association with Falun Gong. As he as® perceived or suspected of being a
member, a government road construction companydvetk an offer of employment
extended to him earlier. Friends who worked at doapany told him that this was for
reasons related to Falun Gong. Eventually he faujod with an insurance company
operating as a joint venture with an overseas arstg company. During the course of his
employment at his company, the local police andlezgs committee kept harassing his
company to find out what he was doing. They spokat boss on a number of occasions and
asked about the applicant and whether he had aky With Falun Gong. This constant
harassment caused him problems at work and afteaahe was forced to resign.

Finding survival difficult in China, he obtainedstudent visa and came to Australia. In
Australia whilst visiting the Chinese consulatenmet some members of Falun Gong who
were demonstrating outside. Remembering his pareeatslked to them and learned more
about the movement from them. Not long after tisimunication with Falun Gong
members, he began to practice Falun Gong. Athegust read brochures and began to do the
exercises and in early 2004 he read Falun Gongddlterature and started to practice irregularly
with a group in a park. He felt the impact of thragtice on his physical and mental health and
felt that he could not give it up.

As a result of his commitment to Falun Gong he gmagain about his parents and the many
others in China who had suffered because of thegSaigovernment's repression of Falun
Gong. As far as he is aware, his parents no lopgatice Falun Gong, but are still harassed
by the authorities. Eventually they could not taterthis treatment any longer and they moved to
his sister's house. They have been unable to dbtaporary residence permission to live with
his sister so their situation there is not secure.

Whilst in Australia the applicant’s student visgerd, but he remained in Australia out of
fear. He did not have a good understanding of Aliats migration rules and feared that he
would be deported back to China if he came forveard asked for help. Since being detained
he has continued to practice Falun Gong. He is atiethto practising if he returns to China as he
believes that his health will suffer if he ceasepitactise regularly. There are many
informants in Australia and it is likely that hisviolvement with Falun Gong here is known
to the Chinese authorities.

Application for Review

In support of his application for review, the appht provided a detailed statement to the
Tribunal providing more information about his clainThe applicant’s representative also
provided a submission containing her responsedalétegate’s concerns and additional
country information regarding the situation of FafBong practitioners in China.

The Hearing

The applicant confirmed the accuracy of the infdramacontained in his application for a
protection visa and his accompanying statementlgteconfirmed the accuracy of the
information contained in the statement providedupport of his application for review.

The applicants’ account of his addresses and wistkry in China was consistent with the
account provided in his application for a protectisa. He stated that he had studied at
university for four years. Upon graduation, he netl home and lived with his parents until



he came to Australia. Prior to travelling to Aurde worked at an insurance company, but
was forced to resign because of police harassnmehdiacrimination at work place. In
relation to the latter, he explained that he wapeated of being a Falun Gong practitioner,
even though he was not, and practitioners are dedaas being stupid or in similar terms. A
few months after resigning, he came to Australipursuit of a better future. On one
occasion he returned to China and stayed withdnisrms for one month. His parents have
since moved and are being supported by his sister.

He began practising Falun Gong a couple of yeavsndgn he encountered Falun Gong
practitioners in front of the Chinese consulate mgttee had to obtain visa related documents.
Asked why he would engage with Falun Gong practéis in front of the consulate, he
explained that on this occasion he was lookingafparking spot in front of the consulate
when an old man pointed one out to him. After pagkiis car he approached the man to
thank him and the man gave him Falun Gong brochuhésh he took home with him.

Having read the brochures, he returned to the datesa week later and this time he was
given a copy of a book called Falun Dafa. It toak lwo to three months to read the book
which contained instructions on how to do the Be¢s of exercises. He tried doing the
exercises at home, but found them difficult. Savieat to a park where he had seen Falun
Gong practitioners practising. He frequented thix phout three times a week on his way to
the university and practised by following othergti@oners. He was told that if he needed
professional advice he should to another locatibere a bigger group had started practising.
However, he seldom went to to this area. Insteade @r twice a month he went to a study
meeting at a local library. He stated that for tamiple of years he has been practising Falun
Gong by carrying out the five set of exercises amnday and mainly in the privacy of his
home.

The applicant found the practise of Falun Gongaweeha calming effect on him. He was
moved by the contents of Falun Dafa and consideatuh Gong to be a moral guide on how
to be a better human being and how to treat otherexplained that if, for instance, a
conflict was to arise between two individuals ongstrassess one’s self first and examine his
own shortcomings. Nothing is gained from conflicee if one was to win the conflict. Falun
Gong teaches that human beings were once highagdaiho have fallen below their station
and they need to go back to their original staeewént on to accurately name the fourth and
the fifth set of exercises, demonstrate the fosett explain the principle behind each
exercise and recite the specific verses that pi@otrs must be mindful of when carrying out
the exercises. He also provided a detailed andipsige explanation of Falun Gong’s
attitude towards eating meat, seeking hospitatrtreat, jealousy, and spreading the practise
of Falun Gong, as well as its philosophy regardivegconcept of karma.

The Tribunal asked him about the extent of his camigation with his parents regarding
their situation while he was still in China. Hedsae knew that they had to report to the local
police station regularly and that sometimes thé&cpand members of the neighbourhood
committee visited his parents at home. He knewttiede visits were related his parents’
association with Falun Gong, but he did not askyarestions as he did not want to cause
them pain. When he did question his parents albairt ¥isits to the police station, he was
told nothing had happened and that they had naehmit to attend these sessions.

The Tribunal put to him that his Falun Gong relagetivities in Australia could be construed
as a deliberate attempt to find a way to remaifustralia permanently. He said when he
started practising Falun Gong his student visastiis/alid and if he wanted to use Falun
Gong as a reason to stay in Australia, he woul@ teecome more active by attending



demonstrations in front of the consulate or talphgtographs of himself as Falun Gong
gatherings. He considers such behaviour almosphéasous.

It was put to him that he was well aware of thesemuences of practising Falun Gong in
China and asked him why he had not applied forumsydarlier. He said because he believed
that he could apply for permanent residency onrgjheunds. After his student visa expired,
he did not know what to do or what his options wete was asked why he did not seek
advice from compatriots. He said he did not wartetbeveryone and make the matter public.

He was asked why he returned to China previoustys&id whilst he had been harassed
before, he had never been detained in China. Kehald to return because his mother was
seriously ill. He was asked if anything happeneHito on that occasion. He said he was
summoned to the police station once and was ask®as questions about his parents, their
activities and what could be done to stop them fpamusing Falun Gong. The Tribunal
asked him what would happen to him if he were torreto China. He said he is now devoted
to Falun Gong and did not think that he would d¢atlun Gong. He said according to Master
Li, practitioners must protect themselves, butmde their beliefs.

Evidence from other Sources
Background to Falun Gong

The practice/philosophy/religion that is known aduR Gong was founded in 1992 in China
by Li Hongzhi, who is known to his followers as Nf&sLi. Falun Gong is based on the
traditional Chinese cultivation system known asoqy but it is novel in its blending of
gigong with elements of Buddhist and Taoist phifgsp Other terms such as Falun Dafa and
Falungong are used in relation to the movement t€hm Falun Dafa is preferred by
practitioners themselves to refer to the overagipinilosophy and practice (UK Home

Office 2002,Revolution of the Wheel — the Falun Gong in Chind i Exile,April). There

is no question that Falun Gong promotes salvati@md apocalyptic teachings in addition to
its gigong elements. Despite its own protestattorthe contrary, it also has a well-organised
and technologically sophisticated following and HaBberately chosen a policy of
confrontation with authorities (Human Rights Wagf02,Dangerous Meditation: China's
Campaign against Falungongebruary; Chang, Maria Hsia 200&lun Gong: The End of
Days New Haven, Conn., Yale University Press, pp.14gp91-95).

Falun Gong first came to prominence in April 199%@raseveral thousand Falun Gong
adherents staged a sit-in in Tianjin, outside thidiphers of the Tianjin University journal
that had published an article criticizing the moeern Official attention was heightened
when more than 10,000 practitioners coordinatedagful demonstration outside Beijing’s
leadership compound, the Zhongnanhai, on 25 APAB1 The demonstration was the first
major public manifestation of Falun Gong’s popujanm China, and is reported to have
caught the PRC authorities unawares. The auth®stemed to be chiefly concerned about
the capacity of the group to mobilise such largebers of followers, and the incident is
widely considered to have been the trigger foritiiteal crackdown against Falun Gong that
commenced in July. In late July 1999, a numberoekeghment departments implemented
restrictive measures against the movement, barirahgn Gong and issuing an arrest order
for Li Hongzhi. The movement was branded a “thteatocial and political stability” and
was banned on 22 July 1999. The government laureimedssive propaganda campaign to
denounce its practice and the motivation of itslégs, in particular Li Hongzhi. Since then,
the government’s accusations have been repeateblicised by the state media and



government officials (Human Rights Watch 20D2ngerous Meditation: China's Campaign
against FalungongFebruary; Penny, Dr Benjamin 20@G&lun Gong: What was it? and
what is it now? A talk for the Refugee Review Und National Members’ Conferenc29
August; Chang, Maria Hsia 200Balun Gong: The End of Dayslew Haven, Conn., Yale
University Press, p.7-10).

According to the Department of Foreign Affairs aimdde (DFAT):

Chinese Authorities ... are more concerned by thigyabi Falungong
members to organise themselves and to propagaiadealg beliefs. Laws
banning Falungong are aimed at preventing the fdaomand public assembly
of groups and the use of public means (books, gideaflets, mass media
etc.) to promote Falungong.” (DFAT, 20@ountry Information Report No
136/02, Falun Gong Practitioner20 June — CISNET China CX64757)

A 2005 DFAT report confirms that this advice idlstalid (DFAT 2005,Country
Information Report No. 05/34: China: Update on Fal@Bong 30 June — CISNET China
CX125116).

Overview of types of treatment of Falun Gong ptamters since 1999

From July 1999 on, Falun Gong protests were coadtBy police roundups in which
thousands of practitioners were detained in patickups and makeshift facilities for short-
term “reeducation”. The crackdown was accompanied boordinated media campaign by
China’s public institutions, highlighting the alled) dangers of Falun Gong and attempting to
justify the crackdown. From July 1999 until thedeof 1999, a “legal infrastructure” to
counter Falun Gong was erected: the banning of @€Embers, civil servants and members
of the military taking part in Falun Gong activ&iehe introduction of restrictions on legal
officers representing Falun Gong practitioners aritrcular calling for confiscation and
destruction of all publications related to Falumn@oFalun Gong internet sites also came
under attack.

Measures used against the Falun Gong have inckelesie sentences, allegedly
incorporating the use of psychiatric institutiongetain and “re-educate” Falun Gong
practitioners; an increase in systematic and statetioned violence against practitioners; an
escalated propaganda campaign against Falun Gepeatedly reinforcing the government’s
message that the group was an “evil cult” whicheplos threat to Chinese society; and the
utilisation of state institutions such as the poknd universities to combat Falun Gong.
Reports suggest that PRC authorities also attentptezttrict the movement of suspected
practitioners within China; to prevent the interaaal press from covering the activities of
the Falun Gong movement, and launching an offerespagnst the internet structure
underpinning the effectiveness of the Falun Gomgueisation in China. In recent years there
has been a dramatic abatement in the visibilittyadtin Gong activities within China, with
many practitioners performing the exercises at horsiead of in public. But there have been
regular public demonstrations, and the arrest,diete and imprisonment of Falun Gong
practitioners has continued. There have been deetBbent reports of deaths due to torture
and abuse. Practitioners who refuse to recant biediefs are sometimes subjected to harsh
treatment in prisons, labour camps, and extra-jalditegal education” centres. Falun Gong
cases are reportedly handled outside normal legakdures by a special Ministry of Justice
office, known as the 610 office.



On 1 March 2005, new religious affairs regulaticame into effect which bring regulatory
practices within a legal framework and into compti@ with China’s Administrative
Licensing Law. The new regulations protect the tsghf registered religious groups, but
critics say they give the authorities broad disoreto define which religious activities are
permissible. Only groups which meet governmentirequents can be registered, and the
government tends to perceive unregulated religgraaps as a potential challenge to its
authority. The Falun Gong and other groups labee “cults” remain banned, and Premier
Wen Jiabao’s 2004 Government Work Report emphasiegdhe Government would
“expand and deepen its battle against cults”, oidg Falun Gong (US Department of State
2005, International Religious Freedom Report 2005: Ch{meludes Tibet, Hong Kong, and
Macau),8 November; UK Home Office, 200Revolution of the Wheel — the Falun Gong in
China and in ExileApril; Chang, Maria Hsia 2004alun Gong: The End of DayBlew
Haven, Conn., Yale University Press, p.24-31).

Treatment of family members of Falun Gong praatitics

The US Department of State®untry Reports on Human Rights Practices — China
(includes Tibet, Hong Kong, and Macau) — 20f@es in respect of relatives of dissidents
generally

Authorities also harassed relatives of dissidentsraonitored their activities.
Security personnel kept close watch on relativggrofminent dissidents,
particularly during sensitive periods. For exampksurity personnel followed
the family members of political prisoners to megsinvith Western reporters
and diplomats. Dissidents and their family membeusinely were warned
not to speak with the foreign press. Police somegdinetained the relatives of
dissidents

(US Department of State 200dountry Reports on Human Rights Practices —
China (includes Tibet, Hong Kong, and Macau) — 2088bruary 25, Section
1f.).

Specifically in respect of Falun Gong members,UlkeState Department, in its 2001
International Religious Freedom Reponbted that the PRC had intensified its campaogn t
repress Falun Gong followers in early 2001, (as)RRC authorities were frustrated by their
lack of progress in eradicating the organisatiosh, @articularly, in minimising its public
manifestations such as public group exercises ajidyhvisible demonstrations. .The

report stated in this respect that:

The tactic used most frequently by the Central Gawent against Falun
Gong practitioners has been to make local officiasily members, and
employers of known practitioners responsible faventing Falun Gong
activities by individuals

(US Department of State 200hternational Religious Freedom Report 2001:
China October, section ).

The Human Rights Watch repollangerous Meditation: China’s Campaign Against
Falungong,similarly details theprogression of the PRC Government’s campaign agtias
Falun Gong movement in late 2000 and during 2001:

The most significant changes came after a Cent@mkWonference (a
meeting of high Party officials from all over Chipalled by the Party Central



Committee) in mid-February 2001, when Presidemtgltald provincial and
municipal Party officials to strengthen local cahiver Falungong
practitioners. The plan called for the immediaterfation of local “anti-cult
task forces” and similar units in universities tstanterprises, and social
organizations to augment the “610 office” (hamedtf@ date of its founding),
which reportedly had been directing the crackdoimnesJune 10, 1999, and
the “propaganda work office, which was in chargéhef media campaign.” It
ordered local officials to detain active practigos and to make certain that
families and employers guaranteed the isolatiah@ge unwilling to formally
recant (Human Rights Watch, 20@angerous Meditation: China’s
Campaign Against Falungondanuary (released 7 Feb 2002), ‘Section Il —
Defiance and Response’ — Human Rights Watch, 2DA88gerous
Meditation: China’s Campaign Against Falungodignuary).

And continues:

[B]ehind the scenes, China’s leaders continuedhtoree the “responsibility
system,” whereby “all levels of government leadpddice, neighborhood
cadres, work units and family members must recpuréshment” if a
practitioner reaches Beijing to protest. The tactade it possible to keep
Falungong from making international headlines dfwhed local authorities

to continue to persecute believers with little adeanf eyewitness international
coverage

(Human Rights Watch, 200Bangerous Meditation: China’s Campaign
Against FalungongJanuary (released 7 Feb 2002), ‘Section Il -idbeke
and Response’ — Human Rights Watch, 2@@¥hgerous Meditation: China’s
Campaign Against Falungonganuary).

A report on the Australian Falun Dafa Informatioan@re website states:

Over one hundred million Falun Gong practitionerd aeveral hundred
millions family members of practitioners have bdigimg under pressure and
fear for several years. Institutes at differentlevn the Party and in the
government, the army, schools at different levagentific research institutes,
news media, business enterprises, public secufibes, courts, the
Procuratorate [a unique legal system in China dgaliith government
employees and Party members], prisons, detentiaterss forced labor
camps, and even prisoners or detainees in detergiaiers and forced labor
camps, have all been forced to take part in thegeetion and become
accomplices either willingly or unwillingly, comnting crimes of all different
levels of depravity (‘The Complete lllegality ofeldiang Regime’s
Persecution of Falun Gong’ 2002, The Australiarufrdbafa Information
Centre web site, undated, p.http://www.falunau.org/illegalpersecution.htm
— Accessed 16 July 2004).

The report continues:

If a practitioner and his family members were killzecause of his belief in
Falun Gong, then their distant relatives may netnedare to take a look at
their corpse or inquire about the cause of theatle



(‘The Complete lllegality of the Jiang Regime’s g&ution of Falun Gong’
2002, The Australian Falun Dafa Information Centeb site, undated, p8 —
http://www.falunau.org/illegalpersecution.htmAccessed 16 July 2004).

Falun Gong practitioners themselves have documentaderies of publications the different
forms of mistreatment suffered by practitionersrirthe time of the first arrests in China in
July 1999. These publications contain personalwatsoprovided by Falun Gong
practitioners in China via phone calls, emailsg&xetc. The publication claims:

some workplaces have warned people that they méyeaeor their jobs may
be changed if they are unable to prevent theirlfamembers from practicing
Falun Gong

(Falun GongA Report on Extensive and Severe Human Rightstidngain
the Suppression of Falun Gong in the People’s RiegpabChing Compiled
and Edited by Falun Gong Practitioners, March 2@82®k 1: The Report
(from 1999 to March 2000), Part I.: Summary fronphthrreport.
truewisdom.net) p.12)

A 2003 paper by the Immigration and Refugee Bo&i@amada quotes a representative of
the Falun Dafa Association of Canada (FDAC) wharaga that she has “heard/read quite a
number of stories [where] supporters, especialtyifamembers were persecuted due to their
support to Falun Gong, or simply because theyaraly members” (28 Nov. 2003).
According to the representative, these non-praatis may be “interrogated, arrested,
beaten, removed from their jobs, demoted, or refimmuses” (FDAC 28 Nov. 2003). It is
noted that she the examples she provides relgtedple who have published information on
the internet criticizing the Chinese authoritiearfligration and Refugee Board of Canada
2003,CHN42185.E — China: Situation of people who doprattice Falun Gong, but who
oppose the government’s policy of labelling theugra cult and who encourage others to
learn about Falun Gong (2001-2003 December).

According to Jennifer Zeng, a Falun Gong practéronho was arrested, detained and
tortured before fleeing to Australia,

My husband, who is not a Falun Gong practitionackidn China he was
actually arrested in 2002, and detained for onetmand treated and
tortured very badly. And after he was releaseel 8itill, even today, he is

still monitored by the security department. Hisrfids spent a huge amount of
money to try to bribe a police to get him out, &edause he’s the only son of
the family, his mother was so terrified that shegeal away soon after he was
released. And all my family back in China is nowmitored. | also know

very clearly that the police inside China know gtieing I'm doing here in
Australia. | was actually warned not to use mydlaghone to talk to people
inside China — the person who warned me said ghal very strong reason
to believe that my telephone is monitored. Evenlangline telephone is not
safe (Transcript of RRT Members Seminar “Falun Ga&ngractitioner
Perspective” held at Sydney RRT/MRT on 22 June 2006

FINDINGS AND REASONS

The applicant’s claims are based on the Convemionnds of political opinion, religion and
membership of a particular social group. He esaliytilaims that whilst he was not a Falun



Gong practitioner in China, as a consequence gbdmsnts being practitioners, he was
subjected to harassment by the authorities. He upake practise of Falun Gong in Australia
and claims to be committed to it. He fears harheifivere to return to China.

At the hearing before the Tribunal the applicanteghis evidence in a straightforward
manner and his evidence was largely consistentsthvritten claims. Although the
applicant’s written submission to and oral evidebetore the Tribunal contained more
details compared to the contents of his writtetestant to the Department, the additional
information did not contradict his earlier claimsdahe Tribunal did not form the view that
he was embellishing his claims. Overall, the Trluiound him to be a reliable witness and
is not prepared to draw adverse credibility findirogn the basis that he provided more
information, some of which was new, to the Tribunal

The Tribunal accepts that the applicant’s paremievralun Gong practitioners in China. The
Tribunal accepts that they were subjected to nastient and continued harassment for that
reason. The Tribunal accepts that whilst the apptigvas not a Falun Gong practitioner, he
was also subjected to some harassment for therr@dsus parents’ association with Falun
Gong. This is consistent with the country informatconsulted by the Tribunal regarding the
treatment of practitioners’ family members by tlharities in China. The applicant,
however, has repeatedly stated that he was ndua Eng practitioner in China, was never
detained and was not mistreated. He came to Aisstrat because he was being harassed,
but in order to find a brighter future. Indeed Misted China without harbouring any Falun
Gong related apprehension.

The applicant’s fear of returning to China arisesaf his decision to accept and practise
Falun Gong in Australia. At the hearing, he prodidesimple and plausible account of his
encounter with a Falun Gong practitioner in frohthee Chinese consulate and the
subsequent evolution of his interest in and comm o the practise of Falun Gong. He
spoke convincingly about what Falun Gong meansny Why he has been inspired by its
principles and how he has continued to practisarF&long in Australia. He displayed a
sound knowledge of Falun Gong literature, includitgster Li’s views on eating meat,
seeking hospital treatment, jealousy, the concekaimma and how to spread the practise of
Falun Gong. The scope of the applicant’s knowleafgealun Gong as displayed at he
hearing, as well as his ability to accurately destiaie one set of exercises and articulate the
principles behind this and other sets gave theasgon that his understanding of Falun
Gong is the product of continued interest and sustcommitment over a period of time.
Having regard to the applicant’s family backgrounid,reasons for adopting the practise of
Falun Gong in Australia, the level of knowledgedmgplayed at the hearing and his overall
credibility, the Tribunal is satisfied that his cluct in Australia has been otherwise than for
the purpose of strengthening his claim to be ageduvithin the meaning of the Convention.

The independent evidence consulted by the Tribisrtal the effect that thousands of Falun
Gong practitioners have been arrested, detainethgmisoned. Practitioners who refuse to
recant their beliefs are sometimes subjected tshhaeatment in prisons, labour camps, and
extra-judicial “legal education” centres (see Ut&Departmentnternational Religious
Freedom Reports: China (includes Hong Kong and Mac2005). The Falun Gong
continues to be labelled as “cult” and remainsnitee Wen Jiabao’s Government has
emphasised that it would “expand and deepen itielsgainst cults”, including Falun Gong
(US Department of State 2005ternational Religious Freedom Report 2005: China
(includes Tibet, Hong Kong, and Maca8)November; UK Home Office, 200Revolution



of the Wheel — the Falun Gong in China and in ExXAleril; Chang, Maria Hsia 2004alun
Gong: The End of Day®New Haven, Conn., Yale University Press, p.24-31)

The Tribunal is of the view that the applicant énginely committed to Falun Gong and his
activities in Australia are a genuine reflectiorhef beliefs. The Tribunal accepts that the
applicant will continue to practice Falun Gongé Wwere to return to China. The Tribunal
finds that the applicant’s chance of facing arresprisonment and torture for the reason of
his political opinion, religion and membership gbarticular social group, if he returned to
China now or in the reasonably foreseeable fuianesal. The Tribunal considers treatment
to amount to “serious harm” as required by paray@iR(1)(b) of the Act. The Tribunal
finds that the applicant’s chance of facing advémsatment is exacerbated because of his
parents’ association with Falun Gong in China whobught them to the attention of the
authorities. As the applicant’s fear of harm isiiirthe authorities and there is no evidence
before the Tribunal to suggest that he could ataitin anywhere within China, the Tribunal
is not satisfied that the applicant could avoidkesecution he fears by internally relocating.
The Tribunal is satisfied that the applicant doeshave a right to enter and reside in any
other country besides China. The Tribunal theref®gatisfied that the applicant has a well-
founded fear of persecution for a Convention reason

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out in s.36(2) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of hy@ieant.

Sealing Officer's .D. PRECSA




