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DECISION RECORD

RRT Reference: N05/52418

Country of Reference: Israel

Tribunal Member: Ms Patricia Leehy

Date decision signed: 20 December 2005

Place: Sydney

Decision: The Tribunal remits the matter for re@nsideration

with the direction that the applicant is a person ©
whom Australia has protection obligations under the
Refugees Convention.

In accordance with section 431 of thkgration Act 1958 the Tribunal will not publish any
statement which may identify the applicant or aglgtive or dependant of the applicant.



BACKGROUND

The applicant, who claims to be a citizen of Israelived in Australia and lodged an
application for a protection (class XA) visa wittetDepartment of Immigration and
Multicultural and Indigenous Affairs under the Magiion Act 1958 (the Act). A delegate of
the Minister for Immigration and Multicultural amdigenous Affairs refused to grant a
protection visa and the applicant applied for revad that decision.

THE LEGISLATION

Under s.65(1) of the Act a visa may be granted drilye decision maker is satisfied that the
prescribed criteria for the visa have been satlsfie

Subsection 36(2) of the Act relevantly provided tariterion for a protection visa is that the
applicant for the visa is a non-citizen in Austet whom the Minister is satisfied Australia
has protection obligations under the Refugees Quioreas amended by the Refugees
Protocol. “Refugees Convention” and “Refugees Rmltcare defined to mean the 1951
Convention relating to the Status of Refugees &&¥ Protocol relating to the Status of
Refugees respectively: s.5(1) of the Act. Furthigega for the grant of a protection (class
XA) visa are set out in Parts 785 and 866 of Scleefio the Migration Regulations 1994.

DEFINITION OF “REFUGEE”

Australia is a party to the Refugees ConventiontardRefugees Protocol and, generally
speaking, has protection obligations to people atgorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social grau political opinion, is
outside the country of his nationality and is uead, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to retto it.

The High Court has considered this definition imuanber of cases, notabBhan Yee Kinv
Minister for Immigration & Ethnic Affairs (1989) 169 CLR 37%Applicant A & Anor v
Minister for Immigration & Ethnic Affairs & Anor (1997) 190 CLR 225¥linister for
Immigration & Ethnic Affairsv Guo & Anor (1997) 191 CLR 559Chen Shi Hai v Minister



for Immigration & Multicultural Affairs (2000) 201 CLR 293linister for Immigration &
Multicultural Affairsv Haji Ibrahim (2000) 204 CLR 1Minister for Immigration &
Multicultural Affairsv Khawar (2002) 210 CLR 1Minister for Immigration and
Multicultural Affairsvs Respondents S152/2003 (2004) 205 ALR 487 andpplicant Sv
Minister for Immigration & Multicultural Affairs (2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention di&fin First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Unf@&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious hamoludes, for example, a threat to life or
liberty, significant physical harassment or illgteent, or significant economic hardship or
denial of access to basic services or denial chcgpto earn a livelihood, where such
hardship or denial threatens the applicant’s capéxisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be duemgiainst a person as an individual or as a
member of a group. The persecution must have anadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need rethe product of government policy; it may
be enough that the government has failed or islartalprotect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted @mnsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsnie for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, pertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution éghrs.91R(1)(a) of the Act.



Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theirement that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fecution under the Convention if they
have genuine fear founded upon a “real chance&ddgrution for a Convention stipulated
reason. A fear is well-founded where there is dsebstantial basis for it but not if it is
merely assumed or based on mere speculation. A¢in@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the gauion occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or keuntry or (countries) of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austtes protection obligations is to be
assessed upon the facts as they exist when th@ates made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fil&jah includes the protection visa
application and the delegate’s decision recota Tribunal also has had regard to the
material referred to in the delegate's decisiod,@her material available to it from a range
of sources. The applicant gave oral evidencedadtibunal.

According to his Protection Visa application, thmpkcant is a single male who is Jewish.

According to the Department’s Movements databdmeapplicant came to Australia as a

visitor, left after several months and returnedtstralia a number of weeks later. He did
his military service in the Israeli army for seVeyaars.

The applicant gives no information about family nfeems. He says that he received three
years education. He has lived since the 1990s@a A. He gives no employment
information, though he describes his occupatiome.trdvelled to countries X and Y in the
1990s and has visited country Z.

The applicant said that he left Israel becausaitnation there is “very scary” because of
bombs exploding in bus stations. He says thabs$ieskeveral of his best friends when they
were killed serving with the military. The econansituation is bad and it’s difficult to find a



job. When you do find a job you are unable to earough. The applicant says that he is
afraid of being killed by a terrorist attack ormeéght be put in the army and be killed. He
says he does not know whether the Israeli autkerdan protect him but they did not protect
his friends who were killed. His parents suppamt.h

At the Tribunal hearing the applicant gave the tiniél a submission. In the submission he
describes in some detail his attitude to Israeltardsraeli Defence Forces (IDF) at the time
when he began military service, and the ways irctvhis attitude changed as a result of his
experiences in the army. The applicant said than @fter he started his service he knew that
he was not suited to combat, but while he wantddawe, he saw what happened to other
soldiers who tried to leave the army. The commesntteind reasons to punish them and they
were treated unjustly. He says that during hiscoption he felt that he was losing his mind.
Most of his time was spent in area A which is ckahby both Muslims and Jews who are
extremely religious. Area A is one of the worsdqas to be stationed. The army presence is
not wanted either by Jews or Muslims. He saystti@tncidents he witnessed gave him
nightmares and crying fits at night. He felt heswdaing things against his conscience every
day. He saw other soldiers who asked to be trenesf@and were refused. Some soldiers did
not return from leave, but they were all caught sack to the Army Gaol. Within three
months of a specified year the applicant lost sgw@ose friends who were also soldiers. He
felt he was to be the next to go. After the deafitss friends he was forever changed. His
nightmares were full of children and women lookatdhim, and he felt shame thinking about
all the times that he had had to fight women anltl@m. He had no discretion to disobey his
commanders, but he could not justify to himselhfigg against women and children. He
describes bursting into houses in the middle ohibht to arrest suspected terrorists, and
being confronted by crying women and children. ddeame extremely depressed.

The applicant says that at one time he applied fpecific job. Everyone wanted the job,
but the applicant was the one to be chosen. Hevergselieved at not being in a war zone.
Towards the end of his compulsory military senheewas told that when he did his reserve
duty it would not be in his present area, but hadke Occupied Terrorises He tried to argue
against being sent there with the relevant armgsars but was told that he had a choice
between being a “refusenik” and going to gaol, @nd his reserve duty in the Occupied
Territories. He could not face either doing theerge duty until the age of 51 for 45 days a
year, or struggling against the system by spentiwagmonths a year in prison for refusing
service. He asked to be put in a non-combat onitbis reserve duty, but he was refused.
When the applicant got his a call-up notice foeres service he was terrified. He knew he



would not be able to go back to the Occupied Tartes, but if he refused, not only would he
go to gaol, but he would be judged by society antsitlered a traitor. He decided that he
would leave Israel as a way of avoiding reservg.dtie says that since he left Israel his
views have become stronger. He knows that herefilise to carry arms, especially against
women and children, and his only option will begtoto gaol. He does not want to spend his
future until he is 51 fighting against the systeHe objects to the government’s policy and
actions, and his conscience is weighted down bpéss actions as a member of the IDF.
The applicant says he does not wish to be forcdéhmm other human beings against his will.
He objects to the political situation in Israetidaels that the government policy should be
changed. The way that the Palestinians are begated in the Occupied Territories needs to
be changed by the government to improve the sttnati the Middle East.

It was put to the applicant at the Tribunal heathng he arrived in Australia previously and
stayed for several months. The applicant saidhbatid, and then left Australia for a number
of weeks, went to Country D and then returned tstfalia. He said that he did this because
he knew that when he had received his notice toislarmy reserve he had to leave the
country to avoid it He said that he had a frieméustralia who had recommended that he
come here. He said that several months aftemighed his compulsory military service he
received a letter from the IDF asking him to comd meet his new unit for the reserve
service. He said that he did not go to the meghbagsought out two senior commanders to
explain to them why he felt he could not serve igmaye in the army. They both told him that
he had to fight.

The applicant said that it was every boy’s expeman Israel that he would be in the army.
The applicant said that he thought that he wolstlglo his three years service and get on
with his life. However by six months after therstf his service he had seen terrible things.
He was in area A for several months. In area Aetinere Jewish settlers and Palestinians,
and the IDF was in the middle, stopping the JevasAmabs from attacking each other. The
applicant described some of the things he had tindluding going to the houses of
suspected terrorists at 2 am and having to takg fatlaers and sons as suspects. He was
ordered to do this, and it did not matter to higesiors what he thought. The applicant said
that after two months of his service he was hawvigptmares. He described a particular
incident. The applicant said that it was too mfgethim. The applicant said that after area
A he was sent to area B where there was fightindhaltime. He said it was a war against
people, women and children and boys who were nat@cted with terror at all. He said that
he had to stop people leaving the area, and sometiney wanted to take medicine and



supplies to their families. The applicant said theknew that if he objected, he would be
going to gaol. He said that it got harder overtinseveral friends died within 3-4 months in
a specific year. Several were killed in a tertoglsooting and the applicant took it very hard.
The applicant also described the death of hisfbesid from his home town. He said that he
could not do anything at all for the seven daysotirning. He had nightmares. He said his
conscience could not handle things. Every day thexemore blood. He spoke to his
commander to get more leave after his best friead, dbut he was refused. He said that he
was sent to area C where the war was very fidrogs of innocent people died. He felt it
was not right, that it was for nothing. He saidttthere were a few terrorists, but a large
number of soldiers invaded the town and killed tftpeople.

The applicant was asked whether he had consideecalternative He said that he did not
want to sit in gaol for two months of every yeéte would also get lots of black marks
against him and society would be hostile. His lakoknged when a particular job came up
during his military service, and he was able toéetihe Occupied Territories.

The applicant said that he was very happy to gebbtne army at the end of his service. He
said that he will remember the terrible things &e sll his life. He said that he used to see
people coming to Israel from all over the world digthting and dying for nothing. The
applicant said that he thought he would be abktad a new life at the end of his military
service. He had been good in school and had skileen he got his call-up for the army
reserve he knew he would have to leave.

The applicant was asked at the hearing what hedaihe went back to Israel. He said they
would ask him questions at the airport. After thatwould get a letter saying that he must
report for 45 days reserve service. He could nat dgain because he had been deeply hurt
by his previous experiences and his consciencedymatl allow him to do these things again.
He would not fight against women and children. thieught he would lose his mind if he had
to do these things, so he would refuse to fightvaadld be punished.

The applicant was asked why he had taken so lofagebapplying for protection in Australia.
He said that at first he was very excited juste@arbthe country. Then his mother called
saying that a letter had been sent by the armyshadad contacted them. They said that the
applicant would have to do his reserve service iEame back. He started to have
nightmares again and thought what he could dokrtésv that if he went back to Israel his
parents could not help him and he would have teesierthe army. The applicant said that he
has a sibling and he is very worried about him gomlitary service because he is very



sensitive.

The applicant was asked about his parents’ pdltieavs. He said that his parents were both
on the left and his father had always been prog@e&owever they have been disillusioned
over the years. His father has moved to the riglme applicant was asked about his own
opinions. He said that the situation is very caogteéd. He said that when he was in area A
he was shocked to see a young Jewish boy shodtPgestinians. Later a friend was killed
and he himself was driving home when a bus behimawas bombed. He said that Arabs
are killed too in suicide bombings. The applicsant that he could live in Israel despite
these, but he could not do reserve service. tehesed, he would have to sit in gaol for
months and then fight the system constantly. Theneld be a black mark against him
throughout his life and people would treat him por

The Tribunal also had before it independent infdromarelevant to the applicant’s claims.

All Israeli citizens and permanent residents ablé to perform military service. Arab
Israelis may volunteer to perform military servimg few do so.

Exemptions from military service are given to ag available for Jewish and Druze religious
scholars, Orthodox Jewish women, married womermgranet women, mothers, all non-
Jewish women and all Palestinian men except fobtluge and Circassians.

Military service lasts for three years for men @0d21 months for women. Reserve service is
required up till the age of 51 for men and up td@4vomen. Reserve duty involves up to 43
days annually. About a third of Israel’'s men ardecaup for reserve duty. The reserve forces
are about 450,000, more than double the size dftdreding army. Men of over 35 are often
not called up for reserve duty. Usually men arelthsged at the age of 41 or 45. Women are
as a rule not called up for reserve duty at all.

Citizens generally are free to travel abroad anehtggrate, provided they have no
outstanding military obligations.

Male conscientious objectors (COs) usually tryltone exemption through ‘unsuitability’
under article 36 of the National Defence Service ISuich claimants appear to be dealt with
in a non-systematic way. There is an informaltami board known as the Conscience
Committee which deals with persons who state ttsi@eli Defence Forces (IDF) official that
they cannot perform military service on groundsaifscientious objection. Official figures
show a low number of accepted applications and ntiDy (especially selective objectors)



never get referred to the Committee. In additioanynCOs are not aware of the existence of
the Committee and thus do not apply.

Applications by absolute pacifists are believetdéanore likely to be granted than those
made by partial objectors. And an application igerikkely to be granted if it has not been
the focus of public attention, as the authoritiesreot keen on CO cases turning into political
cases.

Failure to fulfil a duty imposed by the NationalfBece Service Law is punishable by up to
two years’ imprisonment. Attempting to evade miltaervice is punishable by up to five
years. Refusal to perform reserve duties is pubishay up to 56 days, the sentence being
renewable if the objector refuses repeatedly. TRdsedisobey call-up orders are regarded
as refusing to perform military service and carenee five years. In practice, sentences do
not exceed more than a year.

If an application for exemption from military seceiis rejected, the individual is ordered to
perform military or reserve service. Continued sadumay lead to being disciplined or court-
martialled. Military courts have sentenced COspdail.5 years. Sentences are frequently
much shorter but may be imposed repeatedly. Thgytmmdrom seven to 35 days and may be
renewed up to five times. The sentence for refuson@erform reserve duty in the Occupied
Territories is usually 28 days. Usually COs getregted after serving a total of more than 90
days but recently COs were sentenced again and afiar having spent more than 150 days
in prison.

(Sources: War Resisters’ Internatioranscientious objection to military servicein Isradl:

an unrecognised human right , 31 January 2003h({tp://www.wri-irg.org/en/index.html -
accessed 28 April 2003); US State Departm@oatintry reports on human rights practices
2003, March 2004, on Israel and the occupied terrigyriésrael’s reservists angry over army
duty extension proposal’, Associated Press, 13 M2893 (FACTIVA); Amnesty
International)srael: the price of principles: imprisonment of conscientious objectors,
September 1999, Al INDEX 15/49/99.)

War Resisters International also states, in ralatoselective conscientious objectors:

There are many COs whose applications for exematidar assignment to a post
within the pre-1967 borders (in cases of seleatwgscientious objectors) have been
rejected but who continued to refuse to serve lewe been sent to prison ... In other
cases informal arrangements within the armed facespparently made with



reservists who decline to serve in the Occupiedifbeles. This is at the discretion of
the individual commander, each case being dedft entits merits without providing
a precedent. In such cases arrangements may bewithaethe unit itself, which

may lead to assignment in Israel, postponemergroice until such time as the unit
would not be sent to the Occupied Territories, ovet service within the armed
forces or discharge on medical, domestic or wodkigds. However, there is no legal
right to this kind of arrangements; the selectioascientious objector is left at the
mercy of his/her commander.

In relation to the matter of call-up for reserveydof a person overseas, the Tribunal
contacted the Consulate General of Israel in Syone33 December 1997 requesting
information about the treatment of a person whodeted compulsory military service but
failed to perform reserve duty whilst overseas. TEnaeli Consulate in Sydney responded as
follows:

Any Israeli citizen who has completed compulsomaservice, is not considered a
deserter by the army for missing his annual reseuig while abroad. Moreover, the
annual reserve service is not accumulated whilegbervist is overseas.

There is no punishment or stigma of any kind refatb reservist being abroad while
called to reserve duty. Every Israeli citizen haght to spend as much time abroad
as he wishes, whether on vacation, business oy,steghrdless of his reserve duty.
However, in cases of war, when an absentee resexaalled to return to Israel for
military service, and does not obey, he might ke@ddso provide a satisfactory
explanation for his insubordination. (Consulate &ahof Israel 1997)

Amnesty International’s 2005 Annual Report (for mtgein 2004) on Israel and the Occupied
Territories includes the following:

The Israeli army killed more than 700 Palestiniamsluding some 150 children. Most
were killed unlawfully — in reckless shooting, divej and air strikes in civilian
residential areas; in extrajudicial executions; as@ result of excessive use of force.
Palestinian armed groups killed 109 Israelis — Bfhem civilians and including
eight children — in suicide bombings, shootings aradtar attacks. Stringent
restrictions imposed by the Israeli army on the emegnt of Palestinians in the
Occupied Territories caused widespread povertyusetnployment and hindered
access to health and education facilities. Theelsaamy destroyed several hundred
Palestinian homes, large areas of agricultural,land infrastructure networks. Israel
continued to expand illegal settlements and todoaifence/wall through the West
Bank, confining Palestinians in isolated enclawgsoéf from their land and essential
services in nearby towns and villages. Israeliemstincreased their attacks against
Palestinians and their property and against intenmal human rights workers. Certain
abuses committed by the Israeli army constitutedes against humanity and war
crimes, including unlawful killings; extensive aménton destruction of property;



obstruction of medical assistance and targetingedical personnel; torture; and the
use of Palestinians as “human shields”. The deileaiargeting of civilians by
Palestinian armed groups constituted crimes aghimsgnity.

Amnesty International’s 2004 report (for event2@93) included the following:

Scores of Israeli conscientious objectors who exfus perform military service were
imprisoned and some were court-matrtialled...

Scores of Jewish Israelis who refused to perforiitary service or to serve in the
Occupied Territories were sentenced to terms ofisnpment of up to six months.
Six others who were court-martialled before a raulitcourt for refusing to serve in
the Israeli army were awaiting sentence. All weiisgmers of consciencéemphasis
added)

The number of those refusing to serve in the O@xliperritories in Amnesty International’s
2003 Report was 158, representing a considerableare over its 2002 Report (33
objectors) and its 2001 Report (5).

Amnesty International issued a Press Release iereer 2002 relating to those refusing
military service in the Occupied Territories:

Amnesty International has today written to Shaufézolsraeli Minister of Defence,
to express concern over the imprisonment of Is@elscripts and reservists who
refuse to perform military service or to serveha Occupied Territories, as they
believe that by doing so they would contributeaioparticipate in, human rights
violations

Some 180 conscientious objectors and refuseniks begn jailed in the past 26
months.

"Members of the IDF (Israeli Defence Forces) whmpoat grave human rights
violations and war crimes, such as killing childesrd other unarmed civilians,
recklessly shooting and shelling densely populegdsdiential areas or blowing up
houses on top of people and leaving them to diewtte: rubble are not brought to
justice and held accountable for their acts."

"At the same time conscripts and reservists whaseeto serve, precisely to avoid
participating in such acts, are sent to jail fomting. What kind of message is such a
policy sending to Israeli society?" Amnesty Intéro@al asked.

The impunity enjoyed by IDF members responsiblehfoman rights violations and
the imprisonment of conscientious objectors arggrmncerns, each in their own
right; the combination of both constitutes an exieé/ worrying trend.



Conscripts who make it known that they are unwglliao serve on grounds of
conscience and because they believe that the aropmmitting human rights
violations are imprisoned, whereas other conscapgsoutinely granted deferral or
exemption from performing military service on rédigs grounds. (Al Index: MDE
15/169/2002, 18 December 2002, CISNET Document G498

Since that time, there have been reports of a nuofigeeople refusing military service in
Israel.

BBC News (http://news.bbc.co.uk) published thedwihg on its website on 25 September
2003:

A group of Israeli air force reservist pilots haween widely condemned at home for
their refusal to take part in attacks on the Paiest territories.

Israel's military and political leaders, as welklas media, have hit back hard against
the 27 pilots who signed a letter refusing to cauytargeted killings or other
operations in the West Bank and Gaza because timsydered them "immoral and
illegal.

According to Israeli radio, the deputy chief of tkeaeli air force, Brigadier General
Eli'ezer Skeydi, accused the pilots themselvesnofiibral" action.

He was quoted as saying they were making "cynisalaf the Israeli air force to
express a civilian view".

He defended the tactics employed by Israeli fordes, he said, were making "a
major effort to prevent harm to innocent people".

And Israel's chief of staff, Moshe Ya'alon, expeskalarm that the pilots had
bypassed military commanders to speak directliz¢éomedia about concerns which
were "political and not ethical".

"| feel that what they did should not be associavet the IDF in any way," he said.
The view from Israel's political leaders was equddAmning.

Prime Minister Ariel Sharon said the "IDF (Israe¢f®nce Forces) is not an
organisation where you can do as you please,"nmuoents carried by IDF radio.
"This matter will be dealt with appropriately byetdefence establishment.”

Foreign Minister Shaul Mofaz called the pilots "soientious objectors in uniform”,
adding that their action had "nothing to do withrais"... And newspaper
commentators across Israel also questioned thes'gistionale in submitting their
joint letter.



In December 2003, BBC News reported that therebbas strong criticism by the authorities
of one group of reserve soldiers:

Senior Israeli officials have sharply criticisedraup of army commandos who have
refused missions in the Palestinian territoriesrt&an reservists from the elite
Sayeret Matkal unit wrote to Prime Minister Ariddé8on saying they would not be
part of a "rule of oppression".

Deputy Defence Minister Zeev Boim told public rathe group should "face
judgement”, AFP news agency reported.

Three months ago, 25 pilots refused to take pddraeli bombing raids.

"These soldiers should be stripped of their unifamd face judgement for their
disobedience and rebellion, regardless of theianithich they serve, whether they be
pilots, cooks or mechanics,” Mr Boim told publicia (BBC News report, CISNET
Document CX87437 of 22 December 2003)

In January 2004, War Resisters’ International regzbon the end of the trial of 5 “refuseniks”
in Israel (“Conscience on Trial”). Having notedthreatment of objectors has become
harsher in the past two years or so, WRI claimsdlfaew phase” is beginning in Israel’s
treatment of “refuseniks” (the five on trial haduged to serve in the Occupied Territories):

On 4 January 2004, the "trial of the five" camamoend. The 11 months trial
marathon finished with a harsh sentence: one yaarsonment for five young
conscientious objectors, on top of the 11-14 motiteg had already spent in military
arrest or "open detention" at a military base.

The "trial of the five" ... marks a new phase in &istreatment of conscientious
objectors...

On 23 December the prosecution and the defen@iséteir arguments regarding the
"punishment"” of the Five. Prosecutor Kostelitz séWlhat we have here are
ideological criminals, and former Supreme Courtggulitzhak Zamir already noted
that these are the worst of criminals, since thatyonly break the law, but flout its
authority, and therefore should be doubly punishiée. very fact that they are
idealistic people and in many ways positive chamscshould be counted against
them, since it helps them find followers and spridear law-breaking further into the
society.” (...) "These persistent lawbreakers rhasthade to render the military
service which they owe to their country. It doesmétter how long it will take: in the
end they will be made to do it. If a heavier pumsgimt and the fear of a still heavier
one is the only way, then this way must be takenappened before. There were
refusers as defiant as these ones, and the mititangs knew what to do with them.



The US State Department in its 2002 Country Repotiuman Rights Practices (released
February 2003) for Israel and the Occupied Telgtostates:

Since its founding in 1948, Israel has been iratestf war with most of its Arab
neighbors. Throughout its existence, Israel alsodxgperienced numerous terrorist
attacks by a number of terrorist organizations k@t as their stated objective the
elimination of the Israeli State. With the onsetlad "Al-Agsa Intifada" in September
2000, there was a dramatic escalation in the lefvglolence directed against Israelis.
Since 2000 the number of terrorist incidents, amddli casualties due to such attacks,
rose sharply...

The "Intifada,” or Palestinian uprising, began ap&mber 2000. Its causes are
complex and remain highly controversial betweenpidugies. Since 2000 the security
situation has deteriorated both within Israel aritthiw the Occupied Territories.
Israeli and Palestinian violence associated wighltitifada has claimed 1,782
Palestinian lives, 649 Israeli lives, and the lieé41 foreign nationals. During the
past year, the scale and nature of the violenceggthand clashes have continued
daily. The conflict was marked by increased Israelitary operations and armed
attacks and terrorism by Palestinians againstligagets--including civilians within
Israel, settlers, and soldiers in the occupiedtteres and Israel. The attacks also
included suicide bombings, roadside bombings, shgait Israeli vehicles and
military installations, firing of antitank missilesd mortars, and use of hand
grenades. Israel Defense Forces (IDF) militaryoastiagainst Palestinians included
violence and abuse at checkpoints, incursionsRalestinian-controlled towns and
villages, targeted killings, firing toward civilisareas with tanks and fighter aircratft,
and intense gun battles with Palestinian shool¢asy observers characterized such
actions as punitive. By year's end, Israel reasgamilitary control, which placed all
major West Bank cities except Jericho under IDRrmdndemolished the homes of
suicide bombers and wanted men, conducted masisaraad transferred some
suspects.

The US State Department in its 2004 Country Repotiuman Rights Practices (released
February 2005) for Israel states:

During the year, a total of 76 Israeli civiliangddour foreigners were killed as a
result of Palestinian terrorist attacks in Israe ¢he occupied territories, and 41
members of the Israeli Defense Forces were kiledashes with Palestinian
militants. During the same period, more than 80@d$mians were killed during
Israeli military operations in the occupied temiés...

The country's population is approximately 6.8 raiili including 5.2 million Jews, 1.3
million Arabs, and some 290,000 other minoriti¢tids an advanced industrial,
market economy with a relatively high standardwht. Twenty one percent of the
population lived below the poverty line in 2003.ddmployment was approximately



11 percent, and was higher among the Arab populafioreign workers, both legal
and illegal, constituted about 7 percent of thetdbrce...

During the year, terrorist organizations such aslsfamic Resistance Movement
(Hamas), Al-Agsa Martyrs' Brigades, Hizballah, tsla Jihad, and the Popular Front
for the Liberation of Palestine (PLFP), committesherous acts of terrorism in Israel
as well as in the occupied territories.

According to the Government, there was a 45 perceméduction in the number of
Israelis killed in such attacks during the year dudo the construction of a
security barrier ... and effective terrorist interdiction. Seventy-six Israeli civilians
and 4 foreign nationals were killed, and over 3®tennjured in terrorist attacks
during the year. Forty-one Israeli security foreese killed and 195 injured. There
were 13 suicide attacks during the year that redutt 53 Israeli and 2 Palestinian
deaths. In addition, eight suicide bombers killatyahemselves. In contrast, 26
suicide attacks in 2003 caused 144 deaths...

The Israeli Government continued construction séeurity barrier along parts of the
Green Line (the 1949 Armistice line) and in the YWe@nk. The PA alleged that the
routing of the barrier resulted in the taking ofdaisolating residents from hospitals,
schools, social services, and agricultural propdstael asserts that it has sought to
build the barrier on public lands where possibitel ahere private land was used,
provided opportunities for compensation. Palestisiled a number of cases with the
Israeli Supreme Court challenging the routing efbarrier. In June, the Court ruled
that a section of the barrier must be reroutecerdahing that the injury caused by the
routing of the barrier did not stand in proper dion to the security benefits;
various portions of the barrier route were rerou@d July 9, the International Court
of Justice issued an advisory opinion, concludirad tThe construction of the wall
built by Israel, the occupying Power, in the OcedbPalestinian Territory, including
in and around East Jerusalem... and its associaggdegare contrary to international
law."

The Daily Telegraph (UK) published the followingpoet (“Has Israel Beaten the Suicide
Bombers?” on 30 November 2005)

Israelis are beginning to hope that daily life nbayreturning to something like it was
before the Palestinian uprising. In Tel Aviv, whighdes itself on being fun, the bars
are full at weekends. Crocodiles of Christian aagish tourists are once again
thronging the narrow streets of Jerusalem's Olg Ciie more relaxed mood has a
simple explanation. It is three months since tlsédarious terrorist attack.

The army says there were 25 such attacks in 200i2hvkilled 147 people. Last year
there were 20, killing 141. So far this year theage been only two, in which 19 died.
The Israelis are starting to believe that theititacare working. Palestinian groups
fighting them tend to agree. The question is whetie trend marks an irreversible



improvement or is merely a lull while the militagroups, decapitated again and
again, regroup and rethink.

One reason cited for the decline in attacks id#reier being built to separate Arab
and Jewish territory... But whatever the claims miadehe barrier, it is too early to
judge as the project is incomplete. Palestiniagstsa not a serious deterrent. "The
wall can't stop operatives," said Usama al-Ayasaathor of a book on suicide
bombers. "It has many holes in it."

Both sides agree that the main factor in the dechimactivity is Israel's success in
killing or capturing the leadership of the mostitaitt groups. Sources close to
Hamas, which is responsible for many of the suiaitiacks, say that in the West
Bank, from where most operations were launchedotbanisation has been badly hit.
"There is no money to finance operations,"” saiel 6Many of the leaders are gone
and it is difficult to replace them. Hamas needeast two years to rebuildDgily
Telegraph (UK) of 30 November 2005
http://www.telegraph.co.uk/news/main.jhtml?xml=/r&2004/05/22/wmid22.xml)

FINDINGS AND REASONS

On the basis of the applicant’s evidence, includiregevidence of his passport, the Tribunal
accepts that he is an Israeli national and thduaseno right of entry to any other country.

The applicant’s claims were presented in a briafimea with very little detail in his

Protection Visa application. A much more detagdebmission was given to the Tribunal on
the day of the applicant’s hearing, putting forweothsiderably more detailed claims and
changing the emphasis of the applicant’'s conceom & general anxiety at being targeted by
suicide bombers in Israel to very specific conceinsut doing reserve army service in the
Occupied Territories, where he had already semaireme conditions for the majority of
his military service. At the Tribunal hearing, #gplicant presented his claims in a
straightforward and frank manner. His evidence gxseemely detailed and in particular his
description of his growing revulsion at servinghe Occupied Territories was credible. The
Tribunal formed the opinion that the applicant’sdewice as presented in both written and
oral form on the day of his Tribunal hearing wasdible, even though its emphasis was
considerably changed from the evidence set ousiniiginal Protection Visa application

The Tribunal accepts that the applicant did hisalsory military service and that the
majority of his service were carried out in the Qued Territories. The Tribunal further
accepts that this was a period of increased viel&ath on the part of Palestinian terrorist
groups and of the IDF. The Tribunal accepts thatapplicant was extremely frightened and
that his conscience was disturbed by the actiongdserequired to carry out while serving in



the Occupied Territories. It accepts that hetfedt he had no alternative but to continue his
military service, since he thought that he wouldyaeled and that his future would be ruined
if he refused to do so. The Tribunal accepts dfftar the time spent in the Occupied
Territories, the applicant felt that Israeli polityere was wrong. It accepts that the applicant,
if he returned to Israel and were called upon toederve service, a duty for all Israeli males
to the age of 51 (with some exceptions) (see pagb®e), would refuse to undertake
service in the Occupied Territories because obhlegf that Israeli policy is wrong and
because of his past experiences as a soldier there.

On the applicant’'s own evidence, the Tribunal doa&sfind that he has been persecuted in
the past for a Convention reason or for any otkason. The Tribunal is, however, required
to consider whether there is a real chance thappécant will be persecuted if he returns to
Israel in the foreseeable future.

The Tribunal finds that the applicant has not refLi® serve in the past, although he has
made numerous attempts to persuade senior officét® send him on combat duty in the
Occupied Territories. The Tribunal notes thatapplicant had no objection to serving in the
army in a particular occupation The independerdrmition makes it clear that the applicant
will continue to be liable for reserve service & teturns to Israel, and that refusal to serve is
punishable by a prison sentence (page 9). Thennaton also indicates that gaol sentences
have in fact been given to those who refused ttoparmilitary service (Amnesty
International, page 11). The Tribunal is therefatsfied that there is a real chance that the
applicant will be required to do military serviddhe returns to Israel. It also considers that
there is a real chance, in the continuing critglation in the Occupied Territories, that the
applicant will be required to serve there. The mapit claims that because of his political
beliefs he will be obliged to refuse service in @ecupied Territories and on the evidence
provided at the hearing, the Tribunal acceptsdlaign. Taking into account all of the
applicant’s evidence, the Tribunal is satisfied thare is a real chance that, despite the fact
that he has not refused to do reserve serviceeipait, he will refuse service in the future.
Furthermore, the Tribunal is satisfied that if #pplicant refuses to perform the service, he
will be liable to punishment. The applicant hasrled, and the Tribunal accepts, that apart
from the legal punishment, he will be treated tigtoaut his life in Israel as at worst a traitor
and at best as a second-class citizen becauss dfhsal to serve.

The Tribunal has carefully considered the issuth@fpunishment to which the applicant, in
this case, would be subjected for refusing militseyice. It is aware that Mijoljevic v
MIMA [1999] FCA 834 Justice Branson observed:



This Court has on a number of occasions recogrmisatlthe enforcement of laws
providing for compulsory military service, and tbe punishment of those who avoid such
service, will not ordinarily provide a basis foclaim of persecution within the meaning of
the Refugees Convention.

As her Honour noted in that case, the Federal Gagtconsistently held that conscription -
even of conscientious objectors - will not of itdeind a Convention claim. This is
primarily because it lacks the necessary seleciadity.

It is clear from the country information (pages®-fhat in Israel the military service laws
and regulations are discriminatory, and are adni@resl in a systematically discriminatory
fashion. Some people are exempted on the grourttieiogender or their religious
persuasion, others may apply for exemption on thargls of conscientious objection, but
there is no formal, legal process for dealing witich applications. The informal committee
which considers applications does not appear toatpen a transparent basis. According to
the country information, persons whose objectiomiiitary service is founded on their
objection to Israeli policy in the Occupied Terries are not only not exempted, but are
punished for their refusal to serve. Amnesty Irdéional regards such persons as “prisoners
of conscience” (page 11). While the Tribunal hated that there has been an increase in
selective objectors since the beginning of the sédotifada, and there is evidence that
selective objectors routinely receive prison sergsrof 28 days, on occasion receiving
repeated sentences (War Resisters Internationptjdté on 12 imprisoned conscientious
objectors and refuseniks”, 22 January 2003; “Cargmus objection to military service in
Israel: an unrecognised human right”, 31 Janua®s®0t is also the case that conscientious
objectors generally may be subjected to similasgrisentences and repeated sentencing
(War Resisters International, Appendix to “Constimrs Objection”, 31 January 2003). On
a careful consideration of the evidence, the Trabagimes not accept that selective objectors
(ie objectors on the grounds of political opini@garding Palestine) have, at least up to 2002,
been treated more harshly than conscientious asgegenerally in the matter of their
sentencing. However, on the evidence of mediartepmd WRI's January 2004 report on
the sentencing of 5 refuseniks (pages 12-13) sthuation is changing.

The escalation of violence in the Occupied Tene®yris, in the Tribunal’s view, likely to
lead to greater community disapproval of those epddo the Israeli Occupation. The
media, including the Israeli media, have commenpted decline in community approval for
“refuseniks” since “Operation Defensive Shield” bagn the Occupied Territories in 2002
(for example, “In the middle, alone” iHaaretz of 16 June 2004, www.haaretz.com). There



is no evidence that community opinion generally, the opinion of the authorities in
particular, is becoming more favourable in relatiobjectors to service in the Occupied
Territories in the past few years. Not only ther&iMinister, Mr Sharon, is quoted as
making implied threats against selective objectious the language of other senior figures in
Israel indicates harsh opposition to refusenikgé€gdal2-13). The applicant has developed
political views which are opposed to Israeli gowveemt policy, and would now, in the
Tribunal’s view, feel obliged to express such viegecifically by refusing to serve in the
Occupied Territories. In these circumstances thieunal is satisfied that there is a real
chance that the applicant would be treated morghhathan conscientious objectors
generally if he were to be detained pursuant tsmedf general application relevant to
military service requirements in Israel. The Tnbuis satisfied that the reason for such
mistreatment would be the applicant’s politicalrepn, both real and imputed. It is therefore
satisfied that the applicant has a well-founded é¢gersecution within the meaning of the
Convention.

CONCLUSION

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention as andelogléhe Refugees Protocol. Therefore
the applicant satisfies the criterion set out 86&2) of the Act for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention.

| certify that this decision contains no informatiwhich
might identify the applicant or any relative or dagant of
the applicant.

Sealing Officer's .D. PRGWSA




