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DECISION: The Tribunal affirms the decision not to grant the

applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Indiajved in Australia and applied to the
Department of Immigration and Citizenship for ateation (Class XA) visa. The delegate
decided to refuse to grant the visa and notifiedapplicant of the decision and his review
rights by letter.

The applicant applied to the Tribunal for reviewtloé delegate’s decision. The Tribunal
finds that the delegate’s decision is an RRT-reaigl& decision under s.411(1)(c) of the Act.
The Tribunal finds that the applicant has madelial &goplication for review under s.412 of
the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muaber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 228JIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1MIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Ac¢iheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @auson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&aes made and requires a consideration
of the matter in relation to the reasonably forabéefuture.
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CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal to give@we and present arguments. The
Tribunal hearing was conducted with the assistafe® interpreter in the Tamil and English
languages.

Claims as set out in the protection visa application

The applicant states that he is a married manliskéehis ethnic group as Tamil and his
religion as Hindu. He states that he speaks T&milish and Hindi. He states that he
visited country A prior to coming to Australia. Hsts a number of years of education and
states that he has worked with the Indian Armyamother occupation.

Attached to the protection visa application isaeshent from the applicant. In the statement
the applicant states that he enlisted in the Indiany and he retired from the service . He
states that after his retirement he started progighysical training in the area. He states that
he was approached by some men who asked him taprtraining in their area. He states
that he agreed to accompany them for a short pésipdovide training and when he arrived
he realised that the group were politically mothfreferred to in this publication version as
Group A].

He states that they forced him to provide them waining and threatened to kill him if he
did not do as required. He states that he provideding and that he contemplated escaping
but he was fearful of being killed.

He states that the district 1 police raided tha ared that he was able to escape and return to
his own place. He states that however one of e anrested by the police told the police
about the applicant and provided details of his@amddress and that the police then went
looking for him. He states:

| faced dangerous threats from [district 2] tests; the [district 1] group A, the
police and the governments of [various areas]alhlcaught by any one of the
above, | am sure that | will be killed. My famityembers think that I live
somewhere and they are satisfied though they deg®ime. My family members
also do not like to live in India as they foreskee tlanger from any corner of the
country.

Application for review

In providing his application for review the appintaubmitted several documents to the
Tribunal. These documents are as follows:

» Several documents relating to the applicant’s tihemployment with the Indian Army,
which include a certificate.

» A certificate issued by the Indian Army in the naofi¢he applicant. The document date
is not readable.



* Photographs of the applicant in the Indian Army.

* A document titled providing details about the apgiit indicating that he was in the army
and that he retired.

» A certificate that contains reference to the agplicand his wife and children and a
further certificate document which also refershe applicant

* A further document referred to as a pension cedié copy.

* A document containing a photograph of the applieeaat referring to the applicant as an
ex-serviceman.

* An army discharge and recommendation for civil emgpient set out in Hindi and
English.

* An Income Tax Certificate from the Government ditnin reference to the applicant.
» An ex-serviceman'’s card in reference to the apptica
* An ex-serviceman'’s identity card with referencehte applicant

* A character certificate issued by the Indian Armyaspect to the applicant stating that
the applicant has served in the Indian Army antlhisaconduct both military and
personal is exemplary.

* A further certificate titled certifying that the plpcant had taken part in an examination
conducted by the army.

» A further certificate issued by the Indian Army lwiespect to the applicant.
» A birth certificate relevant to the applicant.

* An untranslated news article downloaded from thermet.

Claims as Sated at the Hearing

At the commencement of the hearing the applicagggnted the following additional
documents to the Tribunal:

. A photocopy of a First Information Report. Thistega

My husband said he will return within a month frgeistrict 1] but he didn't.

. A photocopy of a letter with the subject headinifl§]” and addressed to the
Inspector of Police. This letter states in part:

My husband said that he will be back within a mohtidn’t receive any call from
my husband more than 2 months. | am scared absliféi..
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. A photocopy of a letter headed [title] and dateakgd This states in part that:

There is life threat for all of you which | recetlenessage from Army intelligence
and they have advised that all of you should be aled very careful. They have sent
me the secret letter about this matter. This matue becz, on [date], was
somebody trying to kill [name]...

. A reference letter from the applicant’'s employdeneng to his employment.
. Several photocopies of untranslated news artieesral of which are also
undated.

The hearing was conducted with the assistancelTafal interpreter. At the beginning of the
hearing the Tribunal discussed with the applicastdnguage skills. The Tribunal noted that
in his Protection visa application he had indicateat he speaks, reads and writes English.
The Tribunal asked the applicant whether he undedsEnglish. The applicant stated that he
did to some extent. The Tribunal noted that hereadested a Tamil interpreter and the
Tribunal had a Tamil interpreter for the hearing &me hearing would be conducted through
the interpreter. The applicant agreed to this.

The Tribunal noted that the applicant had providettanslated news articles to the Tribunal
and reminded the applicant of the need to provadée Tribunal documentation in the
English language that he wished the Tribunal tcsimter.

The Tribunal noted that the applicant had providisdhassport to the Tribunal and asked if
this was his first passport. The applicant st#tedlit was his first passport and it was issued
to him in the early 2000s. He stated that he ltagiiged a visa in the mid 2000s to travel to
country A but he had never made use of this vida.stated that he decided not to travel to
country A because he did not consider it safe andith not think he could be provided with
protection there.

The applicant stated that he tried on several ameaso come to Australia. The Tribunal
asked the applicant about these occasions. THeapipstated that in the mid 2000s he had
twice applied for a visa to Australia and again twears later He stated that his applications
were rejected and that he received a visa to comeistralia the month prior to arriving in
Australia.

The Tribunal asked the applicant why he had begngito come to Australia since the mid
2000s The applicant referred to a letter he pedich the Tribunal at the commencement of
the hearing from his commanding superior whichdid sxdicated to him that his life was in
danger from terrorists from the district 2 groufhe applicant stated that after he received
this letter from his commanding officer he felttth@ needed to flee the country and seek
protection in Australia.

The Tribunal asked the applicant when he receikiedetter. The applicant stated he
received this letter in the mid 2000s. The Triduraed that the applicant had provided a
copy to the Tribunal and asked the applicant & thas the original letter. The applicant
stated that it was a photocopy of the originakletiut he had the original letter at home. The
Tribunal asked whether this was the translatechtmanslated version. The applicant stated
that the letter was written to him in the Engliahdguage.
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The Tribunal asked the applicant what measuresdiein response to receiving this letter
apart from attempting to leave the country anddr&w Australia. The applicant stated that
he was in the army and retired some years pri@ stidted that it was a voluntary retirement.
He stated that he started applying for a visa tetéalia after receiving the letter from his
commanding officer along with other members ofregiment warning him that his life was
in danger from the district 2 terrorists.

The Tribunal asked the applicant what other meaduegook to protect his life after
receiving the advice from his commanding officatthis life was threatened over and above
applying for a visa to come to Australia. The apgtit stated that he went into hiding. The
Tribunal noted that the applicant had stated teatdd been in employment to the mid 2000s
and had provided a letter to the Tribunal indiaatinis by way of a reference letter from his
former employer. The applicant stated that heatick but he was also in hiding. The
Tribunal indicated to the applicant that the Trialwas confused as how he could both be
working and also in hiding. The applicant statest he used to come out of hiding and carry
out his job but he also was in hiding. The appilictated that he resigned from his job in the
mid 2000s.

The Tribunal asked the applicant at what pointrmethe went into hiding. The applicant
stated that he went into hiding two years befoig ghortly after receiving the letter from his
commanding officer about the threat to his lifeneTTribunal again put to the applicant that
the Tribunal had difficulty understanding how heilcbboth be working full-time and at the
same time be hiding. The applicant repeated thaesigned from his job. The applicant
stated that although he had a visa to go to countrg had not attempted to take advantage
of it because he understood he could not get grotem country A.

The Tribunal asked the applicant about eventsemifd 2000s. The applicant stated that at
this time some people approached him and theymedjhim to provide training to their
terrorist group. The applicant stated that helbeeh providing training to others and that
they kidnapped him and required him to providenirag to group A. The applicant stated
that he was taken into the forest by the group édthat he agreed to give them training,
however they made him stay for over a year anddwige training. The applicant stated that
they threatened him that if he attempted to esttamewould kill him and he was forced to
provide training to them and he was told that idietnot agree to this he would be killed and
so would his family.

The applicant stated that the following year thatrdit 1 police carried out a raid on the camp
and that as the police had a photograph of him thighgroup they suspected him to be one of
them He stated that group A all tried to escapklenalso managed to escape when the
police raided their headquarters but the policeelet him to be a Group A member. The
applicant stated that they informed the distrippb8ce and that the district 3 police and the
district 1 police were searching for him and thatielieved that if he was to return to India
he would be killed by the police.

The Tribunal asked the applicant what type of trejrhe had provided to the group A. The
applicant stated that he had provided physicatitigi The Tribunal asked the applicant for
further detail about this. The applicant stateat tie provided training in the form of
running, jumping, crawling along the ground. Hatetl that he provided physical training.
The Tribunal asked the applicant whether he pral/atey other form of training. The
applicant stated that he had not provided any diper of training.
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The Tribunal stated that it had difficulty understang why the police would assume him to
be a member rather than assume him to be a vidtgroap A and captured by them, given
that is what he is claiming to be his circumstan€he Tribunal put to the applicant that the
applicant had provided to the Tribunal a policeorén which his wife had provided
evidence to the police that her husband had gossimgj, as well as a letter that his wife had
supposedly written to the police indicating thathael disappeared. The Tribunal put to the
applicant that given the police were informed thatapplicant had gone missing it would
seem that the police would be more likely to badigvat he was a victim and captured by
group A rather than to assume that he was a meofiltee group. The applicant stated that
because there was a photograph of him with grotipeApolice believed that he was part of
the group and would deal with him accordingly.

The Tribunal put to the applicant that given thatiad many years of service in the Indian
army and given that his wife had alerted the pdicthe fact that he had gone missing the
Tribunal had difficulty accepting that the policemd assume him to be part of group A
rather than a victim of them. The applicant staked he believed the group A would wish to
kill him. The Tribunal asked the applicant whytthauld be the case. The applicant stated
that they would try to kill him because he had gscafrom them and that he had not given
them training. The applicant stated that groupéal over India and he suspected because
he had run away and escaped they would wish tdnikill

The Tribunal asked the applicant whether it wasembito say that he feared harm from the
police because they suspected him to be a memlggoogp A. He feared harm from group A
because he escaped from them and he also fearedroan the district 2 terrorists because
he had served in the Indian army. The applicatedtthat this was correct.

The Tribunal asked the applicant whether thereamgshing else he wished to put to the
Tribunal. The applicant stated that he did notehanything further to say but that he just
needs his children and he is unable to see thenf ardvas to be returned to India he would
be killed.

The Tribunal put to the applicant that the Tribulnadl several concerns about his claimed
fear of harm on return to India. The Tribunal puthe applicant that the Tribunal was not
convinced about his claimed events. The Tribunaépted that he had served in the Indian
army and that thereafter he had been employed ké&ew However, the Tribunal was
unconvinced that he had been captured by the gkaand forced to provide training. The
Tribunal stated that it found it implausible thia¢y would bother to capture somebody for
over a year for the purposes of providing physihing in the form of exercises running
and climbing.

The applicant stated that he provided anotheraddraiining. The Tribunal asked what this
other form of training was. The applicant stateat he was also forced to provide them with
training on how to escape from the army. The Tnddwagain repeated that the Tribunal
considered it rather unusual that they would capsomebody to teach them escape
techniques.

The Tribunal also put to the applicant that thétinal was not convinced about his claim
that the police wished to harm him. The Tribunatl fo the applicant that the Tribunal did
not accept that he had been captured but eved dafisidered the Tribunal considered it
implausible that the police would consider him éodbmember of the group A in any event.
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The applicant repeated that the police had sedmtograph of him with the group A and
therefore would seek to kill him.

The Tribunal stated that given that the applicatt served in the Indian army for many years
and his wife had supposedly complained about himgoeaptured then it would be unlikely
that the police would assume him to be a memb#reogroup A.

The Tribunal put to the applicant that the Tribucahsidered some of the documents he had
provided to the Tribunal to be fabricated. Theéblinal indicated that there are number of
features of these documents that the Tribunal wasanvinced about.

In respect to the news article that he had provite=i Tribunal noted that this was merely a
photocopied document and undated and could easig been manufactured on a computer.
The Tribunal also noted that the letter the appligaovided, supposedly a letter written to
him from his commanding officer warning him andextimembers of his regiment that his
life was in danger had that several features afldtter were unsatisfactory in that style of
writing and the poor spelling did not seem to ke thf a commanding officer The Tribunal
noted that the style of this letter was signifitauifferent from the letter also provided to the
Tribunal from his former employer stating that laellbeen a satisfactory worker. The
Tribunal noted that this had been a well-preseatetiproperly constructed letter whereas the
letter the applicant presented supposedly fromatimsmanding officer was in a manner and
style that the Tribunal was not prepared to plaeght on it as being in fact a letter from his
commanding officer.

The Tribunal also discussed with the applicanthetocopy he had provided of the First
Information Report and letter from his wife. Thablmal noted that these documents simply
indicated that the applicant’s wife had informed flolice that she believed that her husband
was kidnapped. The Tribunal noted that there walhmwv —up or independent verification

of the complaint by his wife. The Tribunal also edthat the documents were poor
photocopies but not originals.

The applicant stated that he could obtain origifr@s India which might take some six
weeks. The Tribunal indicated the Tribunal woudd wait six weeks before finalising its
decision but that this did not preclude the applideom providing documents to the Tribunal
after the hearing.

The applicant referred to having marks on his bilodyn attempting to escape from the group
A. The Tribunal indicated to the applicant thaactepted that he may have marks on his
body, but that as a person who had served in thg;ahese marks would not indicate or
support his claim to have escaped but could be srecluired in a number of ways.

The Tribunal also put to the applicant it considetteat his claims to be in hiding out of fear
of harm but at the same time he was working in&test and as such the Tribunal did not
accept that the events had happened that he seedand that the applicant was in fear for
his life before he left India.

FINDINGS AND REASONS

The applicant’s claims may be summarised as follGke applicant claims he faces harm
from three distinct groups should he return to dnée fears harm from the district 2
terrorists by reason of a military operation he waslved in whilst serving in the Indian
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Army. He fears harm from group A because he escapadthem and they threatened to kill
him if he escaped. He fears harm from the Indighaities as they suppose him to be a
supporter of the group A. The Tribunal finds asdwk.

On the basis of the applicant’s passport preseattdte hearing the Tribunal finds that the
applicant is a citizen of India who arrived in Awdia and who remains as a non-citizen.

On the basis of the original documents and photiesopf original documents such as the
Military Service Card and pension payments the unid accepts that the applicant served in
the Indian Army and he voluntarily retired.

The Tribunal, however, has come to the concludianthe applicant is not credible in
respect of key aspects of his claims for protectidot being satisfied in respect of these
aspects of his claims, which are discussed bekadd the Tribunal to conclude that the
applicant is not in genuine fear of persecutioniadhere a real chance of persecution on his
return to India.

The Tribunal does not accept that the applicantiwéesar of harm in India from district 2
terrorists or is a target of the district 2 terstgiby reason of actions he undertook whilst
serving in the Indian Army. The Tribunal found #ygplicant’s oral evidence, in respect to
his manner of conducting himself to avoid the haerclaims to be in fear of, to be
inconsistent and unpersuasive.

The applicant claims to have received a letter afning from his former Commanding
Officer in respect to threats from district 2 tersts. When asked what measures he took in
response to receiving this letter, the applicafgrred to unsuccessful applications he made
to come to Australia. When pressed to explain wiedisures he took in India to protect
himself from the harm he claimed to fear, he st#étatlhe hid. When it was put to the
applicant that a reference letter from his formmapyer indicated that he was working at
this time the applicant claimed that he was bothiding and working at the same time and
that he would come out of hiding to go to work.

The Tribunal found the applicant’s oral evidencedaspect to threats from district 2 terrorists
to be vague. He did not elaborate on threats todnievents of harm to him.

The Tribunal considers the letter purportedly wentby the applicant’s former Commanding
Officer warning him of possible threats against himbe fabricated. The Tribunal considers
it implausible that the applicant’'s Commanding ©éfi of some years back would be writing
to the applicant stating that he had secret inftiondrom Army Intelligence. As discussed
with the applicant at the hearing the style, cartdion and content of this letter contrasts
with other original documents provided by the aqgoiit in respect to his period in the army.
The letter is poorly constructed and not in keepuitly style of those documents dealing with
other aspects of the applicant’s time in the Indhamy.

The Tribunal does not accept that group A will e to kill the applicant on his return to
India Nor does the Tribunal accept that the Indiathorities will seek to harm the applicant
on his return to India because they believe hilnet@ member of group A The Tribunal does
not accept these claims because the Tribunal fthendpplicant’s oral evidence about his
claimed kidnapping to be unpersuasive. The apdlidahnot readily or naturally speak of his
claimed period with group A. He only provided lietlt responses to questions asked When
asked to explain why the group A would keep hinsaptivity for over a year the applicant
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stated that they wanted him to train their merhings such as running, climbing ropes and
jumping. When the Tribunal expressed some resemnatibout the notion of capturing a
person for these purposes the applicant respoh@édhé was also required to teach them
escape techniques.

The applicant, at the hearing, provided to the dmdd a photocopy of a First Information
Report, which states that the applicant’s wife gade to the police to report her husband as
missing and a letter which is said to be a copg lettter written by the applicant’s wife to the
police stating that her husband is missing andiplysisidnapped. The Tribunal does not
place weight on these documents as independefficaédn of the applicant’s claims as they
are statements by his wife to the effect that lsbland is missing; there is no reply or
correspondence from the police indicating receiphese documents or actions taken in
response.

The Tribunal does not accept that the Indian atttbsrconsider the applicant to be an
associate of the group A, as the Tribunal doesooépt that the applicant spent over a year
forcibly held in a training camp leading the poltoampute him to be a member of group A.

Given the applicant’s long service with the IndRmny the Tribunal considers it remote that
the police would consider the applicant to be ituston with the group A such that the
police would wish to harm or kill the applicant bis return to India.

Accordingly, for the reasons set out above, thednal is not satisfied that the applicant has
a well- founded fear of persecution for a Convantieason on his return to India.

CONCLUSION

The Tribunal is not satisfied that the applicard igerson to whom Australia has protection
obligations under the Refugees Convention. Theeefoe applicant does not satisfy the
criterion set out in s.36(2)(a) for a protectioravi

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify the applican
or any relative or dependant of the applicant at isithe subject of a direction
pursuant to section 440 of tMigration Act 1958.

Sealing Officer's I.D. PRDRSC




