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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship (the Minister) to redu® grant the applicant a Protection
(Class XA) visa under s.65 of tiigration Act 1958the Act).

The applicant, who is a citizen of Pakistan, adiiueAustralia [in] October 2006 and
applied to the Department of Immigration and Citzt@ip (the Department) for a
Protection (Class XA) visa [in] May 2009. The dgée decided to refuse to grant the
visa [in] September 2009 and on the same day adtthe applicant of the decision and
his review rights by letter.

The delegate refused the visa application on teeslhathe applicant is not a person
to whom Australia has protection obligations unither Refugees Convention

The applicant applied to the Tribunal [in] OctoRe09 for review of the delegate’s
decision.

The delegate’s decision is an RRT-reviewable decisnder s.411(1)(c) of the Act and
the applicant has made a valid application foreeviinder s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisfi@ general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the 1@5hvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.
13.
14.

15.

16.

17.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defim
First, an applicant must be outside his or her ttgun

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressikerious harm” includes, for
example, a threat to life or liberty, significaftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahia@atens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hggl@&ned that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality although the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People agespcuted for something perceived
about them or attributed to them by their persasubat the motivation need not be one
of enmity, malignity or other antipathy towards thetim on the part of the persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. ThbBrase “for reasons of” serves to
identify the motivation for the infliction of theepsecution. The persecution feared
need not beolelyattributable to a Convention reason. Howeversgaition for
multiple motivations will not satisfy the relevaest unless a Convention reason or
reasons constitute at least the essential andisegmi motivation for the persecution
feared: s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a “well-
founded” fear. This adds an objective requirenmterihe requirement that an applicant
must in fact hold such a fear. A person has al“feeinded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is M@linded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



18.

19.

20.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

It is generally accepted that a person can acageitugee statusur placewhere he or
she has a well-founded fear of persecution as segpurence of events that have
happened since he or she left his or her courtigwever this is subject to s.91R(3) of
the Act which provides that any conduct engagdayithe applicant in Australia must
be disregarded in determining whether he or shaleall-founded fear of being
persecuted for one or more of the Convention reasatess the applicant satisfies the
decision maker that he or she engaged in the conduerwise than for the purpose of
strengthening his or her claim to be a refugeeiwitfie meaning of the Convention.

CLAIMS AND EVIDENCE

21.

22.

23.

The Tribunal has before it the Department’s filatiag to the applicantThe Tribunal
also has had regard to the material referred thardelegate’s decision, and other
material available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] Decan20®9 to give evidence and
present arguments.

The applicant was represented in relation to thivweand his representative provided
comprehensive submissions, including one afteh#daging.

The applicant’s background

24,

25.

26.

The applicant is a [age deleted: s.431(2)] man ftaimore. He states in his protection
visa application form that he is of Punjabi ethtyie@ind that he has no religion. He
came to Australia on a higher education studerat mgctober 2006 when he was [age
deleted: s.431(2)]. He has not completed his etudnd withdrew from the last course
in which he was enrolled in October 2008; his stiidesa was cancelled on [in]

August 2009 His passport expired in April 2009s khother and older sister, who is
divorced, remain in Pakistan. The applicant’séatiied shortly before he was born.

The applicant’s family had lived in [Suburb 1], laah, in a house inherited from his
grandfather and owned by his late father and a#flatives but in 2008 the house was
sold. The applicant’s family had lived there wéthvidowed aunt and her children.
Others who had inherited the property wanted tsleére of the money. The
applicant’'s mother then moved to an area namedui®uj into a basic house, nearby
[details deleted: s.431(2)]. The applicant’s mothed used money she received to
fund the applicant’s education here.

The applicant states that his mother supports khig(®) of Sikander Malhi, [details
deleted: s.431(2)]. His mother also liked the Biaki People’s Party Parliamentarian



27.

(PPPP) because she admired Benazhir Bhutto, tberl@dno was assassinated on 27
December 2007.

The applicant attended some meetings of the [Osgéion A] and he helped put up
some banners around the city and took part in witept marches about women’s
rights.

The applicant’s fears

28.

29.

30.

31.

32.

The applicant states in his protection visa appbecathat he came to Australia to study
but also ‘to escape [Relative A] and extremistRakistan because (he) had a different
opinion to them’ He states that he fears he vélleaten and tortured by (his)
[Relative A] and possibly killed’ and ‘physicallyahmed by other extremists’ in
Muthida Majlise-Ammal (MMA).

In response to the question in the protection agalication form about why the
applicant thinks he will be harmed, he states lieabelieves [Relative A] would harm
him because he (the applicant) has ‘denounced latadimo longer practises’ In the
statutory declaration dated [in] June 2009 whicls s@bmitted in support of the
protection visa application, the applicant stated he had never followed Islam very
strictly although ‘was forced to pray 5 times a’'dayd to observe Ramadan to ‘avoid
being hurt by [Relative A] and other religiousrexhists’ He does not have a religion
and told the delegate that he thought religiontéeconflict and extremism.

From the age of six, [details about the applicastisooling deleted: s.431(2)], for 13
years where he claims he was forced to pray angreb®amadan The school was
[distance deleted: s.431(2)] kms from home. Thdieg@nt's representative’s
submission noted that the [school deleted: s.4Bp(R)ed itself on teaching a broad
curriculum and encouraging critical thinking bualsic studies were compulsory for
all students and the applicant ‘was forced to pfiarg times a day. The applicant said
at the hearing that the school provided an all-doeducation and that only a handful of
the students were other than Muslim. He saidghater at sunset had been
compulsory. | advised the applicant that he hadwd in written statements that he
had been forced to pray five times a day and hé&amad that he had meant that it was
the norm to do so and so he did for that reasasomRhe age of eight, he fasted for
Ramadan at school but generally only a few day®ashadan were in the school term
and he did not fast when he went home for holiddys.had done well at school and
had no problems gaining admission to [Australiamcation provider deleted:
s.431(2)]. His sister had also attended a [scHetdils deleted: s.431(2)] in Lahore.

| explored with the applicant at the hearing otthetails about his religious practice in
Pakistan. He said that his mother had been gbieal and had not made him practise.
When his [Relative A] was at their home, he woldll averyone (men and boys) to
pray at the mosque and the applicant said thatlh@fced to comply. He said that he
had not been to mosque for some years before he takustralia.

| asked the applicant about his [Relative A], ofowhthe applicant is afraid, at the
hearing. The applicant said that he was in hesfifties or early sixties and that he was
[family details deleted: s.431(2)]. [Relative Ajisfe had died a few years ago. They
had four children. [Relative A] and his family hiaed a long way away [relatives’
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34.

35.

36.

37.

details deleted: s.431(2)]. [Relative A] had mofreyn his inheritance and his late
wife had property.

[Relative A] had attended a Mudrassa, a religialsl, and still gives money to
support that school according to the applicantlidgrthe applicant’s father who was a
moderate and educated man, [Relative A] believé&haria law and works with MMA.
The applicant said at the hearing that the MMA-<idigroup with which [Relative A]
was associated was Jamiat-e-Ulema or somethinghdte The applicant states [details
pertaining to Relative A’s association with the M\M&leted: s.431(2)]. [Relative A’s]
role is to get votes for the MMA in elections ahé MMA does so by using violence
and torture to frighten people who oppose theme dpplicant claims that [Relative A]
had a bodyguard who had an AK-47 gun and that ballysravelled with three or four
other men as well. He had contacts and influedde applicant’'s mother found this
frightening.

The applicant states that his mother has saidhbaf{Relative A] told her that he ‘has
ties’ with [details deleted: s.431(2)] ‘banned godl party called TTP’ which has links
with the MMA. [Details pertaining to Relative A&ssociation with the TTP and MMA
deleted: s.431(2)].

At the hearing | asked the applicant how he kneyRetative A]'s activities. He said
that [Relative A] tries to organise [details detkts.431(2)] votes for MMA. His
mother had told him about this. | asked the appliéf what he had submitted was all
he knew about [Relative A]'s activities and he ghiat as well he had heard from
people from his village that in the late 1980s fRigk A] had been involved in a
political kidnapping. He said that [Relative A] svaore active around election times,
that he had demonstrated against the military gowent and advocated for an Islamic
state and Sharia law. The applicant was awarehlika¥iMA had not polled well in the
last election and said that he thought that waaume people thought the MMA was
behind the assassination of Benazhir Bhutto. Tpdi@ant did not have information
about [Relative A]’'s particular activities includjrat the time of the last election
(before the applicant came to Australia) but hedkhe had been busy at that time and
the applicant said that [Relative A] had gone tbhes The applicant told me that he
had been very young and so was not aware of tleésibtit the way [Relative A] acted
made him (the applicant) believe what people shaliahim.

The applicant states that after his father's dd&alative A] exercised a lot of control
over the applicant’s family. He refused to allois mother to remarry nor to leave the
house; he took control of the family’s assets andld/ not recognise her and her
children’s inheritance of the family property ini[ge A], land [location deleted:
s.431(2)] where rice and wheat are cultivated, Wihiad been left by the applicant’s
grandfather to family members; and he beat theiegpls mother when she
complained and made her strictly observe Islam dppicant states that when he was
nine, [Relative A] hit him across the face for pbserving Ramadan; other times he
would abuse the applicant and he pushed him hard when the applicant was about
thirteen when he wore jeans instead of the trathlipyjama-style outfit. [Relative A]
was against music, television and paintings anshioeited a lot and was also verbally
abusive.

The applicant states that his mother has triedttmdhe family’s home village of
[Village A] to sell land but [Relative A] has satigiat if she returns there or tries to sell



38.

land he will kill her. The applicant has claiméat [Relative A] did not recognise his
mother’s inheritance. The applicant said at thering that [Relative A] gave her
money derived from the family property in [Villagg from time to time but the
applicant’'s mother had told the applicant thataisvess than what had been provided
when her husband (the applicant’s father) was al&fee is trying to sell jewellery to
pay for the applicant’s fees but it is not wortlywmuch. Because of his actions in
respect of the family property and the sharing ohey, [Relative A] has interfered
with the provision of money to support the applidaere.

The Department’s file includes a record of intewigy a Departmental officer with the
applicant in connection with the proposed candeltadf his student visa. It records
that there had been difficulties on the farm wheld led to reduced income.

The applicant’s views of Islam and the consequences

39.

40.

41.

42.

43.

44,

It was the [Relative A]’s treatment of his mothleat the applicant feels led him to turn
away from Islam. The applicant is against religiextremism and supports the
separation of religion from the state, equal rightsvomen, democracy and freedoms.
He also writes about another incident which ocalwben he was a child: a goat had
been purchased by his family before Eid and théiegm had been upset when he saw
it killed by a butcher. The incident led him tacbene a vegetarian. The applicant has
also been concerned about acts of terror comnigezktremists.

The applicant has not been to a mosque since camiAgstralia in 2006. He has
liked the freedoms evident here and has exploreddar thinking.

He states that he ‘used to share (his) views amébow it got back to Pakistan and
(his) village’ that he had stopped practising aadalinced Islam. He did not ever
think that his denouncing of the religion wouldkm®wn in Pakistan. His intention
was to complete his studies and apply for permaresidence and only return to
Pakistan for short visits. However, because otiibebles in Pakistan and the fact that
the applicant’s mother has not been able to selfibe for ‘the same price’, he has not
been able to afford to pay student fees and dietnadl in 2009.

The applicant states that he is not sure how thes get back to people in Pakistan but
believes it might have been through an old schoehd [Person B] who also studied in
Australia and who became concerned about the applecfailure to follow the religion
here. The applicant told the delegate at thevigerthat he had been drinking one
night and talked with his friend about his oppasitto much of Islam. [Person 1], the
applicant states, told one of the applicant’s fre¢ss] in Pakistan, [name deleted:
s.431(2)], and the applicant believes that thisow news got around. Previously only
his mother knew his views but news later spread.

The applicant states that [Relative A] found ou &lephoned him in November 2008,
called him an infidel and threatened that if heme¢d to Pakistan he [Relative A]
would physically hurt him (the applicant). Thisapés him in serious danger.

The applicant told me at the hearing that he hatespto [Relative A] twice since
coming to Australia in October 2006. The first eersation was just a day or so after
he arrived. The second time was in November 2(B&lative A] called and called the
applicant a shame and an infidel and said thatdw@d\yphysically harm the applicant



45,

46.

47.

48.

49.

and the applicant had hung up. While the applibastnot heard from [Relative A]
since, [Relative A] has been threatening his maslaging that if her son returns he
([Relative A]) will physically harm him and that hgon is a shame. The applicant said
that [Relative A] had not called again becauseagii@icant had changed his SIM.

It has been submitted that the applicant’s feaoisonly because he does not practise
as a Muslim. He has strong views about how Iskted. His representative’s
submission to the Tribunal states that while ‘heulddry not to speak out against Islam
if he returned to Pakistan, for fear of being peused, that he could not rule out the
chance that he might become so upset and incenysie bbeligious extremists, that he
could lash out and let his views regarding Islanki@wvn publicly’

The applicant said at the hearing that there watsa anti-western sentiment in
Pakistan because of the war in Afghanistan andetership of the United States in
trying to eliminate the Taliban. The applicantdstiat he thought the United States
was helping and supported what it was doing.

The applicant states that he has ‘heard aboutati¢hings [Relative A] has done to
other people on behalf of MMA’ and he has no ddbht [Relative A] would do so to
him. [Relative A] *has links with MMA and the caqty to’ hurt or kill the applicant.

The applicant’'s mother has told him that [Rela#hjeand religious extremists have
been ‘constantly threatening her and she is veayesk for the applicant’s safety if he
returns. The applicant said more than once ahélaging that [Relative A] would not
harm his mother. Later in the hearing he said [Ralative A] had said that he would
kill her in connection with disputes over land;dsd that if his mother tried to
interfere then [Relative A] would kill her.

Whether there was a real chance that the appheanid face persecution of account of
his denouncing of Islam was a focus of my questadrtee hearing. The applicant said
that [Relative A] thinks it is his duty to rectifjiuslims who have turned away from
their religion and that punishing the applicant Wdomake [Relative A] a hero in his
circles. He also said that he feared that he cbheldharged with blasphemy. | put to
the applicant information about the number of biespy charges which had been laid
and the kinds of people who had been chargedi@hatigious minorities) He is of the
view that it could happen to him.

The applicant’s views on circumstances in Pakistan

50.

51.

The applicant states in the application form thatauthorities cannot protect him
‘because religion is involved’. He states thatiBtak is an Islamic country and
everyone is Muslim; because he is no longer a Myshe police would not protect

him and would do nothing if he went to them. Hates$ that the police would ask for
money and they would not protect him if he did hate any money. He states that if
he was killed [Relative A] might be prosecuted that would be too late for the
applicant. He states that there is now so mualbteoin Pakistan, including a war in
Swat where the authorities are not protecting tipesple. The Government’s response
to the activities of extremists had not been eifed curtailing their activities.

In his statutory declaration, at the interview wiitle delegate and at the hearing, the
applicant claimed that there are major consequendeakistan for people who do not



follow religious rules: people can be charged \bidsphemy and jailed or killed. He
states that while there are no actual laws agapsstasy, according to Islam if you
change your religion and do not change back iretdeg/s the punishment is beheading
or being stoned to death. The applicant clainfedothat he will be killed if he were

to return to Pakistan because the Koran teachemfentalist Muslims to kill people
who change their religion. He is afraid that [RielaA] will influence police to charge
him or to hurt him.

52. The applicant claims that he cannot move to livariother part of Pakistan because
[Relative A] and MMA people would find him. Evehthey did not, his non-practice
of Islam, as well as his speaking against the aalidénd extremists, would lead him to
be harmed by other fundamentalist Muslims. Thdiegt said at the hearing that he
would not change his views about Islam and the pgbpohammed. He would be
looked down on wherever he was in Pakistan beaafusis religious and political
beliefs, including having been westernised, anohddo feel at real risk of being
physically harmed. The applicant has a girlfriévede and he drinks (although he told
the delegate that he stopped drinking in 2008gsliknusic and western clothes and the
sense of freedom he has here. The applicant ltbfpiescings, details deleted:
s.431(2)]. He said he would have an emotionalkatean if he were to return to
Pakistan and already has sleeping difficultiesandidal thoughts. He said he was
taking antideperessants and he did not think hielampe with having to hide from
[Relative A|.

53. The applicant said at the hearing that if he weneturn to Pakistan he would be doing
so without an educational qualification and wouddvén difficulty securing employment,
especially if he were to move from Lahore He wduwdde limited funds and could not
afford a body guard as richer people can have. apipdicant said that he had a feeling
that [Relative A] was looking for him, that he knée& was doing so. [Relative A]
would pressure the applicant’s mother to tell @ dpplicant’'s whereabouts and this
could be dangerous for her. The unemploymeatisahigh and accommodation
would be a problem because he would have no mamgya family support.

Religious extremists are active across the wholmtry.

The applicant’s representative’s submissions

54. The applicant’s representative provided submissiossipport of the application to the
Department and to the Tribunal. It was submitted the reasons for the harm feared
by the applicant were religion (rejection of Islamdstate), social group (young able
bodied males who it is submitted are at risk ofugment by the Taliban; young men
with western liberal ideas and/or failed asylumkseevith western liberal ideas) and
actual and imputed political opinion (anti Talibamti Islamic state). These reasons can
be considered singly or cumulatively. It is alsbitted that :

» the applicant is westernised and liberal which witirease the chance that he would
be persecuted in Pakistan;

* his claims for asylum demonstrate his politicalnogn; and

» the Pakistan government assists the actions offuedtalists in some areas.
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56.

57.
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59.

60.

61.

The submission states that return to Pakistarfaited asylum seeker from Australia
increases the risk that the applicant would fagsqmition. It states that the applicant
has quickly adopted Western dress and behaviouts imhAustralia thus adding to the
risk he already faced on account of his liberaliates and [Relative A]'s disapproval.

At the hearing the applicant’s representative @rpldithe basis on which young able
bodied men had been included as a particular sgalp to which the applicant could
be seen to belong and which could give rise to l&faended fear of persecution. She
explained that the Taliban was growing in streragttoss Pakistan, particularly in rural
areas, and that if the applicant were to relogagith an area he could be a Taliban
target for recruitment, both because he was youndgahle bodied and a good recruit
for fighting the Taliban’s war, and because [R&t\] might point the Taliban in his
direction to take revenge on the applicant fordwik of interest in Islam.

In her submission to the Tribunal, the applicantijgresentative expanded on the
reasons for the persecution feared by the applicAstbefore, it was submitted that
him being able bodied, young and male would placedt risk if he were to return to
live in a rural area where he had no family or absupports. As well, he is at risk
because he is a young male with western liberalsi@ad western appearance and
suspected of not being a good Muslim. The Coneerritasons of religion,
membership of a particular social group and impuyi@dical opinion arise from his
circumstances.

Further grounds were raised in the submissionadtibunal which will, it is
submitted, increase the risk that he will be parsatfor denouncing his religion: he is
a young man who has been living in a western cgdatrmore than three years and
has developed western ways of life; he has a iginiér who is not a Muslim; he is a
vegetarian; he drinks; he listens to music anddsedenounced Islam. His wearing of
western clothing has become part of his identitye chooses to have his [body parts]
pierced and sees this as an expression of whd.he is

The delegate drew parallels between the treatnfestroe members of religious
minorities in Pakistan, specifically Shia and them#adis, which demonstrates
profound intolerance of anyone with different radigs views. It is submitted that the
applicant is at risk of being harmed by vigilanteups and of being charged with
blasphemy. The Government’s response to this airiths failed to protect those
targeted.

Concerning relocation, the applicant’s represevegbointed to the serious security
situation across Pakistan. She refers to broatigesigpport for severe penalties for
leaving Islam and for committing certain crimes géhhad been proposed. The
applicant would be at risk of being charged withsphemy wherever he was in
Pakistan. The submission also points to factorshvimdicate that relocation would
not be reasonable in the applicant’s circumstarfeesvould be at risk of persecution in
the same way as he would be in Lahore Moreovewdwd be without family links

and would have difficulty getting a job and so anooodation. He now has to live in
reduced circumstances and his mental health hasaeted including because he is
terrified of returning to Pakistan.

The representative’s submission goes on to makelzef claim: that the applicant’s
poor mental health, said likely to deteriorateafiere to return to his country, would



make him vulnerable to ‘becoming destitute and ipbsbomeless’ and so at even
greater risk of coming to serious harm. She subthdt the harassment, threats, abuse
and intimidation may not amount to persecution wtieacted to a healthy person but
may when directed to a person with a mental iliness

Independent country information
General overview

62. The United Kingdom Border Agency periodically iss@ountry of Origin Information
Reports complied from a wide range of sourceslatest assessment on Pakistan
(Country of Origin Information Report: Pakistareferred to in this decision as the UK
Report) was issued on 18 January 2010 and inchireefollowing account of political
events in 2008 and 2009 (Sections 3 and 4). ds@burces which record that:

... civilian democratic rule was restored in the doyim 2008 President Asif Al
Zardari, widower of assassinated Pakistan Pedpéaty (PPP) leader Benazir
Bhutto, became head of state on September 6 (2@Bacing former President
Pervez Musharraf, who resigned on August 18...APE and its coalition partners at
year's end controlled the executive and legisldinaaches of the national
government and three of the four provincial ass@sbl.

... parliamentary elections on February 18 (2008)jerflawed, were competitive
and reflected the will of the people. The electioought to power former opposition
parties, led by the PPP, in a coalition governmigngt national parliament elected
Yousuf Gilani as prime minister and head of govezntron March 24 (2008)...

... the coalition government agreed to reinstatgutiges who were sacked when
President Musharraf declared a state of emergenipvember 2007. The Awami
National Party (ANP) also formed part of the caalitin the National Assembly
(Dawn, 13 March 2008) and joined the PPP in the IV#Esembly. The Jamiat
Ulema-e-Islam, also decided to join the PPP to fpamt of coalition governments
both in the National Assembly and the provincialdghistan Assembly.

... on 25 August 2008, the Pakistan Muslim Leagueaw&y (PML-N) pulled out of
the five-month old coalition government.

63. Reporting on events in Pakistan during 2008, them&luRights WatchVorld Report
2009noted that:

Since the civilian government came to power [inrlaby 2008], civil and political
rights protections have improved. Media restritsibave been revoked, opposition
rallies and demonstrations have been allowed togem without government
hindrance or violence, and military personnel hagen withdrawn from civilian
administrative and political positions. The goveeminhas emphasized dialogue to
resolve the political dispute between the fedeoakgnment and Balochistan
province and to extend meaningful political rigtdghe troubled tribal areas
bordering Afghanistan.

While the new government has been keen to pronmatdilserties and human rights,
its rhetoric has not always been matched by acmgoing structural concerns
include lack of an independent judiciary and féal$; mistreatment, torture, and
unresolved enforced disappearance of terrorismestsnd opponents of the
previous military government; military abuses irecggions in the tribal areas; the



failure to commute death sentences; and legalidisaation against and
mistreatment of religious minorities and women.

64. Inits introduction on human rights in Pakistar2008, the United States Department of
State paints a grim pictur€@untry Report on Human Rights Practices 2008 for
Pakistan published 25 February 2009):

Despite some improvements after the state of emeygat the end of the previous
year, the human rights situation remained poorok@joblems included

extrajudicial killings, torture, and disappearanddsere were also instances in which
local police acted independently of government auityhh Collective punishment was
a problem particularly in the Federally AdminisifEribal Areas (FATA), which

falls under the legal framework of the Frontierr@es Regulation (FCR). Lengthy
trial delays and failures to discipline and prose¢hose responsible for abuses
consistently contributed to a culture of impun®por prison conditions, arbitrary
arrest, and lengthy pretrial detention remainedleros, as did a lack of judicial
independence. Corruption was widespread withirgtheernment and police forces,
and the government made few attempts to combatrtidem. Although
implementation of the 2006 Women's Protection Achewhat improved women's
rights, rape, domestic violence, and abuse agaimisten remained serious problems.
Honor crimes and discriminatory legislation affectéeomen and religious minorities
respectively. Religious freedom violations and iirgectarian religious conflict
continued. Widespread trafficking in persons, chalabr, and exploitation of
indentured and bonded children were ongoing proglé€hild abuse, commercial
sexual exploitation of children, discrimination ags persons with disabilities, and
worker rights remained concerns.

Religious freedom and the place of Islam

65. The United States Department of Stataternational Religious Freedom Report 2009:
Pakistan published on 26 October 2009, covering the petiddly 2008 to 30 June
20009, stated in its introduction:

Pakistan is an Islamic republic. Islam is the staligion, and the Constitution
requires that laws be consistent with Islam. Tbedgfitution states that ‘subject to
law, public order, and morality, every citizen shralve the right to profess, practice,
and propagate his religion’; in practice the Goweent imposes limits on freedom of
religion. ... The Government took some steps taawe its treatment of religious
minorities during the reporting period... [but] sersoproblems remained. Law
enforcement personnel abused religious minoritiesistody. Security forces and
other government agencies did not adequately ptereaddress societal abuse
against minorities. Discriminatory legislation ahé Government's failure to take
action against societal forces hostile to those priagtice a different religious belief
fostered religious intolerance, acts of violence] entimidation against religious
minorities. Specific laws that discriminate agaimtigious minorities include anti-
Ahmadi and blasphemy laws that provide the deatialpefor defiling Islam or its
prophets. The Ahmadiyya community continued t@ fgovernmental and societal
discrimination and legal bars to the practice fdligious beliefs. Members of other
Islamic sects also claimed governmental discrinmmat Relations between religious
communities were tense. Societal discriminaticarasg religious minorities was
widespread, and societal violence against suchpgroacurred. Non-governmental
actors, including terrorist and extremist groupd endividuals, targeted religious
congregations.



66. The Human Rights Commission of Pakistan issuesiana assessment. Bsate of
Human Rights 20Q8ssued in April 2009, stated that it remainedasoned:

.. at the high level of religious persecution blygieus zealots and rising threats as
well as violence perpetrated by religious militgraups. The authorities, by and
large, remain unconcerned and law enforcementistafbst reluctant to take any
action against religious groups or militants. Whilomen and religious minorities
bear the worst brunt of religious extremist groupen and Muslims are not spared
either. Artists, musicians and those affiliatedhvperforming arts are at risk in all
parts of the country but particularly vulnerablehe province of NWFP [North West
Frontier Province]. Sectarian violence and vicsiation under the blasphemy law
continues. The Ahmadi community was targeted tinout but they saw worse
times after a popular television station, in a &ikbw, declared that killing them was
permissible under Islamic norms. This was follovegadhe killing of three Ahmadis
in Sindh in the month of September... Many minestwere forced to switch to
Muslim names and even hide their religion to avmdassment.

67. The UK Report, in Section 8, records that in Decen#®07 an umbrella group,

Tehrik-e-Taliban Pakistan (TTP), was formed repnéag some 40 Pakistani Taliban

groups. The TTP was banned on 25 August 2008 uhdeknti-Terrorism Act. It
guotes from Jane’s Sentinel Country Risk Assessfdpakistan, Executive

Summary; Security Threats which was updated 8 &eye 2009 as follows about an
organisation active earlier and whose leader, Maukazlullah led the formation of the

TTP:

The TNSM rose to prominence in the mid-1990s follm\Swat’s merger with
Pakistan in 1969, after which its judicial systeroke down due to corruption and
lengthy trial procedures. Prior to the merger Ssvptdicial system was a mixture of
tribal and Sharia laws, allowing for swift dispetisa of justice. Sufi Mohammed’s
son-in-law, Maulana Fazlullah, heads a breakawetyoia of the TNSM that is the
main threat to government control in Swat and ttek&and division. Fazlullah's
group, which belongs to the umbrella Tehrik-e-TatilPakistan (TTP) organisation,
has led an insurgency in Swat since 2007. Fazlalgdoup ‘..has set up parallel
administrative structures in some of the distraftthe former Malakand division, has
burnt down numerous girls' schools and killed (oft¢ beheading) artists, teachers,
government officials, policemen, paramilitary seldiand army troops.’

68. [Information deleted: s.431(2)]

69. The UK Report (Section 8) notes a series of militdtacks during 2009 including five
major attacks in ten days in October in northemspaf the country but also against the
United Nations relief body in Islamabad, againstdhmy headquarters in Rawalpindi
and against police centres in Lahore. Other astaggorted include the destruction of

schools and clinics in the northwest of the courdtiacks in residential areas of
Peshawar located in the north west, an attack sgamlislamic University in
Islamabad, and attacks against military personmetliastallations.

70. The UK Report (Section 4) reports on the introdutif Sharia law in 2009 in the
Swat Valley:

....on April 13, 2009, President Asif Ali Zardari sigd an ordinance (known as the
NAR) imposing Sharia law in the Swat valley andeefively empowering the
Taliban and other groups, there and in surroundiegs of the Provincially
Administered Tribal Areas... after Pakistan's pankat unanimously passed a
resolution recommending the measure. The ordintollosved the peace deal signed



by the government of Pakistan's North West Frofievince (NWFP) with the
Taliban to end hostilities in the area between ®akiand the Tehreek-e-Taliban
Pakistan (TTP), the Pakistani Taliban, which haserbongoing since the summer of
2007 ...

... the Parliamentary vote for the ordinance... tplaice in a tense atmosphere, with
members of parliament having been threatened oerycovertly by the Taliban
and TNSM. The only national party to take a stagairest the regulation was the
Karachi-based United National Movement (Muttahidea®i Movement: MQM).

The United States Department of Stateternational Religious Freedom Report
2009published 26 October 2009 observed that:

The deal was signed with the expectation that logbiants would disarm in return
for the implementation of Shari'a through the NA®ter the President signed the
NAR, however, the militants refused to disarm, arténded their patrols to Buner
District of the Malakand Division. Amid growing iittents of violence by the
militants, the army launched a military operationApril 26 2009, resulting in the
largest mass migration in the country's historgeipartition and clearing much of
the territory claimed by the Taliban.

71. The United States Department of State’s 2008 HuRights Report on Pakistan states
that citizens generally were free to discuss pubBoes (Section 2(a)) but that freedom
of speech is constitutionally subject to ‘any rewdue restrictions imposed by law in
the interest of the glory of Islam’ (Section 2 €)he penal code calls for the death
sentence or life imprisonment for anyone who blaspés the Prophet Muhammad.
The law provides for life imprisonment for desetrgtthe Koran and as long as 10
years in prison for insulting another's religiowdiéfs with the intent to offend religious
feelings. The latter was used only against thase allegedly insulted the Prophet
Muhammad'.

72. The United States Department of State Human Righfsort 2008 stated:

Complaints under the blasphemy laws were usedsméss or personal disputes to
harass religious minorities or other Muslims, buaistncomplaints were filed against
the majority Sunni Muslim community. Many blasphecomplaints were lodged by
Sunnis against fellow Sunnis. The appellate calisisissed most blasphemy cases;
the accused, however, often remained in jail fargeawaiting the court's decision.
Trial courts were reluctant to release on bailagudt blasphemy defendants for fear
of violence from extremist religious groups. 1r08ahe President signed a bill into
law revising the complaint process and requiring@epolice officials to review
such cases in an effort to eliminate spurious @warg\ccording to human rights and
religious freedom groups, however, this processwea®ffective because senior
police officers did not have the resources to mevige cases. In 2007 courts
convicted two individuals and acquitted two othemsgler the blasphemy laws; 71
cases were ongoing at the end of the year.

73. The United States Department of State’s 2009 lateynal Religious Freedom Report
on Pakistan Section Il) reported as follows irdigsailed survey of the application of
blasphemy laws:

Any speech or conduct that injures another's wligifeelings, including those of
minority religious groups, is prohibited and purible by imprisonment. In cases in
which a minority group claimed its religious feg;were insulted, however, the
blasphemy laws were rarely enforced, and casesnaszly brought to the legal



system. A 2005 law requires that a senior polftieial investigate any blasphemy
charge before a complaint is filed. According tmgovernmental organizations
(NGOs), this law was not uniformly enforced ...

Authorities routinely used blasphemy laws to haraigious minorities and
vulnerable Muslims and to settle personal scordsisiness rivalries. Authorities
detained and convicted individuals on spurious gésrJudges and magistrates,
seeking to avoid confrontation with or violencerfrextremists, often continued
trials indefinitely.

According to the National Commission for Justice &eace (NCJP), in 2008 at least
75 persons were victimized in 24 cases registeneérnthe blasphemy laws. Punjab
had the largest share, with 67 per cent of thephlamy allegations and cases
registered; 21 per cent of the cases were report®ohdh. Of the 75 persons, 26
were identified as Muslims, six Christians, and tdindus. The number of Ahmadis
is unknown. In addition to the Ahmadis charge@®@8, police charged the entire
Ahmadi populations in Rabwah and Kotli with blaspiyean June 2008 for
celebrating 100 years of Caliph-ship and constngcéi mosque for the community.
The NCJP stated: ‘Generally we do not requestdeause of security. Blasphemy
suspects are often safest in prison under policegtion.’

On June 18, 2008, Mohammad Shafeeq Latif was segdeio death for blasphemy
after he allegedly defiled the Qur'an and usedgiory language to refer to the
Prophet Mohammad. Shafeeq was arrested in 2006eri@ined jailed in Sialkot,
Punjab.

In June 2008 six Ahmadis were arrested and chamjbdblasphemy in Kotri, Sindh.
The arrests took place after a dispute over cortstruof an Ahmadiyya prayer
centre and protests from mullahs of Tahaffuz KhataNebuwwat, an anti-
Ahmadiyya religious clerical group.

According to Compass Direct News, in May 2008 moherested Robin Sardar, a
Christian, after a mob attacked his home in Pubgdause he had allegedly
committed blasphemy. Sardar, who denied the cBavggs held in Punjab's
Gujranwala Central Jail. His wife and six childie#mandoned their home for fear of
new attacks. According to reports, local Islamisiugps threatened to kill Sardar if he
was acquitted. On November 4, 2008, Sardar waageteafter his accuser indicated
there had been a misunderstanding.

In May 2008 Muslims filed a blasphemy case agd®astor Frank John when he was
conducting a religious convention at Green TownisZian Colony, Lahore, Punjab.
When Christians gathered for the convention, Idadlims stated that no one would
be allowed to use the speakers for prayers. Theepfided a first information report
(FIR) against the pastor on May 3, 2008. Paston Jeas not arrested, although
tensions between the Christian and Muslim commesmitemained.

In April 2008 in the Karachi Korangi Industrial Axgemployees beat to death
Jagdesh Kumar, a Hindu employee, after he allegedlye blasphemous comments
against Islam. Factory guards attempted to say@edh by taking him into
protective custody, and a small contingent of goli@s called. The Karachi police
superintendent later suspended the police offiattes it was determined they did not
take the appropriate actions to save the emplojife's

By the end of the reporting period, a case had begistered against Abdul Malik, a
resident of Burewala, Punjab, for making derogateryiarks against the Prophet



Muhammad in September 2007, but he had not beested. Islamic organizations
staged several protests throughout Lahore, demguidgit Malik be arrested and
punished for the alleged blasphemy.

Younis Masih, a Christian, remained under a deatibesice on blasphemy charges

for allegedly insulting the Prophet Muhammad durngdjspute with a Muslim cleric
about loud music accompanying a nighttime religiosiemony. In May 2007, the
district court in Lahore sentenced Masih to dedith.case was on appeal at the end of
the reporting period.

At the end of the reporting period, Sattar Masiaholic Christian beaten by a mob
and arrested by police in 2007 for allegedly wgtlasphemous words against the
Prophet Muhammad, remained in prison. Police tedbyr tortured him in prison to
obtain a confession.

At the end of the reporting period, Salamat Masimained in prison and his family
in hiding after officials accused him and four memsbof his family, all Christians
from Toba Tek Singh, of desecrating papers bedhadrophet Muhammad's name
in 2007.

In March 2007 a mob of Muslims attacked Amanat MaaiChristian, for allegedly
desecrating the Qur'an. Police arrested Masihl&sphhemy. At the end of the
reporting period, he remained in prison.

In September 2006 police arrested five Ahmadis vngrkor an Ahmadiyya
publication, Al Fazl, on blasphemy charges. Acoaydo Jamaat-e-Ahmadiya, all
were released but police gave them strict warniogsop publishing. The provincial
and district governments were pressured to shuhdbe publication activities of all
Punjabi Ahmadis after this case.

In July 2006 courts released on bail Hafiz AfzahRen and Haji Latif, who had
been held in a Lahore prison on blasphemy chaiges 8004. Their trials were
pending, and both men were on bail with no hearsggst the end of the reporting
period.

74. The UK Report quotes the Asian Human Rights Comionisis its the State of Human
Rights in Pakistan: 2008 issued in December 2008:

Despite calls for the abolition of blasphemy laweni inside and outside of the
country, the Pakistan government has yet to takeganuine steps to do so.
Meanwhile, many citizens are being arrested, prgsélcand even killed under the
law. In many cases it is used to settle persomadigttas or to grab land. Just as it
continues to cause destructive tension betweeodietry’s mainstream Muslims
and Pakistanis of other faiths, the law is alsodpeised to stoke the power of
religious conservatives, who can wield it agaiitsrals.

75. Itis noted that the applicant’s representativensitied to the Tribunal that the very
existence of such laws gives rise to a real ch#mtethose who violate them will be
persecuted.

Treatment of returnees who have unsuccessfullyng@sylum

76. The UK report includes the following sourced frame Canadian Immigration and
Refugee Board. The advice dates from 2003 buaten information contradicts it:



Information provided by the UNHCR office in Islanaabon the possibility of
punitive measures against returning Pakistani natsois as follows ‘... Generally,
there is no punitive action for failed refugee wlants... If a person returns to
Pakistan quietly after being denied refugee statothing is expected to happen. If
such a person is deported and handed over to Baikésithorities, the person will
face preliminary inquiry to determine if he haslated Pakistani laws. If a person's
refugee status case gets a lot of media publitieygovernment will inquire into it.
However, there is no law that can be invoked agaimerson for applying for
refugee status elsewhere.

A Pakistani denied refugee status can get intdoteoan return if there are criminal
cases registered against him/her in Pakistan. FTA#olice can arrest such a person
on arrival at the port of entry (if they get prinformation of his return) or later on as
they come to know of his/her return.

Lahore

77.

78.

79.

80.

Lahore has been called the cultural heart of Pakjss it is the centre of Pakistani arts,
films and intelligentsia. Lahore's culture, itstory, institutions, food, clothing, films,
music, fashion and liberal community lifestyle attrpeople from all over the country.
‘Lahore is a cosmopolitan city where women dresthay like and walk freely in the
bazaars, where movie premieres are always wellidggteand where both conservative
and liberal streams of Islam freely exist’. Mare&dhman, an Indian Express
columnist, has described the people of Lahoreilasrdl tolerant open minded and the
majority don’t support Taliban type interpretaticmfdslam’ (Rahman, M. ‘Lahore:
Cultural capital to Taliban territory?ndian Express 27 October 2008
http://www.indianexpress.com/news/lahore-culturgbital-to-taliban-
territory/378300/G- Accessed 9 June 2009)

There are numerous media reports of dance parigegr@nking in Lahore especially
around the spring festival of Basant. A 2007 ketioc The Hindu(an Indian
newspaper) states: ‘Nothing presses the fun butt®akistanis as Basant, the spring
festival. It all happens in Lahore, though, fananth from February 15 to March 15.
People dance and sing, and drink, like there i®nrrow’. The article further notes
that ‘there are some dark mumblings from some gumebout how Basant itself is un-
Islamic but no one is taking that seriously’. Trécle also notes that, although alcohol
is banned for Muslims, it ‘is widely available, ypust have to know where to get it’
(Subramanian, N ‘Kite-flying in the time of highigfs’, The Hindu, 18 February 2007
http://www.hindu.com/mag/2007/02/18/stories/200 7@X1150400.htrm- Accessed 22
July 2008).

There have been attacks by Islamic militants agaamgets in Lahore, including the
police and military. There have also been attagjenst civilian targets and the
applicant’s representative drew attention to thedeer submission to the Tribunal

citing a report inThe Guardiarmon 15 October 2008 which describes ‘the phenomenon
of moral policing’ and how fundamentalists cany@bainst ‘western vulgarity’

The applicant’s representative drew attention tthir more recent attacks in Lahore
including gone in December 2009 at Lahore’s Moomkaiain which some 40 people
were killed. The article stated that “Lahore, Bedn’s cultural hub, was until recently
considered the most safe of Pakistan’s major cit@@ger the past two years, however,
the city’s security forces have come under repetatedby terrorists. In October, a



81.

82.

83.

coordinated triple strike on two police academied an intelligence agency office
killed 38. In April, a commando-style raid on thisiting Sri Lankan cricket team left
six police officers and two civilians dead. Thg/s famous theatres and concert
venues have also been targeted by extremistst altb@ much smaller scale with few
casualties’ (‘Pakistan terror attacks dent Lahosafest city imageThe Christian
Science MonitoB December 2009).

On 3 June 2009 he Daily Timeseported that security was being increased in Lahor
Extracts from the article state as follows:

The security of important buildings and police ¢ was beefed up on Tuesday after
intelligence reports of more terrorist attacksha tity. The city police has finalised
a comprehensive security plan in this regard asdlealoyed security personnel at
all the sensitive government buildings. Capitdly@iolice Officer (CCPO)
Muhammad Pervez Rathore appealed to the citizekesej an eye on their
neighbourhoods, markets, tenants and pedestrid@said terrorists were the
enemies of the state and it was incumbent uponitizens to extend wholehearted
cooperation to defeat the nefarious designs obd@aliHe called upon the citizens to
immediately inform the Lahore police about any stisps person or activity.
(‘Terrorist threat looming in Lahore: Security be@fup, again!” 200Daily Times,

3 June
http://www.dailytimes.com.pk/default.asp?page=2088%6%5C03%5Cstory _3-6-
2009 pgl3 * Accessed 13 June 2009.

A 31 May 2009 article by Christina Lamb of LondoSsnday Timeseports that
support for the ongoing campaign against ‘extreshigtmains high in Lahore. The
report highlights the activities of ‘Abid, 35, ibief executive of a foundation providing
microfinance for rural women’. The report relatieat: ‘twice in the past two months,
she and many of her friends have gathered foesifi the Mall in central Lahore,
holding placards declaring ‘No to terrorism’, aftggmreading the word through
Facebook and text messages’. (Lamb, C. 2009, ‘fem¢eBakistanis unite against
terror; Fightback Alarmed by the growing threattieir nation, ordinary people are
rising up, reports Christina Lamb in Lahor8ynday Times31 May).

On 28 May 2009he Washington Timgaublished an assessment of the mood in
Lahore and Karachi following successive attackisath cities. According to
Washington Timeseporter, Nasir Anwar Khan, both cities are homa tpowing trend
of public protest against the militant networksgaed of orchestrating the attacks, by
bomb and gunmen, which have recently affected bitits. The report relates details
of a number of liberal-minded individuals activelgmpaigning against what they
reportedly see as ‘Talibanization of their countrigxtracts from the report state as
follows:

Through public meetings, Internet forums and megstinith politicians, the anti-
Taliban activists hope to prompt the governmertaime down heavily on extremists.

In April, more than 2,000 people joined a rallyLimhore to protest Talibanisation and
terrorism. The event was arranged by the Citizéhsbore, a loose coalition of
social, political and trade union organizationshiBd massive placards bearing
slogans such as “No to Talibanisation” and “No &rérism,” a crowd of mostly
women and students chanted against Islamic fund@tism. The recent criticism of
the Taliban by the ruling Awami National Party hetNorth West Frontier Province,
which had earlier signed a peace deal with thenisks, helped strengthen the
campaign. So have condemnations by mainstream Mggbups. (Khan, N.A. 2009,



‘Middle-class Pakistanis awaken to Taliban thréatgshington Times, 28 May
http://www.washingtontimes.com/news/2009/may/28teeclass-pakistanis-
awaken-to-taliban-threat/ Accessed 9 June 2009).

FINDINGS AND REASONS

84.

85.

86.

87.

88.

89.

At the outset, | note that the applicant has becdepgessed and anxious and he is
taking medication, it seems in part because he acerned about his possible return
to Pakistan. | have had regard to what has beemitied about his condition in
considering the material before me.

| accept the applicant’s account of his family bgrckind and education and that his
father died before he was born. | also acceptttieapplicant was born into a Muslim
family, long ago abandoned the religion and is @iycal of many of its tenets. |
accept that the applicant has grown into adultlsiode he has been in Australia and
that he has developed a more western lifestylédeat and since he has been here.

On his own evidence the applicant comes from alfewtich was well off and he
attended, [school deleted: s.431(2)]. There haxah tigtle trouble for him in Pakistan.
The bad things which happened to him before conarAustralia were [Relative A]
being abusive and slapping him when he was ningpasling him when he was
thirteen. This might have been very frighteninghat time but | find these incidents to
have been isolated incidents not amounting to Bggmt physical harassment or ill-
treatment of a kind to constitute persecution.

However, circumstances have arisen since his ahrer@ in October 2006 which he
claims mean that there is a real chance that hiel ¢ace serious harm amounting to
persecution upon his return. These circumstaneetha applicant realising that he is
not only not interested Islam but he is opposat {&elative A] learning that he had
spoken against Islam and threatening to harm hnahtlae rise in the activities and
influence of fundamentalist Islamic groups in Ptdasand the associated increased risk
that he would be harmed because of his views tlitdse factors, and what they might
mean if the applicant were to return to his homBakistan in the reasonably
foreseeable future, which have been the focus ofl@tiperations. In doing so, the
Tribunal is necessarily required to speculate albdnat might occur. But such
speculation needs to be well-grounded in the ewdeatout the applicant and
conditions in the area of his country to which hghreturn.

Central to the applicant’s claims of what he feaight follow his return to Pakistan is
the attitude and profile of his [Relative A and]hreatment of the applicant and his
family. | accept the applicant’s evidence thatlfi@ee A] is a devout Muslim.

The applicant claims that [Relative A] is [detglsrtaining to Relative A’s political
profile deleted: s.431(2)] and is involved with Jare-Ulema, one of the parties which
forms the MMA. In respect of [Relative A]'s potal and religious profile, it was
apparent at the hearing that the applicant knéle About it. The only evidence about
[Relative A]'s political profile which is before ¢hTribunal is the applicant’s evidence.
| recognise that the applicant was young whenvegllin Pakistan (he is [age deleted:
s.431(2)] now and he has been here since late 28d6fg arrived when he was only
[age deleted: s.431(2)]). If the applicant kneat fiRelative A’s association with the
MMA deleted: s.431(2)] one of the major Islamicipcél organisations in Pakistan,
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then in my view he would have known more about wWigaactually did. All the
applicant could say was that [Relative A] gave nyditea mudrassa; that he tried to
mobilise students and votes for the conservatiligioes parties; and that he was busy
at election time. The applicant had heard thatdiRe= A] intimidated people and was
involved in a political kidnapping in the 1980s the context of Pakistani politics,
[details pertaining to Relative A’s political prigfideleted: s.431(2)] would be doing
rather more than what the applicant described tisdsignificant that the applicant,

who is intelligent and well-educated, was unablddscribe anything more about
[Relative A]'s role. | have reached the view tha applicant has either exaggerated or
constructed the profile he claims for [Relative A].

The applicant’s claims of [Relative A]’s treatmerithim and his mother, both in the
past, at present and in the future, are an impiopian of his reasons to fear return to
Pakistan. He claims that [Relative A] has neveaxdihim, that [Relative A] has bullied
his mother and the applicant especially in conoeatvith attending mosque (to no
avail it seems — the applicant said he had not beermosque for some years before he
came to Australia) and complying with other Islampiactices, and that [Relative A]
has hit him twice, once when he was nine and aghan he was thirteen He said that
[Relative A] continues to intimidate and controé imother, that [Relative A] learned
that the applicant had told a person here thaidhaeat support Islam and that [Relative
A] called him in November 2008 to express his grdisapproval and threaten to
physically harm the applicant.

| accept that the applicant’s [Relative A] may bigrannical patriarch in the family and
may boss others about. | have already noted thatdatment of the applicant before
the applicant came to Australia does not amouséetmus harm. The applicant’s
evidence about what [Relative A] does to the applis mother has not been
convincing. If his mother was so controlled and daivities so limited by [Relative

A] as the applicant has claimed (he said she waallowed to remarry nor leave the
house, beaten and forced to follow Islam), it isdha see that she would have been
able to allow the applicant to live as he did, dieg in western ways and not going to
mosque. As well, the applicant claims that all eyofor his family comes through
[Relative A who] would have been well aware of theection of the applicant’s
lifestyle choices if he exerted the control over gpplicant’s family claimed by the
applicant yet sufficient money was provided to éaale applicant to come to
Australia to study. That support has only stopgently and there are other reasons
why that could have occurred other than [Relatiyédaring what the applicant had
said about Islam once when he was drunk, incluthiegapplicant’s poor academic
progress and a drop in the income available framfdimily’s farm. | consider that the
applicant has exaggerated the extent of [Relatif® gower over the applicant’s
family.

It is significant to the assessment of the apptisariaim to fear that [Relative A] will
harm him upon the applicant’s return to Pakistat fRelative A] called the applicant
just once to express his disapproval and, the egtliclaims, threaten to harm him and
that was in November 2008. The applicant has @dithat he changed his SIM but |
consider that had [Relative A] been intent on pungthe applicant it would have been
possible for him to find the applicant’s new numbdesm the applicant’'s mother or
other people here in Australia such as the persanthe applicant told what he thinks
of Islam. It is also relevant to look at this threvhich the applicant said was made by
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[Relative A] in the context of what [Relative A]dha@one to him before, when the
applicant was still in Pakistan not going to mosguod listening to music and so on.
There had been shouting but no physical mistredtsiroe the applicant was pushed
when he was thirteen.

Having regard to all of the evidence, | do not atdkat there is a real chance that
[Relative A] will inflict serious harm on the apgéint of a kind which could amount to
persecution on account of his non-compliance vétéinh and his views on the religion.
In coming to this conclusion | have been mindfuthad applicant’'s mental condition.
The applicant may be upset by [Relative A] but,ihgvegard to my findings about the
nature of [Relative A]'s actions against the apghic | do not consider that what he
might do or say to the applicant will constituteieses harm even with the applicant’s
fragile mental state.

Also at the heart of the applicant’s claims isfear that the rise in support for
fundamentalist Islam in Pakistan will place himagserson who has no interest in
following the religion and who strongly disagreeishvaspects of it, at risk of serious
harm. He considers that [Relative A] might prorsgpth people to hurt him.

The applicant’s representative submitted that fghboot be required to modify, to
avoid persecution, his conduct in Pakistan in régarsaying what he thinks.

| have considered whether the applicant will saptite thinks. Until the protection
visa application was prepared, the only time heeappto have said what he thinks to
anyone other than his mother who would be concenwssdwhen he was talking to a
friend, also from Pakistan, when he (the applicaa$ drunk and this got back to
[Relative A] (presumably what he said rather tham being drunk but it could have
been both).

The applicant is now saying what he thinks abdamsather more often and it appears
more stridently, in part probably a consequendeaping to say it so many times in the
course of making his protection visa applicatibiconsider that his conduct in
formulating and clarifying his personal positionlstam has been otherwise than for
the purpose of strengthening his claims for recogmias a refugee. He is a young
well-educated and resourceful man who has been isadén another culture at a
formative time in his life which contrasts in magignificant ways to that from where
he came. In such circumstances, it is not unergdtat his opinion and position on
all sorts of things will develop and crystallise¢iuding on religion. Section 91R(3) of
the Act, which requires the Tribunal to disregaed&in conduct, does not apply to his
case.

To date, there have been no consequences of hingsakat he said or not following
Islam other than the threat of [Relative A] in Novger 2008 and some disapproval of
at least one Muslim he knows here. It is relevhat he had not been to mosque for a
number of years before he came to Australia in28@6 and he has never been here. |
accept that he will not practise as a Muslim ifréeirns to Pakistan.

It appeared from the evidence that the applicadtliti¢e idea about the extent of
debate within Pakistan about the place of Islamthadcind of Islamic country
Pakistan should be. A review of current issuedailfy newspapers in the major cities
which are available on the Internet shows the esgioa of a range of opinions around
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such topics, consistent with country informationethindicates that people are free to
express their views on public issues. Electioeshatd and the fortunes of
conservative Islamic political groups rise and.falhere is even a website
www.secualarpakistan.wordpress.coihis true that there has been an increaseein th
power of conservative Islamists in parts of thertoubut their influence over what
happens in Lahore is much more limited. Indepenoidormation outlined earlier
shows that there are a lot of people in Lahoregstotg against militant Islam. The
applicant will be among many who object to theawgiof militant fundamentalists and
who oppose the imposition of strict Islamic ruléshore, where the applicant’s family
lives, is a modern cosmopolitan city.

| do not accept that there is a real chance tlagapplicant would be persecuted in the
reasonably foreseeable future for such conducpposing the actions of
fundamentalist Islamic militants

| recognise that objecting to fundamentalism isthetsame as blasphemy Blasphemy
laws include very heavy penalties. | do not actlegt the very existence of the laws in
Pakistan gives rise to a well-founded fear of parten of all who do not follow Islam.
What actually happens, and what it can be reasgipabtlicted might happen, in
relation to the laws is the relevant consideratibrdependent information from the
United States Department of State set out aboveadtes that the laws can be brought
into play in disputes between individuals. Mostdghemy cases have been against
Sunni Muslims but members of minority religious gps have also been charged.
While those charged can be convicted and heldstody, most charges are dismissed
by the appellate courts. Based on the availahlatcy information, there are no cases
of which the Tribunal is aware against people wbhadt have a religion but that does
not mean it will never occur. The number of blaaply cases which occur is relevant:
in my view there are relatively few given the eerste if the laws and the profile of
Islam in Pakistan.

| have also considered the claim that the appliealhbe at risk for saying what he
thinks about Islam and that he might not do so beeaf a fear of persecution. In
doing so, | have had regard to the applicant’soastio date where he appears to have
said what he thinks only once to a person who wase&rned about it, and this was
here in Australia where his views have developed @& a time when he had been
drinking). While he is now more articulate beihgete years older, | do not consider
that the applicant will express his views abouwrislin any materially different way
than he did when he was in Pakistan before anditbdras here already The reason in
my view is not because of a fear of persecutidierabecause the matter is of limited
significance to him in the context of the wholehtd circumstances. Overall, the
applicant’s evidence indicated to me that he watddzk left alone in relation to
religion and not practise as a Muslim or attendguoes This is what occurred when he
lived in Pakistan apart from compliance with soimated requirements of his school
while he was a student and some efforts by [Redativto press him to comply with
Islamic norms (which he resisted).

Having regard to all of the evidence and the applis circumstances, | consider that
the chance of the applicant being accused of bimgltand charged under those laws,
and coming to serious harm because of his vievwslarh, is remote. | do not accept
that the reason he may limit what he says aboaistill be to avoid persecution.



104. The applicant’'s adviser has submitted that [Redafiyis in a position to direct the
attention of the rogue vigilantes to the applidartarm him for his lack of belief in
Islam. It is not necessary for a person wishingdtivate such criminal behaviour to be
someone with a profile. One of the frighteningigs about such activity is that it can
be sparked in very capricious and unpredictableswdyor reasons stated already, |
have found that there is not a real chance thdafiRe A] would subject the applicant
to serious harm upon the applicant’s return hoth#llows that | do not consider that
[Relative A] would arrange for the applicant tolmed by others.

105. Militant Islamists have staged attacks in Lahorelates where behaviour which could
be described as westernised is manifested. Thayenrall be more such attacks in
future reflecting anger about the lifestyles evidenwell as about the involvement of
western countries in the fight against the Talibdme Department of Foreign Affairs
and Trade’s Travel Advice on Pakistan, to whichdpplicant’s representative referred
me, confirms that there are serious security corscercluding in the major cities.

There is no doubt that the applicant has adoptedstern lifestyle and appearance and
| accept that he supports the military actions est@rn countries in the region where
the Taliban operates. The applicant may, upomebisn to Pakistan, frequent places
such as bars and cafes, cinemas and so on whitthlb®targeted for attack in future.
While the security presence in Lahore has beerased, the effectiveness of the
security authorities has been uneven. While lwaterstand that the applicant is afraid
of being harmed in such an attack, | have had degathe number which have
occurred in Lahore and have concluded that theaghahthe applicant being harmed
as a result of an attack on such places as he maygpcialise is remote.

106. A further claim made concerns the profile he mayehapon return as a failed asylum
seeker. The very act of seeking asylum, it is stibdh points to a political opinion.
That the applicant has sought Australia’s protectie a refugee and that it has been
declined is not a matter which would ordinarily eto the attention of the Pakistani
authorities through any actions of the Australiatharities. Information in the UK
report indicates that the circumstances of deportatan indicate to the authorities in
Pakistan that the applicant may have failed irbidsto remain in Australia. Generally,
there is no punitive action against people forrslag asylum although there may be
inquiries into whether they have any charges ag#wesn. The applicant himself may
choose to tell people that he has sought asylurthleue is nothing before me which
would indicate that he would do so or, more impdatia that if he did it would be a
matter of concern to the authorities or to groupthe community of a kind which
could lead, or contribute to, him facing a realrat&of persecution for this reason
(even if failed asylum seekers with western libétlahs could constitute a particular
social group within the meaning of the Refugeesweation)

107. It has been submitted that the applicant’'s metitedgs will increase his vulnerability.
| accept that he will be very unhappy about rengrio Pakistan and that this may
exacerbate the depression he has been sufferiagvilHoe returning having been
away for more than three years at a formative tmias life and without the university
qualification he hoped to gain here. He may nequhtt from his girlfriend and he has
said that his family’s circumstances are reducetithay have moved into smaller
accommodation. | consider that the assertiontbieaapplicant’'s mental state would
make him vulnerable to becoming destitute and pbshiomeless to be highly
speculative in the context of his family’s circuarstes. There is no doubt that his



family has the resources, even if less than theg dvad, which could fund the
provision of food and shelter and continuing treatfor his condition.

108. | have not considered whether the applicant coutildsthe harm he fears by relocating
to another part of the country. Because | havadadbhat his fear of persecution in
Lahore is not well-founded, it is not necessargdaosider this matter. | note that the
applicant feared recruitment by the Taliban askde bodied young man in the event
that he had to relocate in order to avoid the haemlaims to fear in Lahore, a fear
which | have found is not well-founded. Whethenot able bodied young men may
constitute a particular social group in particydarts of Pakistan, it will not be
necessary for the applicant to relocate from Laluimtess he chooses to do so. There is
no reason at all why he would do so to a remoteocnibled area where the Taliban may
be sufficiently active so as to be seeking recruits

109. There were a number of aspects of the applicamtamstances which in my view
have no bearing on the chance of the applicantrge harm upon returning to
Pakistan These include being horrified about geaigoat killed when he was a child
and becoming a vegetarian, wearing western cla@hddaving body piercings. | have
searched the Internet and am aware of nothing whdaibates that being vegetarian
and having piercings are issues of concern to paagPakistan in a way which could
lead to, or contribute to, the applicant facingseeution and no specific evidence has
been submitted in relation to these aspects cipipdicant’s claims. Moreover, my
review of major daily newspapers published in tregancities and available on-line
show photographs of men in western and traditidneds [Details relating to the
applicant’s schooling deleted: s.431(2)].

110. No claims were made in respect of the politicalwaef the applicant’'s mother who
has supported the PML (Q) and the PPPP nor in cespéhe applicant’s own political
activity in support of the [Organisation A] andrimarches in support of women'’s rights.
From the evidence before me, | do not considerttieste matters will give rise to a risk
of coming to serious harm upon the applicant’srreta Pakistan.

111. I have concluded that there is not a real charatetiie applicant would face harm
amounting to persecution for the Convention reasdmsligion, political opinion or his
membership of a particular social group and | timak his fear of what might happen to
him upon return is not well-founded.

CONCLUSION

112. The Tribunal is not satisfied that the applicard {gerson to whom Australia has
protection obligations under the Refugees Convantibherefore the applicant does
not satisfythe criterion set out is.36(2)(a) for a protection visa.



DECISION

113. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44heMigration Act 1958

Sealing Officer’'s I.D. AGIBSO




