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The Tribunal affirms the decision not to grant the
applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958 (the Act).

The applicant who claims to be a citizen of ChiRRC)applied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958 as this
information may identify the applicant] April 2012he delegate refused to grant the visa [in]
August 2012, and the applicant applied to the Tabdior review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person in respeawhom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigréunds, or is a member of the same
family unit as a person in respect of whom Ausdraias protection obligations under s.36(2)
and that person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia in respect of whore inister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongetterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muamber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225JIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1MIMA v Respondents S152/2003 (2004) 222
CLR 1,Applicant Sv MIMA (2004) 217 CLR 387Appellant S395/2002 v MIMA (2003) 216
CLR 473,SZATV v MIAC (2007) 233 CLR 18 anfZFDV v MIAC (2007) 233 CLR 51.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.
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There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisepiféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person in respect of whostralia has protection obligations is to
be assessed upon the facts as they exist whem¢isah is made and requires a
consideration of the matter in relation to the osably foreseeable future.
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Complementary protection criterion

If a person is found not to meet the refugee c¢oten s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia in
respect of whom the Minister is satisfied Austrdlées protection obligations because the
Minister has substantial grounds for believing tlagta necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading treator punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviieere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would realyeal risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant and the application
for review. The applicant provided the followindeneant information in his application. He
stated that he is a [age deleted: s.431(2)] yebsialgle male from Fuqging, Fujian Province.
He lists his ethnic group as Han Chinese and doesaminate a religion. He was issued
with a student visa [in] June 2007 and arrived us#alia [in] June 2007.

In a statement of claims the applicant stateswthdst he has been in Australia his parents
shop was confiscated by the local authorities aatlwhen his father attempted to resist this
his father was arrested, and detained for two waeksined. His father sustained injuries
and required hospitalization when he clashed wighpolice. His father unsuccessfully
attempted to petition the authorities as he betid¢hie businessman who is acquiring the
family property has connections with the local gowmeent. The applicant claims that should
he return to China he will be questioned and petselcby the local government.

The applicant did not make any written submisstorthe Tribunal however he gave oral
evidence to the Tribunal at a hearing [in] Decenfti¥r2 with the assistance of an
interpreter.

The applicant provided his passport to the Triburdib passport was issued [in] March
2007, the applicant stated that this was his &nst only passport. He stated that he was
granted a student visa [in] June 2007 and arrimeflstralia to study. He stated that he
completed Year 11 at [education provider deletetBX2)] in 2008. The applicant stated
that thereafter he remained in Australia on a lniglgisa.
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In regards to his family the applicant stated h& dr@e sister. He stated that she could not
continue studying after the incident in China dmat she moved to Shanxi Province where
she currently works in a restaurant and has dorergbe past two years and 10 months. The
applicant stated that he maintains contact witrsisiter.

In regards to his parents the applicant statedattet the incident they took up farming. He
stated that his father is [age deleted: s.431(@J}y of age and his mother is [age deleted:
s.431(2)] years of age so they are getting todarifarming He stated that his parents own
the land they are farming.

The applicant stated that he maintains contact wglparents and that they continue to be
harassed. When asked if he could to elaborateisthid applicant stated that after their
property was taken they continued to appeal andusecthey continue to appeal they will
also continue to be harassed. The applicant stiéddhis parents have appealed some six or
seven times since the incident but each time begt attempt to lodge an appeal they are
simply disregarded.

| asked the applicant why he had applied for agqmtatn visa. The applicant stated that he
applied because he wishes to bring his parentausirélia so that they can avoid any future
harassment. He stated that appealing to the Chagbkerities does not solve any problems
for his parents and that the only solution wadliem to come to Australia. | pointed out to
the applicant that Australia’s protection obligagsado not extend to his parents. The
applicant stated that he also was concerned thabhéd be harassed if he was to return. |
asked him in what way he thought he would be hathdde stated going back to China
would be difficult for him that he would need to god live with his family and he believed
he would face harassment because of this.

| indicated to the applicant that his sister hasded in China unharmed and has not been
subject to any harassment and therefore it wadlifto see why he would be subject to any
harm or harassment. | also indicated to the applitteat | was not satisfied that even if | did
accept his claims that the applicant faced harmeturn as he had not indicated any events
post the initial incidents which would that indiedtthat he would be subject to any harm on
his return to China.

FINDINGS AND REASONS

On the basis of the applicant’s passport presdhiedtearing | accept that the applicant is a
national of China and find that the applicant doeshave a right to enter and reside in a
third country. In respect to complementary protactifind the country of reference to be
China.

| am not satisfied that the applicant is in gendeee of persecution or that there is a real
chance of persecution on his return to China. ré&gsons for this finding are as follows.

The applicant claims to fear harm as a result ®plarents encounter with a local official

over the confiscation of their property. The apatit's evidence about his parents’
experiences was unpersuasive and lacking in drteli that | do not accept that the
applicant’s parents have had difficulties with kheal authorities as he so claims. Nor do |
accept that the applicant faces harm on returregan of any experiences of his parents. As
discussed with the applicant at the hearing théigpy was unable to provide any insight as
to why he would face harm given that his sistauigently residing in China had not



30.

31.

32.

33.

34.

experienced any threats of harm or actual harneagan of their parents’ claimed
experiences.

The applicant has not made any other claims faleption. In these circumstances | do not
accept that the applicant has a well-founded féaemsecution for a Convention reason on
his return to China now or in the reasonably foeabée future. Nor do | accept that there are
substantial grounds for believing that as a necgssal foreseeable consequence of him
being removed from Australia to a receiving counkrgt there would be a real risk of the
claimant suffering significant harm.

CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson in respect of whom Australia has
protection obligations under the Refugees Convaniibierefore the applicant does not
satisfy the criterion set out in s.36(2)(a).

Having concluded that the applicant does not nteetdfugee criterion in s.36(2)(a), the
Tribunal has considered the alternative criterios.B6(2)(aa). The Tribunal is not satisfied
that the applicant is a person in respect of whamtralia has protection obligations under
s.36(2)(aa).

There is no suggestion that the applicant satisfi@8(2) on the basis of being a member of
the same family unit as a person who satisfieq28)@&9 or (aa) and who holds a protection
visa. Accordingly, the applicant does not satisky triterion in s.36(2) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



