1109879 [2012] RRTA 727 (16 August 2012)

RRT CASE NUMBER:

DIAC REFERENCE(S):

COUNTRY OF REFERENCE:

TRIBUNAL MEMBER:
DATE:
PLACE OF DECISION:

DECISION:

DECISION RECORD

1109879

30/7/1999 CLF2010/123664
India

Christopher Smolicz

16 August 2012

Adelaide

The Tribunal affirms the decision not to grant the
applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision md&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bbn (Class XA) visa under s.65
of theMigration Act 1958the Act).

The applicant who claims to be a citizen of Indipplied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958
as this information may identify the applicant] &spber 2010.

The delegate refused to grant the visa [in] Sepg&e@b11, and the applicant applied
to the Tribunal for review of that decision.

RELEVANT LAW

4.

Under s.65(1) a visa may be granted only if thesi@e maker is satisfied that the
prescribed criteria for the visa have been satisflde criteria for a protection visa
are set out in s.36 of the Act and Part 866 of 8alee2 to the Migration
Regulations 1994 (the Regulations). An applicanttie visa must meet one of the
alternative criteria in s.36(2)(a), (aa), (b), or. (That is, the applicant is either a
person to whom Australia has protection obligationder the 1951 Convention
relating to the Status of Refugees as amendedebya67 Protocol relating to the
Status of Refugees (together, the Refugees Comverti the Convention), or on
other ‘complementary protection’ grounds, or isemmber of the same family unit as
a person to whom Australia has protection obligegionder s.36(2) and that person
holds a protection visa.

Refugee criterion

5.

Section 36(2)(a) provides that a criterion for atpction visa is that the applicant for
the visa is a non-citizen in Australia to whom Mamister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has
protection obligations to people who are refugeededined in Article 1 of the
Convention. Article 1A(2) relevantly defines a rgée as any person who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimat having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imuanber of cases, notabBGhan
Yee Kin v MIEA1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225,
MIEA v Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293,
MIMA v Haji Ibrahim(2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1,
MIMA v Respondents S152/20@®04) 222 CLR 1Applicant S v MIMA2004)



10.

11.

12.

13.

14.

217 CLR 387Appellant S395/2002 v MIMER003) 216 CLR 4735ZATV v MIAC
(2007) 233 CLR 18 an8ZFDV v MIACG(2007) 233 CLR 51.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the
purposes of the application of the Act and the lagns to a particular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution
must involve ‘serious harm’ to the applicant (s.@l)b)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressserious harm’ includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment,
or significant economic hardship or denial of asaesbasic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The Hiypurt has explained that
persecution may be directed against a person emslaidual or as a member of a
group. The persecution must have an official quailit the sense that it is official, or
officially tolerated or uncontrollable by the authies of the country of nationality.
However, the threat of harm need not be the prooiugbvernment policy; it may be
enough that the government has failed or is unabgbeotect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesuto

Third, the persecution which the applicant fearsintie for one or more of the
reasons enumerated in the Convention definiti@te rreligion, and nationality,
membership of a particular social group or politmainion. The phrase ‘for reasons
of’ serves to identify the motivation for the irtflion of the persecution. The
persecution feared need notdmdelyattributable to a Convention reason. However,
persecution for multiple motivations will not s&ishe relevant test unless a
Convention reason or reasons constitute at leastdbential and significant
motivation for the persecution feared: s.91R(1dfethe Act.

Fourth, an applicant’s fear of persecution for ag@mtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerhé requirement that an
applicant must in fact hold such a fear. A persas & ‘well-founded fear’ of
persecution under the Convention if they have gentear founded upon a ‘real
chance’ of being persecuted for a Convention sijgdl reason. A fear is well-
founded where there is a real substantial basig burt not if it is merely assumed or
based on mere speculation. A ‘real chance’ is batis not remote or insubstantial
or a far-fetched possibility. A person can haveedi-founded fear of persecution
even though the possibility of the persecution oteg is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hisher country or countries of
nationality or, if stateless, unable, or unwillibgcause of his or her fear, to return to
his or her country of former habitual residencee €kpression ‘the protection of
that country’ in the second limb of Article 1A(2) ¢concerned with external or
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Compl
16.

17.

18.

diplomatic protection extended to citizens abrdatérnal protection is nevertheless
relevant to the first limb of the definition, ingiaular to whether a fear is well-
founded and whether the conduct giving rise tofélae is persecution.

Whether an applicant is a person to whom Austtas protection obligations is to
be assessed upon the facts as they exist wher¢igah is made and requires a
consideration of the matter in relation to the osably foreseeable future.

ementary protection criterion

If a person is found not to meet the refugee d¢atein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia to whom the Minister is saigsf Australia has protection
obligations because the Minister has substantalrmgis for believing that, as a
necessary and foreseeable consequence of theaypdEing removed from
Australia to a receiving country, there is a résit that he or she will suffer
significant harm: s.36(2)(aa) (‘the complementamytgction criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdlvie arbitrarily deprived of their
life; or the death penalty will be carried out b pperson; or the person will be
subjected to torture; or to cruel or inhuman tresattror punishment; or to degrading
treatment or punishment. ‘Cruel or inhuman treatnoempunishment’, ‘degrading
treatment or punishment’, and ‘torture’, are furtdefined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an aféf@ country where there would
not be a real risk that the applicant will suffgnsgficant harm; where the applicant
could obtain, from an authority of the country, teion such that there would not
be a real risk that the applicant will suffer sfgrant harm; or where the real risk is
one faced by the population of the country gengiatld is not faced by the
applicant personally: s.36(2B) of the Act.

CLAIMSAND EVIDENCE

19.

Background

20.

21.

The Tribunal has before it the Department’s filatiag to the applicanThe
Tribunal also has had regard to the material refeto in the delegate’s decision,
and other material available to it from a rangsairces.

The applicant arrived in Australia [in] August 20tt@velling on an Indian passport
in the name of [name and date of birth delete®142)]. The applicant travelled on
visa subclass UL 679 which was valid until [a daleSeptember 2010.

Information contained on the Department’s file oades the applicant also has the
following known alias.

* [Alias A], born [in the same year as the applicanth no date or month specified]



22.

* [Alias B], born [three years earlier than the apgtit, but on the same day and
month as the applicant]

* [Alias C] born [three years earlier than the apgoiit; but on the same day and month
as the applicant]

According to information contained on the Departirféea the following timeline
provides a chronology of the identities used byapplicant and his migration
history:

* [In] July 1999 the applicant applied offshore foF@mporary Business Short Stay
UC 456 visa using the identity of [Alias B].

* [In] August 1999 the Department refused the appticae to non bona fides.

* [In] August 1999 the applicant was granted subdl#Ss156 visa using the identity
of [Alias C].

* [In] September 1999, the applicant arrived in Aaisir

* [In] March 2004 the applicant approached the Depant as a bridging over stayer
and was subsequently granted a visa subclass WE 050

* [In] April 2004 the Department monitored applicafeparture from Australia as a
bridging over stayer.

* [In] August 2009 the applicant was granted a vidackass UL 679 using his [current
identity].

* [In] November 2009 the applicant entered Australia.

* [In] November 2009 the applicant’s sponsor conththe Department to enquire
about the applicant’s visa being extended so tleaapplicant could undertake
study to further his prospects of employment whemeturns to India. The
application was denied by the Department.

* [In] December 20102 the applicant departed Australi

* [In] July 2010 the applicant was granted visa sat€lJL 679 using his [current
identity].

* [In] August 2010 the applicant arrived in Australia

* [In] September 2010 the applicant lodged a pratectisa application which is
subject of the review application.



Protection visa application

23.

24,

[In] September 2010 the applicant applied for agmtion visa. The applicant
declared the following:

* he was born on [date deleted: s.431(2)] in the tofiocality 1], in the Indian
state of Tamil Nadu

* he is able to speak, read and write in Tamil angliEim

* he married [in] 2005 and has [number of childreletdel: s.431(2)].

* his ethnic group is Tamil and his religion Islam

* his occupation prior to coming to Australia wascapations deleted: s.431(2)]"
* he travelled to Australia [in] 2009 to visit a fdyjnmember

* he was denied or refused an entry visa to the Uidtagdom [in] October 2009.

The applicant’s substantive claims for a protectima can be summarised as
follows:

The applicant claims that an anti-Muslim fundamksttparty calledThe Hindu
Front (RSS) had caused violent clashes with the Musbpugation. He claims
they were responsible for the looting and burnifilylaslim shops and
businesses and attacks on Muslim farms.

The applicant claims that the police would takeanton against the offending
Hindus. Subsequently, the applicant and others dvorganise picket lines to
bring attention to their plight. These protestautagy resulted in the police
breaking up the picket line and arresting the (stets who were taken to gaol
and remanded, sometimes for weeks without beingdirobefore a court.

He claims that Hindus comprise 90% of the poliaedan the area. This fact along
with the inherent corruption has led to a lack olige action being taken against
the Hindu population. The applicant claims, howetteat if Muslims do
anything, they are arrested immediately.

This situation lead the applicant and the Muslimomunity to believe that the
police will not protect them or their interests. elaims that the lack of police
protection of the Muslim community has resultedhie loss of their land and
businesses to Hindus. This has increased the tehstween the Hindu and
Muslim communities, resulting in the government@ppment of an Indian
Police Service (IPS) Officer to take charge oflteal police force in an effort to
combat the rising communal violence.

During the Muslim-Hindu riots in 1993 the applicataims to have been [arrested]
and held without charge for three and half dayserthis incident, the applicant
claims that the police would come to his houseamnest him whenever there was



any trouble between Muslim and Hindus. He moveftbimation deleted: s.431(2)
in 1996 but after riots in November 1997 he retdrtoehis home town.

He joined the Students Islamic Movement of IndiBM($ after becoming interested
in the group’s rhetoric about the injustices of lhiadu government. He states
that the main goal of the movement was to fighttfier rights of the Islamic
people in all aspects of life such as educatiorpleyment and religion.

He became SIMI [office-holder] for [District 2] whehis main task was to recruit
young people to the movement and he was resporisibpgopaganda work.
Another task the applicant claims to have carrigdvwas travelling
internationally to collect funds for SIMI. The apgant claims to have [travelled]
on false passports supplied by SIMI.

The applicant claims to have been arrested duritg in 1998 and was taken to [a]
prison where he remained in custody without chabgging his time in prison he
met other Muslim prisoners who claimed to have esd without charge for ten
years.

The applicant claims that he has been gaoled do 26 occasions since 1998.

The applicant states that the "9/11” attacks inUB& and the suspected
involvement of SIMI members in the attack on theidm Parliament led to a
severe crackdown on the movement and he fearddddife.

In July 2008, the applicant claims to have visjfdd D] in prison, a prisoner he met
during his own time in gaol. The applicant claim$iaive [smuggled] a mobile
phone into the prison. Prison authorities discodéhe phone and [Mr D]
revealed to the authorities that the applicantdiaen him the phone.

The applicant claims that although he had usee fadsne to register his visit, the
prison has security footage of his image. The apptiwent into hiding until he
left for Australia [in] August 2010.

The applicant claims that [in] July 2010 his housses raided by police. He claims
not to have been at home but all his documents ta&pn.

The applicant fears persecution at the hands dhtiian authorities due to his
involvement in SIMI. He claims that SIMI members/bdeen arrested all over
India. He fears a recent upsurge in violence betwéiadus and Muslim,
believing that he will be target.

» He could not recall when he joined the SIMI buirokd to be a [member] for more
than 10 years.

* He claims to have organised meetings, attendedtchad colleges, met Muslim
students who wanted to join SIMI, recruited new rbers and carried out self-
defence training for new recruits.

* He said that the self-defence training was a formiétary training but they did not
use guns and only used knives to train for seledes.



* He said that he was aware that SIMI was a banrgahggation in India.

» He said that he has been to prison between 20 ton25 with the longest time he
spent in custody being 60 days. He said that hatrasted by the police for
causing clashes between Hindus and Muslims.

25. [In] August 2011 the delegate sent a natural jedttter to the applicant requesting
the applicant to comment on the following Departtakimformation:

* The purpose of his claimed travel to the Unitedg€iom and why did he state in his
protection visa application (Form 80) that he wesidd entry to the United
Kingdom [in] October 2009.

* The Department had information that [in] July 1988 applicant previously applied
for an Australian visa using [Alias B]. The visasu&fused [in] August 1999 due
to the submission of non bona fide documents ta#partment.

» Departmental information that the applicant entekadtralia [in] September 1999
using [Alias C].

* The applicant’s claim that he was in hiding fronlyZ2008 until August 2010 as the
police were looking for him, yet he was able toéldo Australia and then back
to India and return to Australia during this timeripd without detection or
apprehension.

26. [In] September 2011 the applicant provided theofeihg response to the
Department’s letter:

* He was “instructed” to obtain a United Kingdom véasal the application was
rejected due to insufficient documents.

* To his knowledge, his application to Australia waser rejected and his first entry
to Australia was [in] November 2009.

* He did not alter his identity and he was neversetuentry to Australia.

* He did not apply for the protection visa [in] Novieen 2009 since he was not known
or targeted by the police or the government ofdratithe time.

» He was strictly “under organisation’s instructiorasid always feared for his life.

Delegate decision

27. After considering all the evidence, including thppkcant’s response to the natural
justice letter sent by the Department, the delegstesed the protection visa
application.



28. The delegate found that the applicant feared harrthe reason of political opinion
and religion and made the following findings:

» The applicant has chosen to express his politigalions through a terrorist
organisation which was banned in India. The dekegates that the applicant
joined SIMI in the 1990’s before it was banned hoited that country
information suggested the organisation had alréached to terrorism by the
early 1990’s (CIS19056 [5.5]) and it would be likéhat the applicant, as a
member, would have been aware of this. The deleg#esl that when SIMI was
banned in 2001 many of its members were detainddraamy went underground
(CX207305 [5.25]). The delegate found that the i@ppt would have known that
SIMI was a banned organisation and noted thattdleghone smuggling
incident” to be a clear case of the applicant kmghyi choosing to break the law
in India.

» The delegate found that the harm feared by thdcgntlto be prosecution under a
law of general application. The delegate had regambuntry information
regarding increased terrorist activity in Indiacgrthe 2011 Mumbai bombings
and the 2008 Mumbai attacks which killed more th&@ people.

» The delegate found that with the high level ofdgst attacks in India resulting in
the deaths of many of its citizens the laws indnalie aimed at stopping terrorist
attack rather than being aimed at persecutingioggtaups.

* In conclusion, however, the delegate found thagfh@icant was not credible in his
claims and found that he was not a member of Stvitédn years if at all.

Application for review

29. [In] September 2011 the applicant applied to thidmal to review the delegate’s
decision. On [the following day] the Tribunal wradetter to the applicant
acknowledging his review application. The lettarited the applicant to provide
material or written argument for the Tribunal tonswler.

30. [In] March 2012 the Tribunal invited the applicaatgive oral evidence and present
arguments at a hearing [in] May 2012.

31. [In] April 2012 the applicant’s registered migratiagent emailed the Tribunal
requesting to reschedule the hearing date. [In]l2012 the Tribunal agreed to the
request and rescheduled the hearing to [a datkiiig 2012. The applicant did not
appear before the Tribunal on the day and at the &nd place at which he was
scheduled to appear for hearing.

32. On the morning of the hearing, the Tribunal recgiadacsimile from [a] Medial
Centre dated [the previous day], advising thataghgicant was receiving medical
treatment and he will was unfit for normal duti€ke Tribunal rescheduled the
hearing to [a further date in] June 2012.

33. [Three days prior to the hearing] the applicantsitied approximately 500 pages of
open source country information. The Tribunal hag tegard to the information
provided by the applicant and notes the followinguments: 2007 National Project



on Prevention of Torture in India, India Nationalidan Rights Commission report
regarding torture, illegal detention and unlawfurkat from 1993 to 2005, untitled
publication regarding India’s Muslim populationriais internet downloads and
reports regarding SIMI, People’s Union for Civiberties, Tamil Nadu: The rise of
Islamic Fundamentalism and various media reportgatiece corruption in India and
deaths in police custody.

34. The applicant also provided a copy of his curredidn passport ([number deleted:
s.431(2)]) and a copy of RRT country research nespmumber IND30143 dated 15
May 2006 regarding the Tamil Nadu, State Protecfiduslims and SIMI.

Review hearing

35. Theapplicant appeared before the Tribunal on [thecaleel date in] June 2012 to
give evidence and present arguments. The Tribugsimg was conducted by video
conference from Adelaide with the assistance ahterpreter in the Tamil and
English languages.

36. The applicant said that his protection visa appbeawas completed with the
assistance of a migration agent. He said thatdhésats were accurate and he did
not wish to make any changes to his claims.

37. The applicant said that he was born in [LocalityTigmil Nadu India on [date
deleted: s.431(2)]. Both his parents are alivelasedin [Locality 1] and sell
[produce] and he kept in regular contact with hisily.

38. The applicant said that he first arrived in Aus&rah 2009 and he returned back to
India in September 2009. He then returned to Aliatfar the second time in 2010.

39. The applicant said that his mother had visited Aslist on [a number of] occasions
and her last trip to Australia was in 2011.

40. The applicant said that he married [in] 2005 andl [mamber of children deleted:
s.431(2)] in India and owned his own house in [libgd]. The Tribunal asked the
applicant how his family are able to financiallypport themselves when he is in
Australia. The applicant said that his father walpimg to support his family.

41. The Tribunal asked the applicant about his educatia employment in India. The
applicant said that he studied to the fifth leved éeft school when he was about 12
years old. After he left school he [worked] but dot attend any formal training.

42. The Tribunal asked the applicant about his religibaliefs. He said he was a
Muslim and his family was very religious.

43. He said he said that he travelled to Australiaignrdian passport which he
claimed was his true identity.

44. The applicant said [a relative] has been in Austrifar over 10 years and he was
currently living with [them]. The Tribunal askedetlapplicant to comment on the
circumstances in which his [relative] travelleddastralia. The applicant at first
said that he did not know the circumstances in whis [relative] travelled to
Australia. The applicant said that when he wasdhd he lost contact with his
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46.
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[relative] until one day his [relative] called hiimom Australia. The applicant could
not recall when his [relative] made the telephoaié ¢

The Tribunal asked the applicant why he came taralia in 2009. The applicant
said that he had not seen his [relative] for maggry and his [relative] sponsored
him to Australia he then returned back to India eodtinued to [work].

The Tribunal asked him why he returned to Australid010. The applicant said
that he was a member of SIMI in India. He said 8l is a Muslim organisation
which speaks to people about Islam. He said thaglikfis are a minority in India
and are denied employment opportunities.

The Tribunal again asked the applicant to expldiy e came to Australia. The
applicant said that he has been a member of SiEsL998 and in about 2006
became [an office-bearer] of SIMI for [District 2].

The Tribunal again asked the applicant to explam his membership of SIMI was
relevant to his decision to come to Australia. @pelicant said that [in] July 2010
the police searched his house in India and fous&vil membership documents.
He said that the police also took [false passpaatsjut 1,000,000 INR and
thousands of US dollars and thousands of Euroshahas kept in cash at his house.
The Tribunal asked him why he had so much moneg.afiplicant said that he was
[an office-bearer in District 2] and needed the mpoto help the poor. He said that
many Muslims are put in gaol and he would helprtfegnilies. The Tribunal asked
the applicant what was the purpose of the falsegmats. The applicant said that the
passports were in false names but had his photbgkspsaid that he was required
to travel overseas to raise fund for SIMS and haldvtravel using the false
documents. The Tribunal asked the applicant whemavelled and to which
countries. The applicant said that he could natlfexact dates but was able to
recall that he had travelled to [a number of cdeatbetween 2006 to 2008].

The Tribunal asked he applicant how the trips veeganised. The applicant said
that he would be ordered by SIMI to go to a couatryg bring money back. He said
that he was told to go to a hotel overseas anddwealt for two days and someone
would ring him and give him instructions. He sdidtthe would leave the room key
at the reception desk and someone would bringpackage into his room and leave
it on his bed. He did not open the packages butvkheontained money because
that’'s what he was told. He said that someone wongdhim and tell him that it

was safe to travel back to India and he never hgdrauble at the airport.

The Tribunal asked the applicant if he got paidtifer work he did. The applicant
said that he did not get paid but could take mdhayhe had in his possession. The
Tribunal asked the applicant why he had to takéipauch a complicated
arrangement when he could open a bank accountaedthe money transferred
electronically from overseas instead of travellargund the world on false
passports. The applicant said that he was a meoflaer organisation and did what
he was told.

The Tribunal asked the applicant about his dutnekrale as [an office-bearer]. The
applicant said that he would attend Islamic colkagied talk about Allah and Islam,
he would tell people about the consequences if dieyot follow Allah, he would
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visit people who had been imprisoned illegallywald visit their families and
provide them with financial assistance, he woulitkemembers self-defence so
people could defend themselves with knives andnsato

The Tribunal asked the applicant how he had timeetfan office-bearer] of SIMI,
[work] and travel overseas. The applicant said ti&afjob] was part time in the
evenings and he had the rest of the day free.

The Tribunal asked the applicant to explain whaipesed after his house was
raided by the police in July 2010. The applicamd siaat he was not home at the
time but he found out about the raid from his maothie said that he went into
hiding, changed his telephone and moved to andbinar where he lived with
friends. The Tribunal asked the applicant what leaeg to his wife and [children].
The applicant said that the police tried to takewife and children but the
neighbours protested and the police left them aldhe Tribunal asked the
applicant how he knew that his SIMI documents gaassports and money were
taken by the police if he was not at home. Theiaapt said that his mother told
him what the police took from his house.

The Tribunal asked the applicant why he decidembtoe to Australia. The applicant
said that he wanted to say in India and serveduple. He said that he had to leave
India because he feared for his life because there false allegations against him
and the police suspected him of being a terroastabse they found his SIMI
membership papers, false passports when they rhiddobuse. The applicant said
that after “September 11,” the Indian presidentieanSIMI and the police had been
looking for him.

The Tribunal asked he applicant if he had partieigan any terrorist activities. The
applicant said that his religion does not allow hinfbe involved in terrorist acts.
The Tribunal asked the applicant why he would mised of terrorism. The
applicant said that all Muslims are branded testeri

The Tribunal asked if his fear of harm in India vieesause he was a Muslim or
because he was a member of SIMI. The applicanttsatchis problems related to
him being a member of SIMI.

The applicant said that he was imprisoned in loti20 to 25 occasions. The
Tribunal asked the applicant to provide evidenaauathe times he was imprisoned.

The applicant said that he was first imprisoneti983 when he was [age deleted:
s.431(2)]. He said that he had problems with tHe@@nd was taken into custody
but his father came to negotiate with the police e was released. He said that up
to 1997 he was in custody on 9 to 10 occasions.TTibeinal asked the applicant to
explain why he would have been imprisoned. Theieppl referred to the Hindu
festival of Ganesha which would take place each iyef.ocality 1]. He said that
Hindus would take part in a procession throughessrevhich were occupied by
Muslims and provoke their community. He said thecpssion had to finish the
procession before a certain time but it never ddl lae and other Muslim men

would go to the police and demand that they stegptiocession. The police would
ignore him and he would throw rocks and try andugisthe procession. He said this
continued until 2008 and resulted in him being steé and detained.
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The Tribunal asked the applicant if he was condict# any criminal offences. The
applicant said that he was not convicted but wanaéldaken into custody for two to
three days without any questioning and he wouldecbafore a judge who would
release him. The Tribunal asked the applicant atheutongest time he spent in
custody. The applicant said that he had spent g6 idacustody but he could not
recall the date. He said there were problems betwhkeslims and Hindus and he
was charged with cutting people with knives anditap He said he went before the
court but the judge did not accept the charges.a¥ew he was still kept in custody
for 60 days because the police complained.

The Tribunal told the applicant that it had conseabout lack of detail in his
evidence. The Tribunal asked the applicant tofgldnis evidence and provide

further detail regarding his claims that he wassted between 20 to 25 times, when
this occurred and why he was detained by the polibe applicant said that the
Indian police are corrupt and different from polineAustralia. The Tribunal asked
the applicant why he had problems with the polidee applicant said it was because
of corruption and his Muslim religion.

The Tribunal asked the applicant what other expegs he had in India which cause
him fear to return. The applicant said that whenvae in gaol he met a man call

[Mr D] who had been in gaol for 10 years and waahl& to contact his family. The
man pleaded with him to help him get in contachwhits family and asked for a
mobile phone. The applicant said that he purchasedbile phone, smuggled it into
gaol and gave it to [Mr D].

The Tribunal asked the applicant how he smugglegtione into gaol. The
applicant said that he took the phone apart anacaled] it. The Tribunal asked
the applicant why he would conceal the phone irag thiat would damage it. The
applicant said that he did not ask any questiosisdid what he was told and that’s
the way things are done in India.

The applicant said that the phone was discovehMdD]] was interrogated and the
police demanded to know his name. The applicadt[8éi D] did not know his
name but there was video footage of him and thie@&hew his identity and were
after him.

The Tribunal asked the applicant how he knew tmafpolice discovered the phone
and were after him. The applicant said that theas another man in gaol who he
later met at a bus stop and this person told himt\whd happened and that the
police were after him. The Tribunal asked the aypit if he knew the name of the
other person who was in gaol and told him all detdihe applicant said that he did
not know the person’s name.

The Tribunal asked the applicant if there were @iimgr incidents he would like to
discuss that cause him fear to return to India. dp@icant said that he had a friend
who was an Indian customs officer who would help ket through customs when
he was bringing money back to India. He said thatdustoms officer was a member
of a terrorist organisation called tMaoist Communist Party of Indend had been
taken into custody by the police. The applicand $hat he feared that the police will
become aware of his connection with the ex-custoffitser and he would be
arrested. The Tribunal asked the applicant whemxheustoms officer was taken



66.

67.

68.

69.

into custody. The applicant said he did not know after further questioning by the
Tribunal said it was in 2008 and knew about thesirbecause he read about it in
the newspaper.

The Tribunal asked the applicant why he was abteateel in and out of India on
two occasions if he was worried that the policeanleoking for him. The applicant
then changed his evidence and said the ex-custtiiberavas arrested in 2010. The
Tribunal asked he applicant how he knew that tistorus officer was arrested.

The Tribunal asked the applicant who he feared Hesm in India. The applicant
said it was the police. The Tribunal asked theiappt why he feared harm. The
applicant said it was because he was member afi@edaorganisation. He was an
activist involved spreading propaganda and wottkehat Islamic colleges and
because the police raided his house found SIMI thecwation and would have
become aware that he was involved in bringing reitm currency illegally into
India.

The Tribunal asked the applicant to comment on tgunformation referred to in
the delegate’s decision regarding SIMI being a ledrterrorist organisation which
has been associated with many bombing attackgslia Bince it was banned in
2001. The applicant said that it was never provan $IMI was involved in any
terrorist acts in India and no one has been fownitlygpf the Mumbai bombings.
The applicant said that SIMI is not involved in aeyrorist activities and the police
in India are corrupt.

The applicant said that he came to Australia apeesentative of SIMI. The
applicant said that the delegate accepted thatasewember of SIMI and therefore
his life was in danger if he went back to Indiadngge he would be arrested as a
terrorist. The Tribunal explained to the applictrat the delegate concluded that he
was not a credible in his claims and was not a nezrabSIMI.

Section 424AA

70.

71.

72.

73.

Pursuant to s.424AA of the Act the Tribunal forngadlt to the applicant adverse
information regarding his visa history and pastefdo Australia as set out in
paragraph 22 above. The Tribunal explained toppkcant that subject to what he had
to say, the information would be the reason or gfatie reason for affirming the
decision under review. The Tribunal explained thatinformation is relevant
because it would cause the Tribunal to find thatapplicant had not been truthful in
his claims and the Tribunal may find that the aggoit is not a witness of credit.

The Tribunal advised the applicant that he couldfasfurther time before he had
to respond to the adverse information.

The applicant chose to respond at the hearing @ddlsat he had never entered
Australia before 2009 and the Department must haveconfused with someone
else. He said SIMI must have used his identificatocuments and created false
passports for other members to travel to Australia.

The Tribunal asked the applicant why he did notiselthe Department that SIMI
had used his documents. The applicant said thddépartment had never advised



74.

75.

76.

77.

78.

SIMI

79.

him that he was alleged to have used false docutaentter Australia. The Tribunal
referred the applicant to the natural justice tednt to him [in] August 2011 and
his response. The applicant said that the infolwnatias not true so there was
nothing for him to respond about.

The Tribunal put country information to the appfitéhat SIMI members could only
stay in the organisation until they were 30 yeddsamd according to his evidence he
became [an office-bearer] after he turned 30. Api@ant said that after the
terrorist acts of 11September 2001 SIMI was banméaldia and the organisation’s
membership dropped and they changed the rulesotw ailembers to say on after
they turned 30.

The Tribunal asked the applicant why he did notdr#o Australia with his family if
he feared harm in India. The applicant said thalilenot enter Australia legally and
had to pay 1,000,000 INR to immigration officerbieTapplicant then clarified his
evidence and said that he left India with the #&sce of an immigration officer who
he paid. He said that the officer secretly smuggledinto the airport so he could
avoid being detected by the police. Once he wadearthe airport he was given his
bags and passport. He said that he could not takarhily because he could have
been caught.

The Tribunal asked the applicant why he travelledaus his real name if he feared
the authorities were after him. The applicant $ha&d he was assisted by the
immigration officer which was why he was not de¢ecby the authorities in India.

The Tribunal asked the applicant how he was absrange a visa in his real name
in order to come to Australia without coming to #teention of the authorities. The
applicant said that an agent arranged the visdnarnmhid money to the immigration
official which enabled him to leave the country.

The Tribunal offered he applicant more time to padevany further evidence to
support his claim. The applicant said that he a@idraquire more time and provided
the Tribunal with names of other prisoners who &é imet while he was in custody.
He said that the prisoners were not members of ®IMhas similar problems with
the authorities in India.

Country Information

The UK Board Agency Country of Origin Informatio@@I) Report 30 March 2012,
provides the following information about non-govaent armed groups in India:

The Students Islamic Movement of India (SIMI) wasified in Aligarh, in Uttar
Pradesh state, in 1977. Initially SIMI simply atfeted to promote morality
campaigns and a conservative Islamic lifestyle dihihot emulate the West. SIMI
attracted increasing support among Muslim youtlts aacording to Indian
authorities, began preaching a more conservatteegretation of Islam and
advocating violent “jihad” to protect the rightsMislims. “India’s central
government banned SIMI after September 11, 20@iamofficials contend that
SIMI has continued its operations despite the bé&an through front organizations,
and receives funding primarily from sources inBegsian Gulf that support Islamist



militancy. They also allege that some SIMI memberge received training and
instructions from Pakistan-based groups such asanellJeM, and have provided
safe houses for militants from LeT, JeM, HUJI, atiters.” [26K] (p17-18)

Muslims in Tamil Nadu

80. There are no reports of the state’s Muslim popaoitelieing restricted in Tamil Nadu
in any significant way in terms of political freedoAs elsewhere in India, police
are to contain the operations of proscribed mititalamic groups, including the
Jammu and Kashmir Liberation Front (JKLBNd the Students Islamic Movement
of India (SIMI)? Mainstream movements like the IUML are operatimgpughout
the state without difficulty; and, further to thtee 3.47 million Muslims which
inhabit Tamil Nadu (5.6% of the Tamil Nadu popwataccording to 2001 census
figures) enjoy favourable levels of access to educationeanployment compared
to other Indian states.

81. Interms of the level of security enjoyed by Muslim Tamil Nadu more generally,
some Muslim communities in Tamil Nadu have beeaaéd by localised outbreaks
of communal violence in the past. The May 2006eséaisembly elections saw the
IUML contest three constituencies as part of iectdral arrangements with the
DMK ® but, in the end, the IUML was successful in havonly one candidate
elected as a DMK member of the Tamil Nadu legigtatissembly (this victory
occurred in the seat of Aravakuri¢ha, district in central Tamil Nadu and in which
there reportedly exists a concentrated Muslim baiek in the area of Muslim-
majority Pallappatti).In the recent national elections, held over Apriy 2009,
the IUML again contested the polls as part of thékDand was allocated only the
one seat to conte¥this being the northern Tamil Nadu constituency/efiore

L *JKLF recruiting outfit busted in TN’ 200&;he Deccan Heraldnline edition, 30 October
http://67.18.142.206/deccanherald/oct302004/n106-aspcessed 20 January 2006 —

2 Although their have been claims that certain gspspch as thelanitha Neethi PasaraiMNP; or the Human Justice
Forum) have been unjustly targeted by Tamil Nadicp@s a SIMI front organisation. For backgroumdtioe matter, see:
Subramanian, T.S. 2007, ‘Building new basésgntline, Volume 24, Issue 24, 8-21 December
http://www.flonnet.com/fl2424/stories/20071221500800.htm- Accessed 31 July 2008—; RRT Country Research 2006,
Research Response IND30428 August —

3 Prime Minister’s High Level Committee, Governmehtralia 2006,Social, Economic and Educational Status of the
Muslim Community of Indjdndian Ministry of Minority Affairs website, Noveber, p.273
http://minorityaffairs.gov.in/newsite/reports/sadlsachar_comm.pdf Accessed 10 April 2008 —

4 Prime Minister’s High Level Committee, Governmehtralia 2006,Social, Economic and Educational Status of the
Muslim Community of Indidndian Ministry of Minority Affairs website, Noweber, pp.58, 162
http://minorityaffairs.gov.in/newsite/reports/saosachar_comm.pdf Accessed 10 April 2008 —

® Though there was some subsequent controversy éetilie DMK and the IUML in this regard. The DMK haportedly
allocated the seats of Aravakurichi, Palayamkeaital VVaniambadi to the IUML but subsequently fiel@gedMK identity in
the seat of Palayamkottai (for further informatieag: ‘Constituency list of DPA partners’ 200®¢e Hindy 24 March
http://www.thehindu.com/2006/03/24/stories/2006Q32ZZ60400.htm- Accessed 9 February 2010 —; ‘DMK to seek re-
election from Palayamkottai, IUML indecisive’ 20@Bne India News31 Marchhttp://news.oneindia.in/2006/03/31/dmk-
to-seek-re-election-from-palayamkottai-iuml-indéais1143814036.htmt Accessed 9 February 2010 — ‘Congress cadres
not to accept “outsider™ 2008he Hindy 4 April http://www.hindu.com/2006/04/04/stories/200604043@300.htm-
Accessed 9 February 2010 —

6 Renganathan, L. 2006, ‘DMK alliance wins three se@he Hindy 12 May
http://www.hindu.com/2006/05/12/stories/20060518@2D0.htm- Accessed 9 February 2010 —

" Renganathan, L. 2006, ‘Multiple factors at playarur district’, The Hindy 26 April
http://www.hindu.com/2006/04/26/stories/200604268®100.htm- Accessed 9 February 2010 —

8 Jagannathan, V. 2009, ‘DMK’s hold on Congress Jikeltighten’, Thaindian sourceindo-Asian News Servic&6 May
http://www.thaindian.com/newsportal/politics/dmkski-on-congress-likely-to-tighten_100193554.htnAccessed 9
February 2010 —



which the nominated IUML member subsequently wodeanrihe DMK symbof.In

the Tamil Nadu capital of Chennai, at the leveloohl government, IUML
candidates reportedly hold “10 per cent of thel te¢ats” as part of power sharing
arrangements with the DM#¥.In addition to its ongoing electoral activitiesTramil
Nadu under the DMK symbbithe IUML leadership has recently announced that it
will launch an IUML Dalit vehicle, the Dalit Leaguim attempt to win seats
reserved for scheduled castés.

Muslims and political freedom in Tamil Nadu

82. Regarding Muslims in Tamil Nadu more generallyyéhare no reports of the state’s
Muslim population being restricted in any signifitavay in terms of political
freedom. As elsewhere in India, police are workm@amil Nadu to contain the
operations of any proscribed militant Islamic grsuipcluding the as the Jammu
and Kashmir Liberation Front (JKLE)and the SIMI** Nonetheless, and as is noted
above, mainstream movements like the IUML are dpeydhroughout the state of
Tamil Nadu without complication; and, further tasththe 3.47 million Muslims
which inhabit Tamil Nadu (5.6% of the Tamil Naduppdation according to 2001
census figures§ enjoy favourable levels of access to educationeanpgloyment
compared to other Indian stat8s.

FINDINGS AND REASONS
Does the applicant have a well-founded fear of @emsion for a Convention related reason?

83. The mere fact that a person claims to fear persectdr a particular reason does
not establish either the genuineness of the asiskde or that it is "well-founded"” or
that it is for the reason claimed. It remains fog applicant to satisfy the Tribunal

% ‘DMK front makes a clean sweep in Vellore’ 200%e Hindy 17 May
http://www.thehindu.com/2009/05/17/stories/20090&3950300.htm- Accessed 9 February 2010 —Muruganandham, T.
2009, ‘DMK front led in 157 Assembly seatExpress Buz21 May
http://www.expressbuzz.com/edition/story.aspx? FD&K+front+led+in+157+Assembly+seats&artid=CGbMzW93&dJ
M=&SectionID=vBlkz7JCFvA=&MainSectionID=vBlkz7JCFvA=&SB=Lok+Sabha+elections&SectionName=EL7znOtx
BM3qgzgMyXZKtxw== — Accessed 10 February 2010 —

10«Restore rotation system for Chennai Mayor post: IWRD06, The Hindy 11 September
http://www.hindu.com/2006/09/11/stories/2006091 1E®D0.htm- Accessed 10 February 2010 —.

1 UML candidate replaced’ 2009he Hindy 11 April
http://www.thehindu.com/2009/04/11/stories/2009A100400.htm- Accessed 10 February 2010 —

12:Dalit League planned’ 200T;he Hindy 27 Julyhttp://www.thehindu.com/2009/07/27/stories/2009&4560500.htm-
Accessed 10 February 2010 —

13JKLF recruiting outfit busted in TN’ 2004;he Deccan Heraldnline edition, 30 October
http://67.18.142.206/deccanherald/oct302004/n106-aspcessed 20 January 2006 —

14 Although their have been claims that certain gspspich as thlanitha Neethi PasargiMNP; or the Human Justice
Forum) have been unjustly targeted by Tamil Nadicp@s a SIMI front organisation. For backgroumdioe matter, see:
Subramanian, T.S. 2007, ‘Building new basésantline, Volume 24, Issue 24, 8-21 December
http://www.flonnet.com/fl2424/stories/20071221500800.htm- Accessed 31 July 2008—; RRT Country Research 2006,
Research Response IND30428 August —

15 prime Minister’s High Level Committee, Governmehtralia 2006,Social, Economic and Educational Status of the
Muslim Community of Indjdndian Ministry of Minority Affairs website, Noveber, p.273
http://minorityaffairs.gov.in/newsite/reports/sadlsachar_comm.pdf Accessed 10 April 2008 —

18 prime Minister’s High Level Committee, Governmehtralia 2006 Social, Economic and Educational Status of the
Muslim Community of Indjdndian Ministry of Minority Affairs website, Noweber, pp.58, 162
http://minorityaffairs.gov.in/newsite/reports/saosachar_comm.pdf Accessed 10 April 2008 —



84.

85.

86.

87.

that all of the statutory elements are made MIUEA v Guo & Anor(1997) 191 CLR
559 at 596.

Although the concept of onus of proof is not appiatp to administrative inquiries
and decision-makingy(@o-Jing Li v MIMA(1997) 74 FCR 275 at 288), the relevant
facts of the individual case will have to be supglby the applicant himself or
herself, in as much detail as is necessary to erthblexaminer to establish the
relevant facts. A decision maker is not requirechike the applicant's case for him
or her:Prasad v MIEA(1985) 6 FCR 155 at 169 70; Luu & Anor v ReneviE3§9)
91 ALR 39 at 45.

Nor is the Tribunal required to accept uncriticallyy and all the allegations made
by an applicantRandhawa v MILGEA1994) 52 FCR 437 at 451.

In determining whether an applicant is entitlegtotection in Australia the
Tribunal must first make a finding of fact on tHaims he or she has made. This
may involve an assessment of the applicant’s cil@gliand, in so doing, the
Tribunal is aware of the need and importance afdpsensitive to the difficulties
asylum seekers often face in recounting their egpees. Accordingly, the Tribunal
notes that the benefit of the doubt should be gteessylum seekers who are
generally credible, but unable to substantiatefaiheir claims.

On the other hand, as stated above, the Tribumaltisequired to accept uncritically
any or all allegations made by an applicant. Initamid the Tribunal is not required
to have rebutting evidence available to it befoean find that a particular factual
assertion by an applicant has not been establisbeds the Tribunal obliged to
accept claims that are inconsistent with the inddpat evidence regarding the
situation in the applicant’s country of nationalitRandhawa v MILGEA1994) 52
FCR 437 at 451 per BeaumonSglvadurai v MIEA & Ano(1994) 34 ALD 347 at
348 Heerey J andopalapillai v MIMA (1998) 86 FCR 547.

The applicant’s claims

88.

89.

90.

91.

In light of the applicant’s prior migration histqrhe Tribunal has some concerns
about the applicant’s true identity. Tribunal adeelgthe applicant’s evidence he
entered Australia on an apparently valid and lggafiued Indian passport in his
own name. The Tribunal accepts that the applicatnational of India.

In summary the applicant claims he fears the pafidadia because he is a member
of a banned organization, and will be arrestedtasrarist if he returns to India.

The Tribunal accepts that the applicant was boindra in the state of Tamil Nadu,
that he is Muslim and that he [worked] in IndiayBed this issue, however, the
Tribunal does not believe any of the claims madéhkyapplicant or that he
genuinely holds fear of any harm should he retarimdlia.

Tribunal does not accept that the applicant haead harm in the past or will
suffer harm in the future because of his:

. Muslim religion



. Political opinion as a member of SIMI

. Imputed political opinion variously described aslslamic terrorist or
Muslim terrorist.

Plausibility of the applicant’s claims

92.

93.

94.

95.

96.

97.

The Tribunal has a number of concerns about thiecapp's evidence, which cause
the Tribunal to find that the applicant is not adible witness and has not been
truthful in relation to his experiences in Indig heasons for leaving India and his
fears about returning to India.

In reaching this view, the Tribunal has had redarthe applicant’s inability to
recall important dates and details of his clainspimsistencies within the applicant’s
evidence and the implausibility of important partshe applicant’s claims.

The Tribunal accepts the Department’s findings thaiuly 1999 the applicant
attempted to travel to Australia on Temporary BassiShort Stay UC 456 visa
under the false name [Alias B] but the Departmehiged his visa due to non bona
fides. The Tribunal accepts the Department’s figdithat the applicant successfully
entered Australia on a UC 456 visa in Septembe® 19%he false name of [Alias C]
and departed Australia in April 2004 after comiadlte attention of the Department.

The Tribunal rejects the applicant’s explanaticat tinother member of SIMI used
his personal details to travel to Australia as itedaabove. The Tribunal makes
these findings based the fact that the false nameglates of birth referred to above
are derivatives of the applicant’s current name@atte of birth. The Tribunal also
notes that the applicant has admitted that he wagd entry into the United
Kingdom in October 2009 due to issues associatddisiiravel documents.

The Tribunal does not accept that the applicantavas a member of SIMI. The
Tribunal found the applicant’s evidence regardirggivolvement in SIMI vague
and lacking in detail. The applicant was unablprtuvide any documentation to
substantiate his membership of SIMI despite clagnirat he was an active member
of SIMI since 1998 and was [an office-bearer] d/ifor 10 years. Given the
applicant’s claimed long association with the orgation the Tribunal would have
expected the applicant to be able to demonstratetiamate and detail knowledge of
the day to day functions of the organisation.

The applicant was only able to provide generahaglie evidence about the times
he claims to have travelled overseas to raise fudd<laimed to have travelled to
[a number of] countries but when questioned ablweitietails of the travel the
Tribunal found the applicant’'s answers to be vague lacking in details. For
example, he was unable to say exactly when helleaver at who's direction. He
claimed he travelled to [one country] every 3 masrdahd then changed his evidence
and claimed he travelled on one occasion in 2066.Tribunal found the

applicant’s claim that he would be contacted byrgnwous callers when he arrived
at overseas hotels and provided with unopened gaskahich contained large
amounts of cash to be implausible.



98.

99.

100.

The applicant claimed to have been imprisoned oto 2B occasions however his
description of the instances of imprisonment wexgue and lacking in detail. For
example, he said that in 1993 he taken into custadlyeleased after his father
attended at the prison. He said he was imprisoréglden 9 to 10 times up to 1997
as a result his actions in Hindu and Muslim rid¥hen asked if could recall when
he was imprisoned for 60 days the applicant toédTthbunal that he could not recall
the date. The Tribunal does not accept the applgcanidence that he was
imprisoned between 20 to 25 occasions due to hgiMibeliefs or because he took
part in anti-Hindu protests or because he was abreof SIMI.

The Tribunal did not accept the applicant’s evidetiat he came to the attention of
the authorities in July 2008 when he agreed tesafdr D], a former prison inmate,
by [smuggling] a mobile phone into prison. The Tnll did not accept the
applicant’s evidence that he became aware the atigisonvere looking for him

when he met a former prison inmate at a bus sthe.Tribunal found the
applicant’s evidence fanciful and lacking in crefiija

The Tribunal finds that the applicant’s fear of thehorities after the July 2008
incident and subsequent hiding is inconsistent wishdecision to return to India in
December 2009. The Tribunal notes that despitappécant’s claim that he had to
go into hiding he was able to depart India in Noleen2009 using his real identity.
The Tribunal further notes that despite the apptisaclaims that his life was in
danger if he returned to India in December 2009didahot depart until August
2010. The Tribunal finds the applicant’s explamatilbat a corrupt customs official
was able to smuggle him into the airport to be ampible, vague and lacking in
detail.

101The Tribunal did not find that applicant’s evidertbat as a SIMI member he began to

102.

103.

104.

fear the Indian authorities after the 11 Septen20é€x terrorist attacks in the USA.
The Tribunal notes that the applicant was in fadhustralia between [September]
1999 and [April] 2004 and has provided no evideofdeis involvement in any SIMI
activities or political activism during this time.

Having considered the applicant’s written claimd aral evidence, the Tribunal
does not accept the applicant was a member of 8tMas been persecuted because
of his Muslim religious beliefs. It follows thatehTribunal does not accept the
applicant was targeted or harmed by any other pdssoause of his religious

beliefs, membership of SIMI or imputed politicalimpn variously described as an
Islamic terrorist or Muslim terrorist. Having regao the country information

details in paragraphs 80 to 83 above, the Tribdoak not accept the applicant will
face a real chance of persecution in the reasorfatdgeeable future for these
reason or any other reason.

The Tribunal is not satisfied, on the evidence teefg that the applicant has a well-
founded fear of persecution within the meaninghef €onvention.

As the Tribunal has found that the applicant dassmeet the refugee criterion in
s.36(2)(a) of the Act, the Tribunal considered weethe may nevertheless meet the
criteria for the grant of a protection visa purduanthe complementary protection
legislation referred to above. In this regard, Tnkunal has considered whether
there are substantial grounds for believing thef aecessary and foreseeable



105.

consequence of the applicant being removed fromralissto a receiving country,
there is a real risk he will suffer significant rarBased on the findings above in
relation to the implausibility of any threat to htive Tribunal does not accept there
are substantial grounds for believing there isahnigk that the applicant will suffer
significant harm from the Indian authorities or gi@ice if he were to return to
India.

The Tribunal is not satisfied that it has substmrounds for believing that, as a
necessary and foreseeable consequence of theapjslibeing removed from
Australia to another country, that is India, thedre is a real risk he will suffer
significant harm. The applicant does not satiefy/requirements of s.36(2)(aa) of
the Act

CONCLUSIONS

106.

107.

108.

The Tribunal is not satisfied that the applicard igerson to whom Australia has
protection obligations under the Refugees Convaniitierefore the applicant does
not satisfythe criterion set out in s.36(2)(a).

Having concluded that the applicant does not nieetéfugee criterion in s.36(2)(a),
the Tribunal has considered the alternative catem s.36(2)(aa). The Tribunal is
not satisfied that the applicant is a person torwlaustralia has protection
obligations under s.36(2)(aa).

There is no suggestion that the applicant satisfi@s(2) on the basis of being a
member of the same family unit as a person whefeis.36(2)(a) or (aa) and who
holds a protection visa. Accordingly, the applicdoés not satisfy the criterion in
s.36(2) for a protection visa.

DECISION

109.

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.



