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DECISION: The Tribunal affirms the decision not to grant the

applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Indiajved in Australia on [date] and applied
to the Department of Immigration and Citizenshipddrotection (Class XA) visa on [date]
The delegate decided to refuse to grant the viddate] and notified the applicant of the
decision and his review rights by letter datedg¢iat

The delegate refused the visa application on teestbathe applicant is not a person to
whom Australia has protection obligations underRe¢ugees Convention

The applicant applied to the Tribunal on [date]review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventiofaf® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @laA) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Information on the Department File

Information in the protection visa application icalies that the applicant is [age] single man
from [Village A], [Region/State]. He left his honeeuntry on [date] to travel to Australia on
a passport issued by the Indian authorities ore[dete claims to have lived at [Village A]
until [month, year] when he moved to [Location B}egion/State] from [month, year] until
[month/year]. He claims to have had several yeduga&ion and left school in [month, year].

The applicant made the following claims in Partf@is protection visa application.

At question 40 he claims to have left India becaxfse homosexual relationship and his
religious belief. He said due to his homosexudigywas harmed physically and assaulted
socially and he and his parents suffered as atrfescause of this relationship and his
religious belief. He indicates that he elaborateshese claims in his statement, which the
Tribunal has summarised below at point 27.

At question 41 he claims he cannot return becaftibis oeligious belief and homosexuality
as his religion does not accept this kind of relahip. He claims his family will suffer at the
hands of the terrorists, and that he suffered aaudisat the hands of the terrorists.

At question 42 he claims that he is not a terrdmgtwants to continue his homosexual
relationship and that he has chosen his life asnaolsexual which in India is not accepted as
valid, and is religiously forbidden and he claineswill be harmed by the authorities and the
religious clerics as a result of the relationship.

At question 43 he claims if he returns to Indigréhare laws against being in a homosexual
relationship, and that it will never be accepted ha will be harmed by his community and
the religious clerics because such a relationghit accepted by them. He claims the
authorities will harm him as the relationship wataelished with a person directly involved
in terrorist activities.

He claims at question 45 that the authorities moll protect him as they are against these
activities.

The applicant attached a statement to his proteeisa application, summarised as follows:

. He claims the terrorists approached his father, isfam influential man in the
community, to become involved with their activitiésit he denied them and
they became angry. He claims the terrorists thnegtédis father that they



would kill him and his family would face the conseqces. He claims they
also threatened to kidnap his older [sibling] am&lltves of all the family
members were at risk. He claims his family sen{silding] to Australia on a
[type of] visa in [month, year].

On [date] he claims he was kidnapped walking hammen fschool, forced into
a car, blindfolded and taken to an unknown plaaeckims they introduced
themselves as freedom fighters and in the Khalistamement. He claims
they told him of the purpose of the movement, teatvould be provided
training and after the training he may be part sfigide squad. He claims
they tried to convince him to join, [informationldied under s.431]. He
claims on [date], [Person C] came to him and asiedto participate in their
organisation. He claims when he failed to answer lne became very angry
and after he refused to join them he was ruthlgsstgcked]d. He claims
[Person C] tortured him sexually for a few days.dd&l he was initially
embarrassed but after [number of] weeks he becaitulated with the life
and he was released on the condition that he hasitttain a relationship
with him or face the consequences. He claims leataned him that his life
would be at risk.

He claims that after his release he continueddiaionship for his safety and
the safety of his parents and family members.

He claims his parents and family came to know efriationship and
objected. He claims the religious leaders saidetationship was illegal and
against their religion. He claims he was identifeesda homosexual and that he
continued the relationship.

He claims the community leaders advised his patensevent the
relationship otherwise his family would be ostradisHe claims his father
told him not to associate with [Person C].

He claims considering the safety of his family leeided to continue the
relationship. He claims as a result his family \wasassed and the applicant
was banned from entering the temple, and the cornyni@aders threatened to
take his family to court on the basis that the imjapl is a homosexual, as it is
not allowed under Indian law and also not allowader the Sikh religion

He claims his parents became anxious and adviseddhlieave. He claims in
September he went far from his home until he camfustralia. He claims in
the meantime his father became anxious for hidysafed organised for the
applicant to travel to Australia with his mother aftype of] visa.

The applicant believes wherever he goes in Indighiadl not be left alone and
[Person C] will follow him. He claims if he fail® imaintain the relationship,
his family members will be in trouble. He claimswil be victim of
persecution by terrorists on one hand and alsodlners of the community
on the other if he returns, and he will be punisbedhe authorities.
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He claims if he if he goes back to India he wilVeédao maintain his
relationship with [Person C] or his life will be danger

The applicant claims he will be persecuted becatibes homosexual
relationship and also for his religious belief hesmthis kind of relationship is
not permitted in the Sikh religion.

On [date] the applicant was interviewed by the giale, with the assistance of an interpreter.
The Tribunal has listened to the tapes of the vinder

Further documentation received by the Tribunal

On [date] the applicant submitted the following soanised statement to the Tribunal:

He claims he fears return to India because heistin of sexual and other
physical assaults and fears being captured anddebom return to India.

He claims he arrived in Australia with his mother[date] and he had not had
any contact with his parents since they left in fithg year] (father) and
[month, year] (mother).

He claims he is from a proud Sikh family with mamars in the Indian army.

He claims he told his parents that the only redmogave up to the demands
of his captor, [Person C], were because he maeatthto Kill his family if he
reported his actions to the police or refused teetmsexual relationship with
him.

The applicant claims his father returned to Indidaate] and advised the
applicant that he did not return to his villagehadelt ashamed and unsafe. He
said his father stayed at one of his [Relative Bfmes who live in [City D].

He said he sent his [Relative E] to his villagéneestigate [Person C] and his
men and he advised that they are still wantingni the applicant and his
[sibling].

He claims [Relative E] advised that [Person C]'swkeow that the applicant
and his [sibling] have fled Australia and have swiar kill them once they
find them to teach the rest of the village a gassbon.

He claims as he said in his previous statemenhemdvice of his parents he
went and lived with his [Relative F] for [numbei afionths or so before
coming to Australia between [month] and [month,rydde claims he stayed
with his [Relative F], to avoid having to meet [Ban C] and being forced to
engage in a sexual act with him.

Between the first week of [month, year] and thireelk [month, year] when he
left home to stay with his [Relative F], he clailsmet [Person C] on
[number of] occasions. He claims the reason hesdtaythe situation was
because he was scared that he might provoke [P&j&anger if he ran
away. He thought if they kept looking for him, theyght kill him. He claims
in the period he stayed at his [Relative F]'s holigestopped going to school



and spent almost all his time at home. He clairagRelative F|'s village was
[number of] km [direction] of his village.

. He claims the subsequent meetings he had withgR&$were all arranged
by various male callers, the callers did not introglthemselves and told him
to wait at a certain time in a certain location.¢fEms he believes it was
[number of times] at [Village H], [number of timeaf [Village 1] and [number
of times] at [Village J]. He claims he was alwayisdifolded, picked up in a
van and always found himself in a different room.

. He claims that he trembled with fear and criedkimg of himself in this
situation, but he had to pretend that he consentéiese actions because if
[Person C] sensed that he did not like it that ghtrget angry and hurt his
family.

. The applicant claims he walked in with his woollesad covered and started
lecturing him about joining his efforts to free tB&h people from the rule of
the Indian government.

. He claims it is very painful for him to relive treememories as he was forced
to do things against his will.

. He claims after he was finished with him he wa®tato where he was picked
up from. He claims it is very difficult for him teal with those agonising
memories and his agent has advised him to seelsetimg.

. He claims his parents left last week and he liveh his [sibling].

. He claims his parents left Australia because tvisa ran out. He claims they
told him they will not be going back to their vija and will try to sell their
house.

. He claims his father said he will not take him bézkis village and that he

will be safe with him and his mother. He claims faither could not protect
him before so why would he be safe this time.

. He claims he recently had an argument with hisrgareut they reunited
before he left Australia.

. He claims he has been having many nightmares becduss experiences
with [Person C].

30. The Representative indicated that he had made@rirament for the applicant to see a

31.

clinical psychologist on [date] and is in a fragaled traumatised state.
Tribunal hearing

Theapplicant appeared before the Tribunal on [datg]jie evidence and present arguments.
The Tribunal hearing was conducted with the asst&t®f an interpreter in the Punjabi
(Indian/Pakistani) and English languages.
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The applicant was represented in relation to thieveby his registered migration agent.

The applicant indicated that he filled in the apation form with his [sibling] with the help
of an agent, [name] who told him not to say he éeélpim at the hearing He said his office
was in [location]. The Tribunal acknowledged thastis a different agent to the one
currently assisting the applicant.

The applicant indicated that he had [number offysahooling and stopped at the beginning
of [month, year]. The Tribunal asked why the apgdian says he finished his schooling in
[month, year] and he said that is when he finighiedenth year, and that he returned to
school in [month, year]. The Tribunal asked whyg thias not included in his application and
he said he has a lot of tension on his mind angdidhéis best.

The applicant said he was born in [Village A], divdd there until he moved to live with his
[Relative F] for two months in [Village K]. The aligant said [Village K] was about [number
of] km from his village and the Tribunal asked hlmng it was by car to get there. He said he
did not know as he travelled by bus and motorisgdhaw. He said it was approximately
[number of] hours by bus. The Tribunal said it fduhsurprising that it took that long and he
said that included waiting time, and when askedtwhaas without the waiting time, he said
it was hard to say and he did not notice. He damhs [range of time] by motor scooter and it
was flat. The Tribunal said it found it surprisitigat it took [time stated] to travel [number

of] km on a straight road. He said he had no idehthat he just estimated it.

The applicant said he had lived in [Address L] sihcs arrival in Australia, and he lived with
his [sibling] and friends. He said his [siblingddnot attend today as he had to study and
attend classes. He said his father and mother tivex@ until his father left Australia in
[month, year] and Mother in [month, year] He sdidyt lived with them when they returned
to Australia for [number of] months and they lefigkralia last week. He said for [number of]
days he stayed at his father’s friend’s house tsratian argument he had with his father.

The applicant said his father was [information tedeunder s.431] and he has a [type of]
business in their village. He said when his fatbfrindia to come to Australia with his
[sibling] he left his business.

The Tribunal asked the applicant why his fathemnmetd home last week. The applicant said
because his father did not want to stay in Austréhe Tribunal asked him where his father
lived in India, he said he did not know where ashae had an argument with him. The
Tribunal asked when his father left Australia inojmth, year] where he went and lived, and
he said at that time he was not in connection higthfather, so he did not know where. The
Tribunal asked whether he had asked him when thdybleen living together and he then
said he lived in [City D] with his [Relative E], wdh is [time/distance] from his village. The
Tribunal asked whether his father faced any diffieg, and he said that he was living in the
City as [Person C] was looking for him.

The Tribunal asked why his parents came back ®itivAustralia and he said he did not
know. The Tribunal asked where they are goingue i India but he said he did not know.
He said he did not want to live with them in Indi&e said he had an argument with them
before they left last week because they wantedtbigo with them to India.

The Tribunal asked why his parents did not appihafprotection visa, he said they are proud
to be Indian and they wanted him to go back witdmnitbut he refused, because they could
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not protect him. The Tribunal asked why they didl fiear return after he had claimed that
they were threatened by [Person C]. He said theg weared and their life was in danger,
and they were going to sell everything through[Rislative E]. The Tribunal asked where
they were going to move to and he said they aneggim sell everything. The Tribunal asked
whether they thought he was safe elsewhere, asditgéhey wanted him to travel with them
but he would not.

The Tribunal asked whether his [sibling] was indowith his parents and he said they had
been the whole time. The Tribunal put to him th&bund it surprising that he lived with his
[sibling] and he had told the Department he didkmaiw where his family was after they left
Australia in [month, year] and [month, year]. H&ddais [sibling] did not tell him anything
but said they would help him if he needed any.

The Tribunal asked whether he had any other familpdia and he said he has an [Relative
E] who lives in [City D], an [Relative F] in [Villge K] and [Relative G] who lives in

[Village L], a village in [another region] very faway. The Tribunal asked why he could not
return to India and live with [these relatives] drelsaid it is too embarrassing to stay with
them.

The Tribunal said if it was too embarrassing ty stéh them now why could he have stayed
with his [Relative F] before, he said he did stathyRelative F] for [number of] months but
[Relative F] was not aware of the circumstance® Thbunal asked whether [Relative F]
asked why he was there and he said they were bitisywark and no one asked. He said he
was in hiding and did nothing, he said he staydtbate most of the time. The Tribunal said
it found it surprising they never asked why he witt them or did not know circumstances.
The Tribunal asked him why he told the Departmeémttarview he only stayed with his
[Relative F] for [number of] days whereas now hgsdae stayed with [Relative F] for
[number of] months. He said he did not know. Thivdinal asked him why he said to the
Department that when he was staying with his [Redd] before he left India that he used to
go out in the village in the day time. He said hedhy went out. He said for the first [number
of] days he had problems with others in the villagd that is why he did not go out. The
Tribunal asked him whether he went out of the haft that he said he had nothing to do
so he hardly went out, only if an emergency Thédmal put to him these inconsistencies
again and he said he doesn’t know why he saidthiéie Department, but that it was tension.

The Tribunal asked the applicant why he feared'métg to India. He said because his life is
in danger from [Person C] and if he went back held&/éind him. He said he would be
treated the same way and he did not want thisppdraagain. He said because he had
broken the relationship that [Person C] might aat up severely.

The Tribunal asked how the relationship with [Par€) began. He said one day he was
coming home and he was asked to join their Siklngrand they gave him an ultimatum. He
said he refused and they insisted he should jognsaid he refused again and [Person C]
threatened he would [information deleted underH.43e said he still refused and
[information deleted under s.431]. He said he wataided [number of] weeks and then
released but only under the condition that he ool his relationship with [Person C] and
he agreed to do so.

The Tribunal asked the applicant why [Person @&tsarist group would want to kidnap him.
He said [Person C] had previously told his fatlegiotn the group and his father had refused.
He said [Person C] then threatened the family,ssa i@sult his [sibling] and father came to
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Australia, because they threatened to kill thediatind harm the family. He said that is why
he was targeted.

The Tribunal asked when his father was threatendcha said he could not remember. The
Tribunal asked what month it was and he said hé&daoat remember. The Tribunal put to
him that he had indicated to the Department atvidw that it was [month/month] and he
said he told them that he could not remember thethey kept asking and then he said it
could be [month/month]. The Tribunal put to himtthdad listened to the department
interview and that he had initially said [month/rtfgrand later said that he could not
remember the details, when the Department puttothat it had doubts whether his father
and [sibling] left the country as a result of thestats. The Tribunal put to him that his father's
[type of] visa application was made on [date] whialses questions whether his [sibling] and
father left India because of the threats, and reag It to conclude that they left as his
[sibling] was to study in Australia. The applicaatd that when he was asked last time, he
said not [month] and could be [month] or [month{ldre was pressured to give an answer.
He said he gave an answer when he thought theshseae made but said he was not sure.

The Tribunal confirmed with the applicant that #ode reason his father and [sibling] left
India was because of the threats from [Personri@i he said yes.

The Tribunal asked the applicant for further dstatbout how [Person C] made the threats.
He said [Person C] told his father to come to thi@gant group, that he did not know how he
did it or how he approached him as he was at schN@oén asked for further detail about

how it was done he said he did not know. The apptisaid his father was reluctant to talk
about the threats, after the Tribunal said it waprgsing that the applicant did not know

more details, when his father would have been ameckabout the threats, so concerned that
he was planning to leave.

The Tribunal put to the applicant if there had bderats against his father's life and the
family, that it seems surprising that he did n&etéhe applicant and his mother with him.
The applicant said the problem was that they caotdbtain a visa for both he and his
mother. He said when his father left them they ndaeethe [Relative F]'s house at the
insistence of his father.

The Tribunal confirmed with the applicant that hasvsaying that his father left him and his
mother because they could not obtain a visa, arghiteyes and asked when they applied. He
said he did not know what happened, he said hiefaaid he would make arrangements
when he was in Australia and he suggested thatonand stay with his [Relative F] in

hiding.

The applicant said after his father left for Aus&rahey went into hiding for a few days at the
[Relative F]'s house and then went back. He sattiexe had been no threat they thought it
was okay and then suddenly on his way home froraddie was kidnapped.

The Tribunal again said that it had difficulty eeling that his father would leave him and
take his [sibling] who was only a few years old&ne applicant said it was because his
[sibling] wanted to study and because his [sibliwwgk able to obtain a visa but he could not.
The Tribunal said that contrary to his advice thaly tried to apply for a visa at the time for
he and his mother, it had no record that eithesri@s mother applied for a visa until
[month, year] The applicant said that his fathed tedd them it was hard to obtain a visa and
that they should stay and he would make arrangesnent
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The Tribunal said it found it surprising that hadlfer arrived in Australia in [month, yeatr],
had left because of threats to his family, hadndkie [sibling] and there was no visa
application for him and his mother until [date]. bBad his father used to ring him and as
there were no threats, that is why he did not apply

The Tribunal said that it was surprising that egétar the kidnapping he claims occurred in
[month, year], a visa was not applied for until fitg year]. He said he did not know why.

The Tribunal put to him that it raises the follogriquestions. It said it questions whether
threats were made against his father, becausenissdifficult to understand that if such
threats were made against his father and his famaltyarrangements would not also be made
for the applicant and his mother to leave soorr afieto go into hiding. He said his parents
would know the reason.

The Tribunal said that it had difficulties with lesidence because even after his claim he
was kidnapped in [month, year], a visa was notiaddbr until [date]. The Tribunal said it
found it difficult to believe that if the applicantas kidnapped that they would not try to exit
the country sooner or go into hiding. He said tgyia obtain a visa through an agent is very
difficult to obtain. The Tribunal put to him thdte records show that after they applied on
[date], it was granted within a short period ofdilny [date]. The applicant said it takes time
because many people apply to enter Australia. Thmrial said that these inconsistencies
raised questions as to whether the threats anéjung really happened.

The Tribunal then tried to contact the applicatatber and [sibling] by telephone but was
unable to do so.

The Tribunal asked the applicant why he did ndtthel Department at interview that he went
into hiding when his father left, he said there \wdst of tension and he did not know what to
say.

The Tribunal asked whether the threats made bys{PeC] were reported to the police and

he said no, because they are scared of the paauke they are corrupt and unless one pays
a bribe they frame you. The Tribunal asked whetiefather did anything about the threats,
he said he did not know. The Tribunal asked whéliigeefather went into hiding and he said

he used to take us out to stay at this house atdah[number of] weeks, he said that they
were going out to visit. The Tribunal asked whydmnot tell the Department this and he

said he did, and the Tribunal put to him that d hatened to the Department interview and

he did not. The applicant said that he could nbteen this happened but he used to take

the whole family away for [number of] days to tlie]ative E] or [number of] days to his
[Relative F]'s house.

The Tribunal said it had difficulty believing thia¢ would take the whole family into hiding
and then leave him and his mother when he wenusiralia. The applicant says his father
told them before he left that they should go aay st his [Relative F]'s house until he made
arrangements for them to leave.

The Tribunal said it found it surprising his fativeould return to [region/state] after his visit
to Australia, if he left because of threats andrible in [month, year]. The applicant said that
he wants to sell and get his money and shift tarerglace. The Tribunal asked him
whether he would be safe in another place andghkcant said that is what he said to me.
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The Tribunal said it found it surprising that heuhblive in [Address L] in Australia with his
parents for [number of] months but will not livettvthem in India. The applicant said he
would not because the militant groups are linkedughout India and he would not be safe.

The Tribunal asked him about his kidnapping by $BerC] and the KZF. The applicant said
it occurred on [date] The Tribunal put to him tiidound it surprising that he was so clear
about that date but could not remember the otheddha said it was because his mum knew
and when he wrote his protection visa statememnaihg and asked. The Tribunal asked that it
would expect he would similarly know when the tliseaere initially received by his father.

The Tribunal asked whether he went to the polickransaid later on after he had been
[attacked]. The Tribunal asked him why he and haghrar went to the police after he was
kidnapped when they did not go before when threate received against the whole family.
The applicant said the police have no power and@mipt. The Tribunal asked why he went
after the kidnapping if they had no power and wengupt, he said when he made the
complaint they created problems for him and thegatened him if he didn't pay the bribe.
The Tribunal again asked why he went after the &pbing but did not go before and he said
because he was scared, because the militants feadethed they would kill him. The
Tribunal again asked why he went to the police lmmdaid because information was leaked
and all the villagers knew of his kidnapping antgdek] and they insisted he go to the police
and lodge a complaint. He said he lodged a contpi@cause of the pressure from the
village community. He said it was so embarrassimdjtze could not go to the temple. The
Tribunal asked him whether it was widely known &edsaid yes. The Tribunal put to him
how could his [Relative F] not know about the kigpeng and [attack] and he said his
[Relative F] knew because he had stayed with [Redd&] for a short while before he left the
country. The Tribunal put to him that this was insistent with what he had said before
because he had said when he went into hiding [Rel&] did not know of the reason. He
said [Relative F] knew that they were making areangnts to live in Australia and it was so
embarrassing because everybody knew of the kidng@pid [attack]. The Tribunal asked
him specifically whether his [Relative F] knew abthe kidnapping and [attack] and he said
yes they knew. The Tribunal again put to him thatas inconsistent with what he said
before, and he said at the beginning [Relative & wot aware but later on they knew what
happened.

The Tribunal then asked him about the details adtvitappened on [date]. He said he was
walking home from school and he was picked up bgraand there were [number of] people
in it and he was blindfolded; taken to a place tedblindfold was removed and he found
himself in a room. The Tribunal asked whether he wiaconscious in this period and he said
he was not. The Tribunal put to him that this wansistent with what he said to the
Department at interview, as he had said he wasnsotmus after he was picked up by the
car. He said he did not think he was unconsciotiseatime. The Tribunal put to him that he
had said to the Department at interview that whewbke up they told me they wanted to
give me training and wanted me to go to [Countryg said he was just telling the truth.

He said after he was taken into the room and tinelfiold was taken off than they tried to
explain to him about the KZF and about how he wdnddrained in [Country N] to assist the
organisation and how he would be trained in [infation deleted under s.431]. He said he
was so scared he did not eat and then [Personn@ aéter [number of] days.

He said [Person C] threatened him sexually unlegsihed and he refused to do so and then
he stripped him naked and forcibly [attacked] hiihe.said he then became unconscious and
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was released after [number of] weeks. He said Iseondy released under one condition, that
if he tried to break off the relationship, he woulll him. The Tribunal asked whether he was
[attacked] once when he was kidnapped or moreaiteh® was unconscious and did not
know. He said after the [attack] he was very tears it was a terrible experience. The
Tribunal asked whether he was unconscious forrtbmper of] weeks after the [attack] and
he said no he was there, but he was technicallgrdble said he was aware of only one
incident of him being [attacked] but he cannot lideacause his mind was elsewhere.

The applicant said after he was released he wenelamd told his mother what happened.
He said both he and his mum informed his [Reldi{ethe one the father had been living
with in [City D] He said people came to know thrbugs [Relative E].

The Tribunal asked him how the village would knasitlee [Relative E] does not live in the
village and he said he used to live in his villaged about [number of] years ago he left the
village and now lives in the city. He said his fatlsent him to the village to find out what
was going on.

The Tribunal asked whether his mother or [Relafy&ent to the police while he was
kidnapped and he said no because these peoplepaaryl said if they reported it to the
police they would kill the applicant.

The Tribunal said he came home and then what happéte said my mum said he should
not tell anyone. The Tribunal asked whether hishmotvas alone and he said no his
[Relative E] was there.

The Tribunal said that in the department interviensaid that he told his mother and it was
his mother who told the [Relative E] He said yesar't remember whether it was the same
day but that she was the one who informed his frel&] The Tribunal put to him that
previously he had said that he had informed batljRelative E] and mother. He said a child
is reluctant to talk and that his mother told Rglative E].

The Tribunal read to him the following from histst@ent attached to his protection visa
application: “I was [attacked] a few days. | fehlearrassed. Eventually | was habituated
with that life.” The Tribunal put to him that hed#old the Department at interview he had
only been [attacked] once and had said to the Tebhe only remembered being [attacked]
once. He said when he made that application henyiag to remember and recall what
happened to him and he is not sure.

The Tribunal asked him what is meant from his wnitstatement “Eventually | was
habituated with that life” he said what he mearnf& he was really terrified and he
threatened to kill me and that he would have tdinoe to have this miserable life.

The Tribunal asked whether he is saying that wappkened when he was kidnapped was
against his will. He said yes. The Tribunal asked Why he said it was against his will but
told the Department it was consensual and he baidd wrong, that it was forced initially

but later on it was consensual. The Tribunal ingiddhat it is confused as he says it was
consensual later on but also says his life wasatbned, if he did not continue to have sex
with him. He said he was threatened. The Triburplagned what consensual meant. The
Tribunal asked if he continued to have sex withr$Be C] after he was released of his own
free will, he said he did it because he threatdmned He said he did it because he threatened
him and he is too young to make the distinctiotoashat is consensual.
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The Tribunal read to him from question 43 of histpction visa application. It read “I want
to continue my homosexual relationship. | have ehamsy life to be a homosexual. | liked
this kind of relationship.”

The Tribunal asked whether he wants to freely comtihis relationship with [Person C] if he
returns to India and he said no he only did it beeaof the threats and he meant it became
habitual to have sex with men. The Tribunal askedtiver after the relationship with [Person
C], he had had sex with any other man. He saidenis hot saying he had any sexual
relationship with any other men. He said he newaer $ex with any other man. The Tribunal
asked whether he was saying he was homosexualeasaidhpeople look down on me
because they view me as homosexual. The Tribukebashether he really wants to
continue homosexual relationships and he saiddwoniot wish to continue homosexual
relationships. The Tribunal asked him if it is figh say that he is not a homosexual but
because of what happened with [Person C] he ingde is viewed as a homosexual. He
said yes he did not see himself as a homosexual.

The Tribunal then clarified that his fear is thatis viewed as a homosexual because of what
happened with [Person C]. He said yes. It confirnvédd him that if he returned to India,
leaving aside [Person C] and the threats, he wool@dhoose to have homosexual
relationships with other men. He said he does nst v0 have homosexual relationships with
other men. He then again confirmed that he hadwigxPerson C] both during the
kidnapping and after because he threatened him.

The Tribunal asked when he lodged his complaitihégoolice, and he said a few days after
he was [attacked] when everyone came to know. Thrifial asked when his [Relative E]
was told and he said [Relative E] knew immediatéhe Tribunal asked whether it was the
same day or the day after and he said he coulcenali.

The applicant said that after he was released tisdéawith [Person C] on [number of]
occasions. He said his mother knew about it antchtb&old her, but that that he cannot
remember when he told her. The Tribunal asked wisatother's reaction was and she said
to him to forget the past and think of the futurke Tribunal asked how soon after he told
his mother, he went into hiding. He said he codtdremember. The Tribunal asked whether
she told his father and he said yes. The Tribusleté whether he told them he was being
threatened and he said yes. He said he told hefRtbeson C] threatened to harm him and
other family members. He confirmed that he toldrhism before, and things settled down
and that he was living with his mother.

The Tribunal said it found it surprising that whaatold his mother who told his father that
he was being forcibly coerced to have sex withgBeIC], a visa application was not
immediately made or he did not immediately go ihigiing or go elsewhere in India. He said
his mother told him just to forget about it.

The Tribunal said it found it surprising that eadter he went into hiding in [month]; when

he had already told his mother about the contirfaezd sex that a visa was not applied for
until [date] He said he thinks the agent was trjirggbest on their behalf but they needed
documentation. The Tribunal then said it foundrnplausible that he told his mother of the
forced sex; who told his father and it took oveurfiber of] months at the minimum to apply
for a visa to go to Australia. The Tribunal saisvés also implausible as when the father was
threatened previously, he left within [number o8eks. The applicant said it was difficult to
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make arrangements to deal with government depatsm&he Tribunal put to him that they
had an agent and the applicant said that it takes t

The Tribunal said it is surprising that even aftertold his parents of the forced sex that he
was not immediately taken into hiding at his [Rekaf]'s house or to his [Relative E]'s
house in the city. He said his mum was trying tdhdobest. He said if he received death
threats the mind does not function.

The Tribunal asked what made him suddenly go irdmg and he said he did not know that
he just did it. The Tribunal asked why he did notgfore when he said he was scared and
he said he did not know what kind of reaction [Ber€] would have. He said he thought he
would become angry and things would become worse.

The Tribunal asked whether his mother went with himd he said no she used to come and
visit.

The Tribunal asked what [Person C] looked like hadaid he had a beanie and a beard. The
Tribunal asked how tall he was. He said he waghmittall and not that short. The Tribunal
asked him whether he was his height and he pauskdaad maybe almost as tall. The
Tribunal asked how old he was and he said he dikmaw, he said he was not old, not

young maybe middle age.

The Tribunal said that his evidence indicated Heahad spent time with him and expected
him to describe his face; he said how can he destim, that it was very difficult to
describe him.

The Tribunal asked why he could not relocate toflaer city] and he said terrorists are
powerful men and can get you anywhere and it isserabsing. The Tribunal asked why he
told the Department if he relocated he would hdadexdd another relationship in those places.
He said at that time there was no other optionahegn confronted with other people that

look down on him and it is really bad to be a hoexasl.

The Tribunal asked whether he ever wanted to haetatonship with other men and he said
maybe it was his intention but circumstances h&aanged now and things have settled and

he can think constructively. The Tribunal clarifietth him and the applicant confirmed that

at this point in time he is not claiming to be artusexual.

The applicant said he cannot go back to his villageause all the villagers know and it is
embarrassing. The Tribunal again asked why he amiitive elsewhere in India, he said it is
hard to move elsewhere and now he is here it i gquéaceful and safe. He says he is
currently working in a car wash two days and hediwith his [sibling]

The Tribunal put to him that he had said at inwwith the Department that he went into
hiding at his [Relative F]'s house for [number dfys but had told the Tribunal it was
[number of] months. He said he was really confumadi still confused. He said he still has
nightmares that someone is following him and igfted. The Tribunal put to him that he

had told the Tribunal that when at his [Relatives IRe was in hiding but in contrast he told
the Department he went out in the day and thabtiy lead the Tribunal to find that he is not
credible and did not go into hiding, and was ndnkipped. He said it is embarrassing and he
did not want to go out of the house.
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The Tribunal put to him it had difficulty believirtgat [Person C] would be able to find him
in the whole of India particularly when his orgaatisn was a proscribed terrorist
organisation in India. He said his father's [Rekatt] went to the village and found that they
are still looking for him. The Tribunal asked whetliPerson C] had gone to his [Relative
E]’s or [Relative F]'s place looking for him and bkaid he did not know. He said he did not
know the details just that he was still looking fom.

The representative indicated that the Tribunal khtake into account that the first statement
and application were prepared by another migradgent who appeared to be unscrupulous,
and that there appeared to be a number of erraheiapplication, such as the schooling and
claims he is homosexual He said that the Tribunalikl take into account that the applicant
is 17 and that he felt an obligation to defend ¢haaims made in his first statement to the
Department. He said it should be noted that thdiGgion is not in his handwriting. He said
the Tribunal should not scrutinise him on what waisl in the statement and the
inconsistencies in this regard. The Tribunal stwiauld take that into account but that most
of the inconsistencies were with the Departmemruiew and on aspects he was continuing
to claim happened.

The Tribunal said it had a number of concerns wighevidence and had raised these
throughout the hearing, but that it would also thetinconsistencies to him in writing. The
representatives said that this was suitable asutdvgive him time to talk about them with
his client.

The Tribunal then summarised a number of the inisterscies previously referred to in the
hearing and repeated in detail in the s.424A |ditdow

S.424A Letter

On [date] the Tribunal sent the following letterti@ applicant.

The Tribunal has information that would, subjecatty comments you make, be the
reason, or part of the reason, for deciding thatai@ not entitled to a protection visa
as you are unable to show you have a well foundaddf protection for a
Convention reason.

The particulars of the information are:

» At hearing on [date] you said that after your fatleét Australia in [month,
year], he returned to India but lived in [City Dddause [Person C] was
looking for him.

In your statement dated [date] you said that yawempts did not return to
their village because they both felt ashamed asdfen

Information in your father's application for a [gypf] visa to Australia
signed by your father on [date] indicates at qoesti3 that his residential
address at that time was your village, [Village égion/state].

* At hearing on [date] you said that your [siblingjdafather left India in
[month, year] because of threats made againstfatiuer and the family by
[Person C].



You also said at hearing your father did not retorhis village because he
felt unsafe.

Information in your father's application for a wmsis visa to Australia signed
by your father on [date] indicates at questionHz his residential address at
that time was your village, [Village A], [regionée].

Relevance

These inconsistencies cast doubt on the clainythatfear is well founded and that
you will be persecuted for one of the Conventiasoms if you return to India
because of threats made by [Person C] and yourguegexual relationship with him
and may lead to a finding that you do not meetrdhevant criteria for the grant of a
protection visa.

It may also indicate that you may not be creditblat threats were not made against
your father and family by [Person C] and that ysibling] and father did not leave
because of these threats as your father has rdttorige in your village. It may also
indicate that you were not kidnapped and [attacksd result of your father's lack of
cooperation and that evidence has been creategranded to the Department and
Tribunal to obtain a protection visa. It may indecghat you did not leave India
because you feared persecution because of thrghthe [attack] by [Person C], or
community pressure. This may lead the Tribunairtd that you will not be
persecuted for one of the Convention reasons ifrgawrn to India and that you do
not meet the relevant criteria for the grant of@gxction visa.

» At hearing on [date] and in your statement dateddldyou said you went
into hiding for [number of] months at your [Relai¥]'s house from [month,
year].

At the Department interview you said you went intding at your [Relative
F]'s house for approximately [number of] days befgwou left for Australia.

» At hearing on [date] you said that when you wetd mding at your
[Relative F]'s house from [month, year] you ranelgnt out of the house.

At the Department interview you said you went algsin the daytime when
at your [Relative F]'s. When asked why you weresuatred, you said
because you did not tell [Person C] you were inngd

» At the beginning of the hearing on [date] you sh&t your [Relative F] did
not know that you had been kidnapped and [attackédh you were hiding
at [Relative F's] house.

Later on in the hearing you said everyone knewuiing your [Relative F].
* At the hearing on [date] although you knew yourlfdee F]'s place was
[number of] km from your home, you were not clelaoat the time taken to
travel to your [Relative F]'s place.
Relevance
These inconsistencies cast doubt on the clainythatfear is well founded and that

you will be persecuted for one of the Conventiasoms if you return to India
because of threats made by [Person C], a memitbe ¢€ZF and because you did not



continue the sexual relationship with him and neadlto a finding that you do not
meet the relevant criteria for the grant of a prot® visa.

It may also indicate that you may not be creditilat you did not go into hiding as a
result of your fear of your relationship with [PensC], and fear of the community
and that evidence has been created and providee epartment and Tribunal to
obtain a protection visa. It may indicate that godi not leave India because you
feared persecution because of the threats madedrgdn C] and fear of the
community's view of you. This may lead the Tributwafind that you will not be
persecuted for one of the Convention reasons ifrgawrn to India and that you do
not meet the relevant criteria for the grant of@gction visa.

» At hearing on [date] you claim the sole reason ysilling] and father left
India for Australia was as a result of the threatgle by [Person C] and KZF
against your father and the family.

At the Department interview you said these thresgse made in
[month/month, year].

At hearing you said you did not recall when thdsedts were made.

Information from your [sibling]'s visa applicati@md father's visa
application indicates that your [sibling]'s visgphpation was made on [date]
and that [a particular document was] created ote]dhaalso indicates your
father's visa application was signed on [date].

» At hearing you indicated that threats were madénaggour father and the
family, that your father and [sibling] left India @ result and that your father
was going to apply for a visa for you and your neoth

Information from the Department Movement recoraiidates your father
arrived in Australia on [date].

However you did not leave India until [month, yeand information on your
mother's visitor's visa application indicates tihat application was not made
until [date]

At the Department interview you said you did notbgeause you were too
young.

» At hearing you said that after your father receitregthreats you were taken
into hiding by your father at your [Relative E] ajiRElative F]'s.

However even though threats were made againstfgther and the family,
he left you and your mother behind when he wentustralia in [month,
year].

Relevance

These inconsistencies cast doubt on the claimythatfear is well founded and that
you will be persecuted for one of the Conventiasoms if you return to India
because of threats made by [Person C], a membibe ¢€ZF and because you did not
continue the relationship with him and may lead fonding that you do not meet the
relevant criteria for the grant of a protectionavis



It may also indicate that you may not be creditilat threats were not made by
[Person C] against your father and the family andryather and [sibling] did not
leave India because of those threats. It may inglitet you were not kidnapped by
[Person C] because your father would not coopeavitehim after the threats were
made. It may indicate that evidence has been deaie provided to the Department
and Tribunal to obtain a protection visa. It magidate that you did not leave India
because you feared persecution because of threals against you and because of a
fear of reprisals from your relationship with [Ram<C]. This may lead the Tribunal to
find that you will not be persecuted for one of @@nvention reasons if you return to
India and that you do not meet the relevant cetéor the grant of a protection visa.

» At the Department hearing you said that on [date] were picked up by the
KZF and became unconscious after you were pickezhdpthen woke up
and you were in a room. You said you thought yotewenconscious when
taken in the car.

At hearing before the Tribunal on [date] you saiattyou were conscious
during that time.

* You said at hearing on [date] that both you and yoother informed your
[Relative E] about the kidnapping and [attack].

You later said at the same hearing that only yooither informed your
[Relative E].

Then you said your [Relative E] knew immediateljen asked when your
[Relative E] was told.

* You said you told your mother, who told your fatheat you were being
forced to have sex with [Person C] after the kighiag and that threats were
being made against you if you did not. You said thas before you went
into hiding.

You said you did not go into hiding immediatelyt ent in early [month,
year] and you did not know what made you go intbrig

Information from the visitor's visa application iogtes that it was not made
until [date] and granted on [date]

You indicated you did not go elsewhere in Indiz@&jtou told your mother.

* You stated in your statement dated [date] thathalia relationship with
[Person C] on [number of] occasions after the kighiag.

You did not know how tall he was, his age and warable to describe him.
Relevance

These inconsistencies cast doubt on the claimythatfear is well founded and that
you will be persecuted for one of the Conventiasoms if you return to India
because of threats made by [Person C], a memitbe ¢€ZF and because you did not
continue the relationship with him and may lead fonding that you do not meet the
relevant criteria for the grant of a protectionavis
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It may also indicate that you may not be creditiia you were not kidnapped and
[attacked] by [Person C], did not continue to heovleave a sexual relationship with
him under coercion and did not go into hiding asslt of this relationship. It may
indicate that evidence has been created and pibtidihe Department and Tribunal
to obtain a protection visa. It may indicate that @lid not leave India because you
feared persecution because of threats made againsind because of fear of
reprisals by the community and [Person C] becatigeuwr sexual relationship with
him. This may lead the Tribunal to find that yodlwbt be persecuted for one of the
Convention reasons if you return to India and ytoat do not meet the relevant
criteria for the grant of a protection visa.

Reply to s424A Letter

By way of a statutory declaration dated [date]applicant replied to the s.424A letter and
the particulars of concerns raised by the Trib@atdlearing. This can be summarized as

follows:

On [date] the applicant spoke to his parents asdudsed with them the issues
raised at the hearing and in the letter receiveftlate]. The applicant claims
his father said that he had given his home adaxiege village in all
applications to the Department despite not haviregllthere since [month,
year] He claimed it is the only permanent addreskds at the moment as he
has had to move from place to place because girtiidems encountered by
the applicant and the family from [Person C]. Heiseld his neighbour
collects the mail and his [Relative E] collecté@m the neighbour. He
claimed his parents advised him they now bothiliMEity D] as they fear
being harassed by [Person C] and his men, thesehmuempty and his mother
is very distressed about the situation, and theyt Will be moving to his
paternal [Relative F]'s house in [another city]mdlia for one month and will
then decide where to go to next. The applicanhwaiis father advised him
that neither of them feel safe to return to théage as another person faced
the same situation and fled their home.

The applicant claims that with regard to the nunddetays he stayed at his
[Relative F]'s house, his memory was affected lbyhe trauma he has gone
through, and living in a small village in India doeot require keeping track of
time, he is not good at keeping track of time, iager owned a watch and
only owned a mobile phone after he arrived in Aalgr He claims if the
Member asked how long the hearing took he woultainty have guessed it
incorrectly.

He claims he was under a lot of pressure when lmpiegtioned by
immigration and found some of the questions thawvag being asked for the
first time since the shocking events that happeadtdm, difficult to answer.
He claims for that reason he may have inadvertgmtyided incorrect
answers and claims the events had happened torturthat it is normal for a
person of his age who has gone through such traueants to have vague
memories surrounding the details of the circumsganc

He claims since the first refusal by immigrationrbalized the necessity to
think harder of the events that he has conscidusin blocking. He said they
are painful and he has been trying to forget thdenclaims it is difficult to



remember insignificant details of such a terrilmeetin his life and every time
he remembers those days his mind is drawn to wdggténed to him in the
dark room.

He claims his memory is vague as his only preodompaince arriving in
Australia is to block his memories. He felt he aisal to answer all the
guestions at the first interview.

He claims that he checked with his mother and sl et sure about it but
thought he stayed with his [Relative F] for morartta month and much
longer than the [number of] days he claimed. Hendahis mother found the
loneliness of the period very difficult as it wae tfirst time she had to stay
home alone since her marriage and giving birtinéochildren. He claims his
mother said it was more than [number of] days andenthan a month but she
could not remember.

He claims he tried to hide the incident as longasould, but he eventually
had to tell his [Relative F] about it, and theyrtlwalled his mother and
clarified it as he could not hide the reason whenvas staying with them for
so long. He claims when he said everyone he mesifiRklative F] and
immediate family members including [Relative F'gjldren’s spouses.

With respect to the time it takes to travel froma tillage to his [Relative F]'s
village, he claims it takes about [number of] hcams is [number of] km
away but this is the long route taken by the bosigih other villages and he
had to take a connecting bus. He claims his [giplaalvised him it is about
[number of] kilometers and the bus stops a lot@m& has to wait for another
bus and it takes about [number of] hours. He clamageling by public
transport is very slow in India.

He claims at the first interview he said the thsgatide against his [sibling]
and father occurred in [month] and [month, yeat]Hriclaims he added he
was not sure, and he gave that answer when theoffasss insisted on one,
and he took a guess as he felt compelled to ansieeclaims he checked with
his father and they started preparing for theit after the threats intensified.
He claims his father tried to get them all outradif but the agent who
organized the visa advised him that he would bd&lena obtain visas for the
entire family.

He claims neither he nor his mother had passpaotis[date]. He claims his
mother advised that the passports were appliephtonber of] months before
they were issued. He claims his father did not\afgol a birth certificate or
passport for either the applicant or his mothahasagent advised that he
could not organize visas for him and his mothettiamy soon. He claims his
father said he did not see any urgency and organthie visas for his father
and [sibling] had been demanding and a time consgimiocess and he felt he
should put all his efforts into achieving that.

With regard to the question of being conscious@ambnscious after being
picked up by [Person C]'s men, he claims he wasditlded and has no
memory of what happened in his immediate surrougglifle claims he
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cannot truly say whether he was conscious or urmtons and the reason for
the conflicting answers arises from his uncertaifty claims he has never
been blindfolded before and he has tried very kmrdmember but he cannot
be sure.

. He claims he initially shared the information witis mother and later his
[Relative F]. He claims his mother told his fathed [Relative E] as he is
only a child and he is not allowed to speak of geesmatters to elders. He
claims his mother told his [Relative E] as he s iead of the extended
family.

. He claims being a child he had to follow everythimg parents told him and it
was his mother, in consultation with his [Relatislewho suggested he go to
his [Relative F]'s house after she realized theasibn was becoming worse.

. He claims [Person C] was in his forties, had a lbaghy beard, of medium
height, wore a woollen black beanie, a brown pajandhKurta in typical
Sikh fashion. He claims he only met him in darkmsoand his memory of his
appearance is obscure. He claims he may have daibetried to hide his
face from the applicant in order to protect hisiitg.

. He claims he found the experience at hearing oinlgao speak of these
events quite difficult.

Psychological Assessment Report dated [ date]

The applicant also submitted to the Tribunal a psiagical assessment report by [Person
O], organizational psychologist and rehabilitatcmunselor dated [date]. [Person O]
indicates that the assessment was undertakenlbycakinterview, after referral from the
applicants’ representative on [date], with the agait and his [sibling]. The psychologist
was sent his statutory declaration of [date] byapplicant’s representative. The Tribunal
notes that while the report is dated [date] thechslogist notes in his report viewing the
applicant’s statement dated [date] in reply toEhbunal’s letter inviting comment of [date].
The diagnostic consideration, treatment and outcamngerecommendations of the report are
replicated as follows, except that the Tribunal silsstituted the applicant’'s name with “the
applicant”

Diagnostic consideration and Impression

The diagnostic impression according to DSM-1V foe gpplicant is Major
Depressive Episode with the following charactergsbf the condition;

* Depressed mood for most of the day nearly everyday

* Marked diminished Interest or pleasure in all on@dt all activities most of
the day

» Fatigue and loss of energy for most of the day
* Feelings of worthlessness and excessive or inagptemuilt

» Somatic complaints and bodily aches and pains rdtla@ reporting feelings
of sadness



» Reduction in appetite with changes in diet and hieig

* Insomnia and waking up during the night and haudifiiculty returning to
sleep

* Psychomotor changes such as agitation, inabiligttstill and pacing
* Symptoms have caused significant distress in sanakioning
Treatment and Outcome

I have provided the applicant with an assessmehisafondition and status and
provided intervention by way of counselling and eation to the applicant and
provided a detailed report herewith. The best tneat for the applicant would be to
pursue sexual assault counselling with an Indi@akipg Psychologist or
Psychiatrist.

Furthermore, it is in the psychological and emaidnterest for the applicant to
remain permanently in Australia as a resident oftfglia. If the applicant was ever
placed in the position of having to return to hitage in India then he would be
placed under enormous threat, stress and psychalgmgiessure to lead a lifestyle
against his free will. This would obviously undemmiany gains he has made since
being in Australia.

The applicant will require long term counsellingatddress all of his concerns
including but not limited to lack of family suppattiring the ordeal, fear of others,
feelings of inadequacy in protecting family membégasion between family
members, real fear of dying, intimidation and hanasnt, sexual and physical abuse,
uncertainty in his future, re-living the storieshi$ past when all his wants to do is
put them behind him and the real fear of havingetarn to India. The longer this
application for permanent residency for Austrabatmues the longer he will need to
endure the pain and uncertainty of his future.

The applicant has successfully attempted in aldéetaianner to answer his
inconsistencies in his detailed report (Statutoegl@ration dated [date]). It should be
of no surprise given the enormity of what the agapit has had to endure that some of
his recollection of events and timeframes are sdma¢wistorted. It is the authors
opinion that the applicant is not deliberatelyrigyto fabricate or lie about events of
his past but in fact is struggling with having &zall unpleasant memories. As a
coping mechanism for many people who experiencauaratic event, they become
fragmented in their memory not wanting to recali Wwanting to forget unpleasant
thoughts and memories. The applicant is showingsatasymptoms of wanting to
forget the unpleasant history he now unfortunatelgs. The applicant has made a
genuine detailed response to all his inconsisteraniel has impressed upon me how
well he has been able to justify his inconsistenergh the tribunal in his statutory
declaration.

Recommendations

The following are the recommendations made fomtheagement of the applicant’s
outlining in no specific order objectives which Mikenefit the applicant if followed
up on.

* The applicant be granted unconditional permanesideacy ofAustralia
immediately without further delays.
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» The applicant is a very obliging young man and aflempt to answer all
guestions asked of him which may be detrimenthisg@motional and
psychological well being and would ask the tribuoaleframe from asking
repetitive questions of him and or questions peirigito his parents
involvement in his aid or lack thereof

» The applicant under the review of the tribunal lIb@tasked questions relating
to his traumatic history without proper supervis@nmd support and not the
asked questions of him which are out of his cordgreén his fragile state of
mind

* The applicant has undergone a very traumatic sefiegents and is
understandably inconsistent at times with his respe which is a normal
reaction to a traumatic event and ask that thivadield against him under
the enormity of the strain he is under trying toneato terms with his past

» The applicant has successfully responded to alhbiansistencies in his
detailed report to the tribunal from his StatutBwclaration and has done the
best he can in recalling unpleasant events

* The applicant will continue to have inconsistenamesecalling some of his
history due to the traumatic nature of events, winiew form part of his
unpleasant history.

* The applicant pursue further longer term counsglilmaddress his sexual
assault issues with an Indian speaking PsychologiBsychiatrist

* The applicant to pursue further assistance withrhimsigration officer to
assist with his residency application and bringtmig to closure

* The applicant to liaise with a rehabilitation coeihar to assist with
identifying his occupational and retraining goaldife and get assistance
with engaging in these activities

* Follow up and review in 3 months time by referrbagly.

The Tribunal also considered other aspects ofdpert, including the assessment of his
current condition and the psychologist’s observetj@nd history but has not repeated them
in total. The most relevant in this part of thearps the psychologist’s view that the
applicant is in a very fragile condition and woblehefit from immediate to long term
counselling, and that the applicant is showing siginprobable deliberate blocking of his
memory of some events as a defiance mechanismsfoveil being The applicant also
advised that his sleep and appetite were poortaiche has experienced this for the past 6-9
months.

Statement received on [ date]

On [date] the applicant’s representative submidtéarther statement from the applicant
indicating that he had been called by his mothes imformed him that his father had

returned to the village and through his [RelatiyevBs advised by [Person C] that he would
end all ongoing problems if the family paid [amdumipees. He claims that his mother
advised they did this by selling [certain namedsgssions], but the father was beaten up and
taken away by [Person C]'s men who said that theeymnly settled his father’s problems
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and that a further [larger amount of] rupees waddd to be paid to settle the applicant’s
problems. He claims his father has to stay witmthutil he can raise the money, and that
they threatened his [Relative E] not to tell théiqeo The applicant claims he feels very
guilty and if he had stayed in the village nonéhig would have happened.

The representative submitted that the family is pletely stripped of its assets and they can
only pay the ransom by selling the family home. Téygresentative claims the applicant fears
the extortion may continue after meeting the curdemand.

FINDINGS AND REASONS

On the basis of the Indian passport sighted byl'tiiinal, a certified copy which is on the
Department file the Tribunal finds that the applices a citizen of India and assesses his
claims against that country.

The applicant claims that he fears persecutiomdal because he will be perceived as a
homosexual by the community, authorities and thgioeis clerics because of his
relationship with [Person C] and as a result wiffer religious persecution and persecution
at the hands of his community and the authoritiesalso claims if he returns to India, he
will either be forced to continue a homosexualtreteship with [Person C], or if he does not
continue the relationship with [Person C] he wdlaresult be seriously harmed, killed or
forced to become a member the Khalistan Movemeatalko claims his family has been
threatened with serious harm by [Person C], andaltiier has been recently kidnapped and
the family extorted for money.

The applicant claims that he is from a proud S#nify, and his father spent many years in
the Indian army. He claims the terrorists from Kimlistan Movement approached his father
to become a member of their organization and wieerefused threats were made against his
father and their family, and his older [sibling] laims as a result his [sibling] and father
obtained visas and left Australia, as the [sibliwgk able to [come to] Australia. He claims
that as his father would not join the movementjdate] the applicant was kidnapped by the
Khalistan movement and when he would not join, {a#teicked]d by their leader [Person C]
[number of] days later. He claims he was releasadper of] weeks later but continued a
relationship with [Person C] on [number of] occasi@as he threatened he would harm both
the applicant and his family if he did not contirtbe relationship. He claims once the
community and the religious clerics knew aboutriationship they threatened to ostracize
his family and tell the authorities, and have himught before the law for being a
homosexual. He claims he went into hiding andftaftAustralia with his mother on [date].
He claims since his departure [Person C] has lmmdrilg for both him and his family. He
claims that last Sunday his father and [Relativeeijrned to the family village, and that his
[Relative E] was advised by [Person C] that allgbeons with the family would be ended for
a sum of [amount] rupees. He claims his father tivas kidnapped and taken away by
[Person C]'s men and told that the [amount] rupmdg covered the father’'s freedom but a
further [larger amount of] rupees was requiredetcuse the applicant’'s freedom, which the
family does not have. He claims the extortion wilhtinue even after meeting the current
demand.

He also claimed in his initial statement and inphatection visa application that he feared
persecution in India because he is a homosexual.
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The Tribunal does not accept the applicant suffénecharm in his country that he claims for
the reasons that he claims, specifically that &iisér and the family were threatened by
[Person C] and the Khalistan movement, that hidifgg] and father left India as a result, that
as his father would not join the movement, the igppt was kidnapped, detained and
[attacked] by [Person C] and continued that reteiop on [number of] occasions, that as a
result of the relationship the community and religs clerics threatened the family, that he
went into hiding and left India because of theggadilties. It does not accept that as a result
of his departure and not continuing the relatiopshis father has been kidnapped and forced
to pay a ransom for both he and the applicant. Triunal does not accept as true that the
applicant left his country because of the harm igatlaims or that he fears to return there
because he fears persecution or harm in Indiandsfthe applicant’s testimony internally
inconsistent, inconsistent with other visa appiaa made by his family and implausible
amounting to a fabrication for the reasons beldwoks not find him to be a witness of truth.
This leads the Tribunal to find that the applicamas not targeted in India in the manner he
claims and it does not accept that he is a witnéssith.

At hearing on [date] the applicant claimed the sebeson his [sibling] and father left India
for Australia was as a result of the threats madgelrson C] and the Khalistan Movement
against his father and the family. At the Departmeterview he said these threats were
made in [month/month, year]. At hearing he saidlidenot know when the threats were
made. Information from the applicant’s [siblinglisa application and father's visa
application indicates that his [sibling]'s visa ipgtion was made on [date] and that a
[relevant document] was created on [date] for ilsling]. It also indicates his father's visa
application was signed on [date]. This indicated the applicant and his father instigated
their visa applications prior to the threats takphgce and not as a result, and is inconsistent
with the applicant’s evidence given to the Departtand to the Tribunal. The applicant
claims that he advised the Department that he wasure, when he said [month/month,
year], however the Tribunal has listened to theihgdapes twice in this regard and he only
advised he was not sure later in the interviewr dlfte Department put to him the
inconsistency. Initially he said [month/month, yjeaithout hesitation. It also explains why
he said he did not know at hearing, as he was agfdris previous inconsistency to the
Department in this regard, which was also notethéndelegate’s decision. The Tribunal
finds that his evidence that his father and [sdjlieft India because of the threats made
against his father, [sibling] and family by [Pergohto be a fabrication.

The applicant also gave evidence that his fatheendt return to his village because he felt
unsafe, because of the threats made against hjPeogon C] in [year], and that as a result of
those threats he left India in [month, year. Hower@rmation in his father’s visa
application dated [date] indicates at questioniEs he indicated his current residential
address was his home village of [Village A]. Thébtnal finds it implausible that if the
threats were made against both the applicant anfatier in [year] the applicant’s father
would have returned to live in his home villageeTpplicant indicated in his statutory
declaration that the reason for this inconsistemay that his father gave this address in all
his applications, although not actually living thexs it was his only permanent address to
receive mail. However the applicant has given eweéethat an agent was involved. The
Tribunal does not accept this explanation; if asgmts were currently living elsewhere the
Tribunal would expect his father’'s application &flect this. It also notes that when the
Tribunal asked the applicant repeatedly where arsmis were living, he was very vague, he
initially said he did not know as he had an arguwéth him, then he said he did not know
where he lived when he left Australia in [monthasjeand he said he did not know as he was
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not in connection with his father. This was despitknowledging that his [sibling] continued
to be in contact with their parents at this timd aad lived with their parents. It was also
after the Tribunal asked whether he knew where e living, after he had been living
with his parents for the last [number of] montie &pplicant said [City D]. The Tribunal
finds this answer to be a fabrication and wouldeethim to provide this answer initially if it
was true. It finds it implausible that he would hatve initially known where they are living
as he is living with his [sibling] who has continbieontact and finds the response on [City D]
to be an invention. The Tribunal views the recdrthe visa as accurate as to his father’s
current residential address as of [month, yearjthesSfather was prepared to return to reside
in the home village, the Tribunal finds it implakbisi that he would do so if the threats were
made against him and the family initially in [yeaathd if the applicant was kidnapped,
[attacked] and detained by [Person C] in [montlarjeith subsequent threats.

The Tribunal also finds it implausible that if tfeenily were threatened by [Person C] to such
an extent that the father took the entire famitp iniding for periods at his [relative’s], and
then fled with his [sibling] to Australia, that paration would not be made immediately for
the applicant and his mother to also leave, ootamy live elsewhere The applicant has
given evidence that passports were not applieiéand his mother until about [month,

year] ([several] months before their issue) anderiban [number of] months after the
threats, and that his father said he had not apfdiebirth certificates and passports at the
same time as they were organising their visas lsectiie agent said he could not organise it
soon. The Tribunal does not accept that his faahdr[sibling] would leave because of the
threats, but arrangements would not immediatelynbde for the applicant and his mother to
leave India or to go and live permanently with deotrelative. While the applicant said they
went into hiding for a few days at his [RelativesHjouse, he said they then returned as there
had been no threats. This is implausible that takyt safe to return after a few days,
whereas the father and [sibling] had fled the couimt response to the threats.

The Tribunal also finds it problematic that it toible applicant until [date] to leave the
country, when his evidence was that he was in gidirthe time. It finds it implausible that
once his passport was issued on [date] that amagiges were not made for a visitor visa
application to be made soon after, whereas theegealis that it was made [number of] days
later. If the applicant was in hiding, and had bsersince [month] and the family were in
fear of harm from [Person C] that arrangements doolt be made through the agent so that
as soon as the passport was issued a visa apphlicatuld be made.

The applicant was also inconsistent about who iméaf his [Relative E] about his attack by
[Person C]. At hearing he initially said that bbi# and his mother informed his [Relative E],
who was the one who told the rest of the village.l&ter said that it was his mother who told
his [Relative E] and only gave this evidence whenTribunal put to him that his response at
hearing as to who informed his [Relative E] wasmgistent with what he had told the
Department at interview.

The Tribunal also finds it implausible that once tamily knew that the applicant had been
kidnapped, detained and [attacked] he did not imately go into hiding, especially as their
reaction to the threats made against the fatherfevdsm to go overseas. When it was put to
him at hearing that this was surprising, he saéd ltiis mother was doing her best and she
told him just to forget about it, even though itsA@s evidence that his father and [Relative
E] knew and his [Relative E] had suggested hissfattavel abroad after the initial threats.
This and the other matters raised above lead fibeifal to find that the applicant’s father
and his family were not threatened by [Person @t he was not kidnapped, [attacked] and
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detained by [Person C] and the Khalistan Movemenabse his father would not become
involved in the movement; that he did not continaging a sexual relationship with [Person
C] after the [attack] and detention as he was tberesl; and that the community and religious
clerics did not accuse him of being a homosexuehbse of the relationship, nor did they
threaten to advise the authorities and take hirarbehe law.

The Tribunal does not accept that the applicanttwea hiding because of the threats made
by the community, due to his relationship with [T C], which began after he was
kidnapped, detained and [attacked] by [Person . Tribunal finds his evidence to be
lacking in truth on the basis that he has provi@edimber of inconsistencies as to when he
went into hiding, for how long, his activities waiin hiding and his [Relative F|'s knowledge
of the reason he went into hiding He said at thegihg on [date] and in his statement dated
[date] that he went into hiding for [number of] ntles at his [Relative F]'s house from
[month, year] However at the Department intervieashid he went into hiding at his
[Relative F]'s house for approximately [numberddls before he left for Australia. He
claimed in response to the s.424A letter that lseguently spoke to his mother who also
was not sure of the time frame, but remembersitlasger period than [number of] days as
it was the first time she had to stay at home akinee her marriage and giving birth. The
Tribunal finds this response to be implausible wtienapplicant gave evidence that only
[number of] months previously he had been kidnagpeghumber of] weeks and at that time
his [sibling] and father were in Australia, so thether was also without her family then.

He was also inconsistent regarding his activitibgenin hiding. At the hearing on [date] he
said that when he went into hiding at his [Relat}s house from [month, year], he rarely
went out of the house, however at the Departmeamntiview he said he went outside in the
daytime. When asked why he was not scared to gmdbé daytime, he said because he did
not tell [Person C] he was in hiding.

He was also inconsistent regarding his [Relative Kjowledge of the reason he went into
hiding. At the beginning of the hearing on [date]daid that his [Relative F] did not know
that he had been kidnapped and [attacked] wheralsehwding at their house, whereas later
on at the hearing when describing how the commumaty against him and why he had to go
into hiding he said everyone knew, including higlg@ive F] He claims in the reply to the
S.424A letter that this inconsistency arose asibd to hide the shameful incident but
eventually had to tell his [Relative F], who toleeir family. The Tribunal finds this answer
implausible when viewed against his earlier commanhearing. The applicant said in
answer to the Tribunal’s question at hearing whygd@dd not go and stay with his [Relative
F] now when he had stayed with them before, anshigethey were not aware of the
circumstances, referring to his detention and ¢&ftarhe Tribunal then asked whether
anyone asked why he was there and he said, theyta@busy with work and no one asked.

The applicant has provided a further explanatiartiese inconsistencies and the implausible
aspects of his evidence raised by the Tribunal,itsamemory is lacking and vague as a
result of the traumatic events he has gone thranghyding the kidnapping, detention and
[attack] He also claims his memories are vagueusmedliable as he has been trying to block
off and forget those events. He apologizes forrgathings which he was not quite sure of at
the first interview, but he felt he was responstbl&now all the answers. In support of this
claim the applicant has submitted a psychologizbnte

The psychologist saw the applicant on one occasitinhis [sibling]. He has diagnosed the
applicant with depression, marked diminished irgeoe pleasure in activities, fatigue and
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loss of energy, feelings of worthlessness, bodgsemd pains, reduction in appetite,
insomnia, psychomotor changes such as agitatiomiatréss in social functioning. The
psychologist has suggested treatment and made mneeodations for the management of his
condition.

The psychologist on viewing the applicant’s statydeclaration dated [date], in reply to the
S.424A letter, indicated that some of his timefraraee distorted and recollection of events. It
is his view that the applicant is not deliberat®{yng to fabricate or lie about events of the
past but is struggling to recall unpleasant mensoiithe psychologist indicated that a coping
mechanism for many people experiencing a trauneatnts they become fragmented in their
memory not wanting to recall but wanting to forget.

While the Tribunal accepts the psychologist’s opmand diagnosis that the applicant is
suffering from a number of emotional and mental goms, including depression, whether
the applicant has suffered persecution or willeuffersecution in the foreseeable future is a
guestion of fact for the Tribunal to determine. Tdsgchologist’s opinion is predicated on
accepting the truth of the applicant’s claims, vihiice Tribunal does not accept. The
Tribunal does not accept the psychologist’s opiniorelation to the inconsistencies being as
a result of the difficulties he faced in India la¢ thands of [Person C] as this issue is
inconsistent with the applicant’s presentatiorhathearing, the conflicting evidence given by
the applicant and the findings of the Tribunal. \Wtlistanding, the Tribunal notes that it is
not just the inconsistencies which suggest theiegis claims are fabricated, but also the
implausibility’s surrounding his claim referredabove.

Further, the Tribunal had the opportunity of obseg\the first named applicant over a
lengthy hearing, over three hours and listeninthéointerview tapes of the Department
interview. He was able to answer questions cleariyyiding dates and indicating that he did
not know when he did not. While the Tribunal acedptt a person may be lacking in
memory as a result of traumatic events, the Tribhaa difficulty accepting that the nature of
the applicant’s inconsistencies are explained lagk of memory or compulsion to answer
for the following reasons. In this case the appiicather presented completely contradictory
accounts of the events referred to above, andindlgated he did not remember or had
difficulty remembering as a result of the traumiziathe inconsistencies were put to him,
suggesting that he was fabricating the claims matthe could not remember It also notes that
both at the Department interview and at the heasimgther occasions when he did not know
the answer, he said he did not know, rather thatotconcoct a reply. As he was able to
advise when he did not know on some occasionsttothe Tribunal and the Department, it
has difficulty accepting that he was compelledrtsveer by providing contradictory
information.

The Tribunal notes that the applicant is [age], laasl taken this into consideration when
assessing his claims. It notes that he has alsodmsested by a representative since his later
statement of [date] to date. It has taken intoned¢fae representative’s request that the
applicant was previously unassisted when compldtiagrotection visa application and
attached statement and as a result has not tatleeadoount any inconsistencies between
these (the protection visa application and thech#d statement) and the oral evidence he
gave to the Tribunal and the Department, whiclag Instened to

For these reasons set out above the Tribunal isatisffied that the applicant is a witness of
truth, and was or is of any interest to the Indiathorities, community, religious clerics,
[Person C] or members of the Khalistan Movemenabse of his relationship with [Person
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C], and the events surrounding that. It does nog¢icthat his family was threatened by
[Person C] and the Khalistan movement, that helidhsapped and detained by the Khalistan
Movement and [attacked] by [Person C] and contirthad relationship on [number of]
occasions that he went into hiding and left Inckaduse of these difficulties. It does not
accept that he was threatened with serious harwalyyof death or serious harm from

[Person C], that his family was similarly threatdroe that he was threatened with being
forced to join the Khalistan Movement. It does aotept that as a result of his departure and
not continuing the relationship, that his fathes baen kidnapped and forced to pay a ransom
for both he and the applicant, or that he or hisiiawill be continued to be extorted in the
future. It finds his testimony of the events thappened in India to be a fabrication

The applicant also claims he fears return to ledi&e is a homosexual. However at the
hearing it became apparent after questioning by thminal that the applicant viewed
anyone as being forced to have sex with a marhasn@sexual and feared other people
viewing him as a homosexual because of his relghipnwith [Person C]. He gave evidence
that he did not want to have a relationship orw# any man and had not had sex or a
relationship with any man, except with [Person £€ha was forced to. He said if he did not
have to have sex with [Person C] if he returnebhtiva, he would not have sex or a
relationship with any man. As the Tribunal doesaept the applicant’s account of what
happened to him in India and in particular thatvas kidnapped, [attacked] and forced into a
sexual relationship with [Person C], and basedismtal evidence that he does not
voluntarily want to have a sexual relationship vatty man, the Tribunal does not accept his
claim that he is a homosexual. It does not accisptlaim that he fears to return to India
because he is a homosexual, and does not accegainisthat he will be persecuted for
being a homosexual.

The Tribunal does not accept that there is a tea@hce of the applicant being persecuted if he
returns to India. The Tribunal is not satisfiedtbe evidence before it that the applicant has a
well-founded fear of persecution within the meanfighe Convention as qualified by the

Act.

CONCLUSIONS

The Tribunal is not satisfied that the applicanaiperson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out in s.36(2)(a) for a protectioraui

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act 1958.

Sealing Officers ID: PRRTIR




