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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Multicultural Affairs to refuse grant the Applicant a Protection (Class
XA) visa under s.65 of thligration Act 1958 (the Act).

The Applicant, who claims to be a citizen of Plplipes, arrived in Australia and applied to
the Department of Immigration and Multicultural Aififs for a Protection (Class XA) visa.
The delegate decided to refuse to grant the vidanatified the Applicant of the decision and
his review rights by letter and posted the same day

The delegate refused the visa application on teestihat the Applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The Applicant applied to the Tribunal for reviewtbé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that thyeplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a Protection (Class XA) visa is that
the applicant for the visa is a non-citizen in Aab& to whom the Minister is satisfied
Australia has protection obligations under 1951 v@emtion Relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together, the
Convention). Further criteria for the grant of atection (Class XA) visa are set out in Parts
785 and 866 of Schedule 2 to the Migration Regoietil994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social graw political opinion, is
outside the country of his nationality and is ueadn, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to metto it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)



191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if



stateless, unable, or unwilling because of hissorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the Applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources. The Tradwaiso has before it his application for
review.

The Applicant appeared before the Tribunal to gvielence and present arguments.

The Applicant was represented in relation to thvéere by a registered migration agent. His
adviser did not attend the hearing. An interpretas also present.

The Applicant claims in his protection visa appiica that he is at his fifties who arrived in
Australia some time ago.

Claims and Evidence

Claims in the protection visa application

In his adviser's submission attached to the Apptlsarotection visa application, it is
submitted that the Applicant is homosexual andfaesd the equivalent of what may be
regarded as "cumulative grounds discriminatiordlénordance with Section 54 of the
Handbook. It is submitted that the Applicant livadQuezon City for a number of years and
worked nearby. It is submitted that the Applicaelaims he has been consistently
discriminated against in terms of what may be @gdias normal economic benefits and
opportunities and he has kept his sexuality totajressed and he believes that his perceived
sexuality was a reason for refusal of employmelttis submitted that he is obliged to live a
lifestyle of high level of conformity and cannotédi freely and openly and share a same-sex
relationship and if he has a boyfriend then thasq@e must come to his home very late at
night and leave very early in the morning. Itudmiitted that his family are aware of his
sexuality and have to some extent attempted ta@sed him which has upset him and his
family are not willing to include him in social ews, so he is obliged to lead a lonely and
marginalised existence

It is submitted that the Applicant has been arvadupporter of a political party and has
attended a number of demonstrations in suppottafdr the years for which he has received
a number of threats, as well as attended protesssde the presidential palace in Mendiola
and other parts of Quezon City. While not claimiodpe a party official, it is submitted that
this party is a mainstream opposition party andehasmber of elected Senators.

The adviser submits that when the Applicant fiest $chool he worked for a construction
company for a number of years and then set upvinnsbusiness which involved him buying
items from overseas for resale in the Philippipesr to establishing his property business.



It is submitted that the gay club scene is increglgirepressed and there are regular police
raids and, for this reason, and due to possibledisur to his family, he does not go to such
clubs and he cannot introduce his friends to mslfawho live close to his home and this
exacerbates the situation. It is submitted thdtdsesought to avoid showing his sexuality to
his family so as not to embarrass them and hisivelaow lives at his former business
address. It is further submitted that relocat®not a viable option as the political and social
ethos of the provinces is ultraconservative andtbpveondemnatory and therefore he finds
the relationships he enters into tend to be exatie&, and he does not have any cogent
family life as he is always living alone.

In conclusion, the adviser submits that the priacfpundation of the application is
considered membership of a social group and thautative discrimination which he has
persistently experienced which has significantlpatied on him and is supported by both
the government and the church.

Subsequent submissions

The adviser provide the Department with a numberrtéles obtained from the Internet
which he submits demonstrates a significant le¥discrimination, and draws particularly
attention to one article in regard to the condemndty the Catholic Church. It is submitted
that these articles contradict any country infororatvhich suggests that the gay community
in the Philippines is accepted on an equal basidaes not suffer significant discrimination
and their powerful infrastructure of the CatholicuCch serves to act as condemnatory force.

The adviser again wrote to the Department andlathturther documentation in regard to
the existence and character of the small polipeaty (although the articles are actually on
another associated political party) which it ismitted he is interested in and has
participated in. It is also submitted that otheumtry information indicates that there are
instances of government sanctioned persecutiomstgabmosexuals in the Philippines
which appears entrenched, unrelenting in its cli@raand more aggressive, and this is
persecution that cannot be nullified by relocation.

Claims made in his application for review

No further claims are made in his application ®riew. However, the Tribunal received

from the Applicant’s adviser a further submissiaith the original being received by the
Tribunal on a later date. In his submission, tih@ser notes that the delegate’s decision
states there is country information in supporthef Applicant's claims by, for example,
alluding to cumulative discrimination as well akert country information regarding gay
discrimination in addition to that already supplidtlis submitted that the extracts used to
support the Applicant do not support the view tih@nhosexuality is increasingly tolerated in
the Philippines and the there is recognition tlegisgare detested and at best are compelled to
“remain in the closet”.

The adviser submits that continued discriminaterecognized as harassment and hate
crime, along with intolerance and disinformationg dhat the fact of more violence in Latin
America does not mitigate the claims made. Fuyrihes submitted that no reliance can be
placed on a Bill that has not been introduced @sas it is merely conjecture and that while
the Applicant does not claim he has a significanditioal persona, the violation of the
political situation is plainly recognized.



The adviser submits that the wrong test was applyetthe delegate and country information
support his claims and the existence of a the@lediebate relating to a bill is irrelevant and
the conclusions reached regarding gay persecutaynb@a regarded as perfunctory.

Claims made at the hearing

In response to questions put by the Tribunal, thplikant claimed that everything he stated
in his protection visa application, application feview, and all other statements was true
and correct and there were no changes he wantedke.

The Applicant produced his Philippines passpoximtio the commencement of the hearing
and he confirmed that this had been legally issaddm in his name with his personal
particulars and photograph in it.

The Tribunal asked the Applicant if he had evembieany other country and, in reply, he
claimed he went to country A for a number of daysgieasure few years ago and he visited
country B every few months for a number of yeargmhe was in the trading business.
Asked if he had ever been anywhere else, the Apmiieplied in the negative.

The Tribunal asked the Applicant what languagesp®aks, reads and writes, and he replied
English and Filipino. Asked where he was born,Apelicant claims that he was born in a
small city and lived there for a while then moveduezon Province. The Tribunal asked
the Applicant if he owned his own home and he egpin the affirmative and gave its
address. He claimed that he bought it some timoeaad he lived there until he came to
Australia, and his relative is currently living teeThe Applicant claims that he spent a
number of years at school and then obtained a Barcthegree. He claims that after
obtaining his degree, he worked for a construatimmpany for a number of years; then
became a self-employed businessman buying items dierseas and selling them in the
Philippines. He claims a few years ago he estaddidiis own property business which was
mainly concerned with property rental, but also shidhe sales, and he was the sole owner
and he employed a few agents. Asked what had hapde this business since his arrival in
Australia, the Applicant claims he gave it up afabed it down before he came here.

The Tribunal asked the Applicant to tell it whylbelieved he was a refugee and he replied
because he had been discriminated against byris/faecause he was gay and he could not
do everything he wanted to do as they always loal®d on him as if it was wrong. The
Tribunal repeated the question and ask the Applimatell it in a lot more detail about why

he believed he was a refugee.

In reply, the Applicant claims that he had beemwrmiisinated against many times and
someone had thrown stones at him for no reasomeaigtied and shouted at him that he was
gay. He claims that on one occasion when he wamgra car and was going through a
police checkpoint with other cars, the police ket bther cars go on through but stopped him
and asked him to disrobe as they said they welarigdor a tattoo, so he felt they were
preying on him.

The Tribunal asked the Applicant when he becameatha was gay, and how old he was at
the time, and he replied he was still young buteteokay about it and it occurred when he
was at high school. The Tribunal asked the Appliteow many gay relationships he had
had in the Philippines and he replied only a fe@sould not do what he wanted to do and



his brothers and friends could kill him. The Tmialasked Applicant when his parents
passed away, and he replied that his mother pasgagga number of years ago and his father
passed away long time ago. In view of this, thbdmal asked Applicant why he claims he
was afraid of his family and he replied that whenawas in high school he was not actively
gay then but he feared his brothers. Asked whé&tdred his brothers may do to him, he
replied that they may kill him as they no longeragnize him and they don't except that he is
gay. He claims he has a number of siblings anttiiey all discriminate against him. The
Tribunal asked the Applicant where he met his masgtisocially in the Philippines, and he
replied that sometimes they come to his placedateght and leave early in the morning.
Asked if this was one particular person, the Agpiicclaimed that he had been in a
relationship with one person for a number of yead they continue to remain in telephone
contact even though he is in Australia. The Trddasked the Applicant to tell it about the
gay scene he had experienced and been involvedmiiie Philippines and, in reply, he
claimed he had not actively participated in the gegne as he was afraid he could be
recognized. The Tribunal asked the Applicant ihad any gay relationships since had been
in Australia and he replied in the negative.

The Tribunal put to the Applicant that at the begng of the hearing it had outlined to him
the UN refugee definition and said that homosexcaisd be considered under the
Convention category of particular social group.wedwer, it noted that he was now a number
of years old and asked him to tell it what seribasm amounting to persecution he believed
he had experienced in the Philippines in the pasabse he was gay. In reply, the Applicant
claims that he was always hit by his brothers ahéraelatives. The Tribunal asked the
Applicant when the last time he was hit by his bess was, and he replied it was some
months ago. Asked what happened, the Applicanmheld he could almost not get up
because of the blows. Asked if he had fled, thpligpnt claimed he was not able to run
away. In view of this, the Tribunal asked him hiogvwas able to escape and he claims that
his brothers asked him not to do it again so heeym order to survive.

The Tribunal asked Applicant about his claimed eisgémn with the small political party and
he replied it was known as another party. Theulréh asked Applicant if he had ever been a
full member of the political party, and he repliadhe affirmative and stated that he did not
like what was happening in the country. He claimadirst became involved with this party

in [Year] and he attended rallies which were taeddiy the police and they threatened him
stating that they did not want to see him thereragand so from [Year], he no longer became
involved with this group. Asked what the politigadilosophy of the political party was, the
Applicant claimed that (1) it was against corruptamd (2) was against the killing and
disappeared of people in the Philippines.

The Tribunal asked the Applicant to tell it abdstpolicies in, for example, education and
social security, and he replied that it was fightbecause nothing had been done in regard to
education. Asked what other activities he had beenlved in, the Applicant replied that he
was just a member and just attended rallies arsktivere disbursed by water cannons when
he was protesting against the President some ggars

The Tribunal asked Applicant why he thought he widag persecuted because of his very
limited involvement in the political party and reptied that he honestly didn't know as he
didn't know what was going on at the moment inRhdippines.



The Tribunal asked the Applicant what he thoughtlddappen to him if he went back to

the Philippines and he replied that he will beiatrhiddle age and he wanted to be happy
because there have been lots of sadness in himukifethe time he has spent in Australia,
there has been no hardship. He claimed thatiétens to the Philippines the same things
will happen and he doesn't know whether he wilthefNumber]. He repeated that he
wished to be happy in the last days of his lifelad never been happy before. The Tribunal
repeated its question and asked Applicant if hedmgydmore to say about what he thought
would happen to him if he went back to the Philiygs, and he replied that up until now he
had been sending text messages and letters todtisebs but they had not replied but
through his relative he had been told that hisHexst said it would be better if he remained in
Australia than to spread the infection in the Bipilnes, which meant that his brothers did not
want to see him again.

The Tribunal asked Applicant why it would not basenable for him to live in another part
of his country if he did not want to return to kean his family in Quezon City, and he replied
it would be the same situation as his family wasitooing him wherever he goes and he
remembers what they have been doing to him in ésé pAsked if he had any other claims or
matters he wished to put before the Tribunal beffloechearing closed, the Applicant claimed
that if he gets a protection visa in Australiayhi be happy whereas if he returns to the
Philippines, life will be hell.

FINDINGS AND REASONS

Based on his Philippines passport sighted at thertg the Tribunal accepts that for the
purposes of Article 1 of the Convention, the Apalitis a citizen of the Philippines. It also
accepts that his religion is Roman Catholic.

The Applicant’s core claim is that he is homosexaral he has faced the equivalent of what
may be regarded as "cumulative grounds discrinonais he has been consistently
discriminated against in terms of normal econoneiedfits and opportunities and he has kept
his sexuality totally repressed and he believeshisaperceived sexuality was a reason for
refusal of employment. It is submitted that helhtiged to live a lifestyle of high level of
conformity and cannot live freely and openly andrsha same-sex relationship and if he has
a boyfriend then that person must come to his heenglate at night and leave very early in
the morning and that his family are aware of hiquaéity and have to some extent attempted
to ostracised him which has upset him and theyatevilling to include him in social

events, so he is obliged to lead a lonely and mahged existence. He claims that this
discrimination is supported by both the governnamt the Roman Catholic Church to which
he belongs.

In regard to these claims, the Tribunal acceptsthi@Applicant is gay and has been aware of
this since he was at high school, and also actleatshis meets the criteria of belonging to a
particular social group under the Convention. Hesvethe Tribunal also accepts that
notwithstanding knowing he was gay since high sthad his claim experiences of
discrimination in the Philippines, the Applicantedonot claim to have previously sought
refugee status or international protection in thentries he visited on his many international
trips, the most recent country A some years agm arforeign diplomatic missions or at a

UN office. Nor did he take the opportunity of bgioutside the Philippines to go to another
country but rather from the claims made by the Agapit at the hearing the Tribunal accepts
that he chose to return to the Philippines aftehed these visits. Moreover, from the claims



made by the Applicant at the hearing, Tribunahiss$ied that the claimed difficulties he
experiences (with the exception of his being behtehis brothers which is dealt with
separately below) were not serious harm amountinptsecution for a Convention related
reason. For example, the Applicant claims he peedenis sexuality was a reason for his
inability to get a job but he does not claim thas perception was anything more than his
personal perception (for example, he does not daanhe was directly or indirectly told this
was the reason for not getting the job) nor doegrbeide any evidence that this was the
case. Nor does he claim that he had any diffiaultyeing admitted to university, during his
student days, or was prevented from graduatinguseche was gay or that he experienced
any difficulties from the staff or students at tireversity because he was gay. Further, the
Applicant claimed at the hearing that he was enmgalagfter graduating with a construction
company for a number of years; then became a sgdfegred businessman buying items
from overseas and selling these in the Philippiaad;then, he established his own property
business and he was able to employ a number ofsaagkle does not claim that other than
applying for one job he ever had any other diffiguh finding employment or setting up a
business in the Philippines. Nor does he claimibavas fired from his job at the
construction company because he was gay or any Gthrevention related reason. Nor does
he claim that the reason he left his trading bissirsad set up his property business was
because he was gay or for any other Conventiotecel@ason. Nor does he claim that he
sold his property business was because of anyulifiies he or his business experienced
because he was gay or for any other Conventiotecel@ason. Accordingly, and based on
the claims made by the Applicant, the Tribunal hasbeen able to satisfy itself that the
Applicant has been discriminated against in terfmgoomal economic benefits and
opportunities in the Philippines, and the Tributkaés not accept this claim. On the contrary,
the Tribunal accepts that the Applicant has besmcaessful business man in the past and is
satisfied that he would be able to continue to &ntployment or set up a new business in the
Philippines if he returned that now or in the rewduay foreseeable future without there being
a real chance that he would experience any ditfesilvhatsoever because he is gay or for
another Convention related reason.

The Applicant claims that he has kept his sexuaditglly repressed and he is obliged to live
a lifestyle of high level of conformity and canrioe freely and openly and share a same-sex
relationship and that his boyfriend of some yetaading had to go to his home very late at
night and leave very early in the morning. He alsams that his siblings are aware of his
sexuality and have attempted to ostracised himhvhas upset him and do not include him

in social events, so he is obliged to lead a loaely marginalised existence.

At the hearing, the Applicant claimed that whemaes in high school he was not actively

gay then but he feared his brothers; claimed biggis may kill him as they no longer
recognize him and they don't accept that he isagalyalso discriminates against him; for the
last few years he has a gay friend who went t@laise late at night and had to leave early in
the morning; but that he had not actively partitépan the gay scene as he was afraid he
could be recognized. The Applicant also claims tha gay club scene is increasingly
repressed and there are regular police raids anthi reason, and due to possible dishonour
to his family, he does not go to such clubs anddmnot introduce his friends to his family
who live close to his home and this exacerbatesithation; he has sought to avoid showing
his sexuality to his family so as not to embartassn. And when the Tribunal asked the
Applicant to tell it why he believed he was a redagt the hearing, he replied because he had
been discriminated by his family because he wasagayhe could not do everything he



wanted to do as they always looked down on hinfiiasvas wrong. The Tribunal repeated
the question and ask the Applicant to tell it ilotamore detail about why he believed he was
a refugee. In reply, the Applicant claimed thahlad been discriminated against many times
and someone had thrown stones at him for no reastfaughed at him and shouted that he
was gay. He claims that on one occasion when Isedwaing the car and was going through
a police checkpoint, the police let the other ahesugh but stopped him and asked him to
disrobe as they said they were looking for a tatsoche felt they were preying on him.

In regard to these claims, the Tribunal acceptisdhane occasion he had stones thrown at
him and he was laughed at because he was gay aartbtmer occasion the police searched
him, asked him to disrobe, and he felt that theyevpeeying on him because he was gay.
However, he does not claim that he was hurt ireeitficident or that there were any further
such incidents. Nor does he claim that he wasbagt by the police, arrested, or subject to
any other abuse. And while from the country infation provided by the Applicant the
Tribunal accepts that on occasions the police mmlygay clubs, it also accepts that the
Applicant does not go to such venues and has aphetl to have been harassed or arrested
by the police because he is gay. In short, whitepting that the Applicant has experienced
over years of living in the Philippines some isethincidents of discrimination, the Tribunal
has not been able to satisfy itself that this wasesnatic or frequent discrimination or
harassment or that it was condoned by the StateedRoman Catholic church. Indeed, from
the claims made by the Applicant, the Tribunal doatsaccept that the Applicant's
experiences in the Philippines while in some sens¥e unfortunate and on several
occasions amounted to limited discrimination, thiédnal has not been able to satisfy itself
that this was serious harm amounting to persectibioa convention reason. Indeed, when
the Tribunal put to him that he was now of cerge and asked him to tell it what serious
harm amounted to persecution he believed he hadlacexperienced in the Philippines in
the past because he was gay, his only claim waséhaas always hit by his brothers and
other relatives. However, the Applicant it doeselaim that he reported the matter to the
police. Nor does he provide any evidence to supgha claim such as a police report or a
doctor certificate or hospital admission record thdicated that he was seriously hurt.
Moreover, the Applicant does not claim that he $iig move elsewhere in Quezon City or
indeed the Philippines to avoid any further attdoksis brothers. Given all the above, and
while the Tribunal accepts that his siblings dowant to associated with them because he is
gay, the Tribunal does not accept that they wakilitbim as they have had plenty of
opportunities of doing so in the past but had ruotedso.

Accordingly, and based on the claims made by thgliégnt and while accepting that he has
been physically assaulted in the past by his brethiee Tribunal is satisfied that if he had a
well founded fear of serious harm from his brotHfersa Convention reason because of his
homosexuality, then he would have reported thean#itthe police or moved elsewhere in
the Philippines in order to prevent a further reehrents. However he does not claim that he
did so. And while he claims that relocation is aatiable option as the political and social
ethos of the provinces is ultraconservative andttyveondemnatory, and therefore he finds
the relationships he enters into tend to be exqtlog and he does not have any cogent family
life as he is always living alone, the Tribunal baen unable to satisfy itself that the
essential and significant reason for this was pertsen for a Convention related reason.
Indeed, the Tribunal is satisfied that if for aeason he did not wish to return to live near his
brothers as he has in the past, then it would &soreable for him to relocate elsewhere in
Quezon City or the Philippines in safety and dassaccept that there is a real chance of



being subject to harm from any source includingfaisily if he did, and the Tribunal does
not accept his claim made at the hearing his famég monitoring him wherever he goes, let
alone that they would have the interest or capadijoing so. On the contrary, the Tribunal
has already accepted that his brothers want nothidg with him and he understands from
comments made by his relative that his brothemsatavant to see him again.

The Applicant’s adviser provide a number of arSabdtained from the Internet which he
submits demonstrates the significant level of diseration against gays, and draws
particularly attention to one in regard to the camaation by the Catholic Church. He
submits that these articles contradict any counfgrmation which suggests that the gay
community in the Philippines is accepted on an Easis and does not suffer significant
discrimination and their powerful infrastructuretbé Catholic Church serves to act as
condemnatory force. The Tribunal accepts from itinegerial provided by the Applicant and
his adviser that there have been cases of diffesuind some discrimination in the
Philippines, particularly against transsexuals.wileer, the Applicant does not claim to be
transsexual and from this material it very cleat there is a strong and open pro-gay and
pro-transsexual movement addressing the culturhlegal issues confronting gay and
transsexual men in the Philippines and that thitssuppressed by the police or other
authorities there. Indeed, the Tribunal accepsdlgay impersonator has launched a civil
case against a restaurant as she was prohibitedeintering a restaurant, and is satisfied that
this clearly indicates that gay rights are beintivaty pursued in the courts in the
Philippines. And while the Tribunal accepts tha aipplicant is Roman Catholic and the
Roman Catholic Church does not accept homosexutigyApplicant does not claim that he
has been expelled from his church or has beenyimvay admonished by the Roman
Catholic Church due to his sexual orientation. Thbunal also accepts that there is a strong
move by, for example, Amnesty International to lelua global campaign to call on the
Philippine government to pass legislation prohilgjtdiscrimination based on sexual
orientation and this campaign is in support ofgihgposed legislation already under
consideration by the Philippines Congress. Intshdrile accepting that there is some
limited discrimination in the Philippines, the Tuital is also satisfied that there are
significant efforts currently a foot to addressstand this is well illustrated by the country
information provided by the Applicant which showat the pro-gay rights groups are
particularly active in pursuing this agenda.

And while accepting that the Roman Catholic Chutels not support homosexuality as a
basic tenant of their faith, the Tribunal does amtept his claim that any discrimination of
homosexual men is supported by both the governarahthe church, or that the powerful
infrastructure of the Catholic Church serves toasctondemnatory force and that its
approach is persecutory in nature. Indeed, inracie@provided by the Applicant titled "Gay
discrimination in the Philippines" (Gayrice.com)dtclear that an Abbot in the Order of St.
Aeired not only officiated at a "gay wedding" bld@argues strongly that the fact one of the
parties he “married” had his work contract at a Rar@atholic Miriam College terminated,
and he argues that this was in breach of the antidiination ordinance of Quezon City. In
short, based on the claims made by the Applicatittla® country information he has
provided, the Tribunal does not accept that thelidppt has persistently experienced
discrimination which has significantly impacted lom or that this discrimination is
supported by the government (either national oaljoar the Roman Catholic Church.



The Applicant also claims that his sexuality hasrbmtally repressed and he is obliged to
live a lifestyle of high level of conformity andmaot live freely and openly and share a
same-sex relationship and gays are detested abdsttime are compelled to “remain in the
closet”. However, from the claims made by the Wggmt and the evidence he has provided,
the Tribunal does not accept these claims. Indbedlribunal has already accepted that
while the Applicant has in his severalyears singh lschool experienced several relatively
minor incidences of discrimination because he 1§ galoes not accept that he has a well
founded fear of serious harm amounting to persecutn this basis. It also accepts that the
two incidents that the Applicant refers to (havatgnes thrown at him and being harassed by
the police on one occasion) was because they tihdwgivas gay and that he was not
suppressing this. Nor does he claim that he dehmdeither occasion. However, in both
cases he was not subject to serious harm. Ancewakilclaims that his boyfriend had to visit
him later that night and even early in the mornimg@void being seen, he provides no
evidence to support this such as a statement fistdyfriend. Moreover, the Tribunal
accepts the claims made by the Applicant at theifgpavhen it asked him if he had any gay
relationships since had been in Australia and pkeetin the negative, even though he does
not claim that there are any restrictions on himmdpable to do so. In short, from the claims
made by the Applicant the Tribunal is satisfied tih@ Applicant has been open about his
sexual orientation in both the Philippines and Aal&t and has not been subject to serious
harm because of it. It follows that the Tribunakd not accept the Applicant has been forced
to “remain in the closet” in the Philippines orrepress his sexuality but rather finds he has
been able to express this to the extent he deslies.Tribunal is also satisfied that if the
Applicant returns to the Philippines, he will bdeato continue to live a normal life as a gay
man as he has been able to do in the past witlamitidnto repress his sexual orientation and
without there being a real chance of his beingesttlip serious harm amounting to
persecution on this basis, and the Tribunal doéscaept this claim.

The Applicant claims that he was a supporter oblgipal party but at the hearing he
amended this to being a member of another poligaaly. He claims he first became
involved with that political party in [Year] and lagtended rallies which were targeted by the
police and they threatened him stating that thdyndit want to see him there again, so he did
not participate and in [Year] no longer was invalweith this group. The Applicant does not
elaborate on his claimed threat from the policedu®s he provide any evidence to support
this claim. And while claiming that water cannamsre used against the demonstrations in
which he participated, the Applicant does not cléiat he was detained, beaten, assaulted, or
otherwise harmed because of his participation@seldemonstrations, his membership of the
political party, or because of his actual or impupelitical opinion. The Tribunal accepts

that the Applicant, when he was of certain ageabvexinvolved for the first time in politics

in the Philippines and joined the political partgamber of years ago, over a period of time,
he participated in some number of demonstratidf@wvever, he does not claim to have held
any position in the party or to have undertakenather activity other than being a
participant in these demonstrations. And when@sWeat the political philosophy of the
political party was, the Applicant’s responses ed&d no real knowledge whatsoever about
the aims, philosophy, mandate, or party manifesth@political party, simply claiming that

it was against corruption and the killing and dsegred of people in the Philippines, and that
nothing had been done in regard to education. ddes the Applicant claim that he has been
an active supporter of the political party since duirival in Australia. In short, while
accepting that the Applicant was a member of tHeiqal party and participated in a number
of street demonstrations in the Philippines, itsloet accept that he had a political profile of



any sort in the Philippines, even at the local llezed the reason he stopped attending rallies
was because of the threats by the police or foragingr Convention related reason. Further,
the Tribunal is satisfied that there is not a idelnce that he would be subject to serious
harm amounting to persecution for a Conventionaeas this basis (his membership of the
political party or because of his participatiorsome demonstrations) if he returned to the
Philippines, now or in the reasonably foreseealtieré, even if he continued to participate in
further demonstrations.

The Applicant claims that the principal foundatmfithe application is his membership of a
social group and the cumulative discrimination e has persistently experienced which
has significantly impacted on him and is suppoltedoth the government and the church.
While the Tribunal has already considered the iildial claims made by the Applicant, and
does not consider that the Applicant has a welhd®a fear of serious harm amounting to
persecution because of them, the Tribunal alsoswedonsider their cumulative nature and,
as the adviser submits, “cumulative grounds diso@tion”. In regard to this matter,
however, and while accepting that the Applicantlbesn subject to several episodes of
limited discrimination and some abuse by his bnsthleaving considered the totality of the
claims made by the Applicant and their cumulatiffeat, the Tribunal has not been able to
satisfy itself that cumulative discrimination hestexperienced because he is homosexual,
and due to his limited involvement with the pokiparty, is sufficient to be serious harm
amounting to persecution, and the Tribunal doesanoépt this claim.

In short, having considered all the Applicant’sitia.and circumstances, both individually
and cumulatively, and given all the above, the Umdd is not satisfied that there is a real
chance that the Applicant would be subjected tmsstarm amounting to persecution for a
Convention reason if he were to return to the Ppities, either now or in the foreseeable
future, and finds that he is not a refugee.

CONCLUSIONS

Having considered the evidence as a whole, theiiabis not satisfied that the Applicant is
a person to whom Australia has protection obligetionder the Refugees Convention.
Therefore the Applicant does not satisfy the aoteset out in s.36(2) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant Amplicant a Protection (Class XA) visa.



| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of hy@ieant.
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