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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapglicants a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicants, who claim to be citizens of Indiajved in Australia and applied to the
Department of Immigration and Citizenship for ateation (Class XA) visa. The delegate
refused to grant the visas and notified the apptaf the decision and their review rights by
letter.

The delegate refused the visa applications asgpkcants were not persons to whom
Australia has protection obligations under the Be&s Convention.

The applicants applied to the Tribunal for revidwhe delegate’s decision.

The Tribunal finds the delegate’s decision is anTRE&viewable decision under s.411(1)(c)
of the Act. The Tribunal finds that the applicaasimade a valid application for review
under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged, although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2) of the Act relevantly provides thatigerion for a Protection (Class XA) visa

is that the applicant for the visa is a non-citiseAustralia to whom the Minister is satisfied
Australia has protection obligations under the ge&s Convention as amended by the
Refugees Protocol. ‘Refugees Convention’ and ‘RefisgProtocol’ are defined to mean the
1951 Convention Relating to the Status of Refugeels1967 Protocol relating to the Status
of Refugees respectively: s.5(1) of the Act. Furttréeria for the grant of a Protection (Class
XA) visa are set out in Parts 785 and 866 of ScleeBuo the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventionthedRefugees Protocol and generally
speaking, has protection obligations to people aigorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imuamber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 228JIIEA v Guo (1997)



191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293IIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1MIMA v Respondents S152/2003 (2004) 205
ALR 487 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthe&f persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance®odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.



Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant$n his application,
the applicant stated the following:

| am a homosexual man. | used to be bullied, toteteim the society, abused by the
police and my family was disgusted as a result pysexual identity.

My family always insisted me to change my sexuadrdgation, although | could never
do it naturally. At times, | thought of committirsglicide as a result of my sexual
identity which is so much conflicting with the Iah society.

| was forced to get married to my wife against nregperate protest. The marriage
was arranged by the local neighbours, the policknay family members. No one
cared about my life and the life of the girl invetlz Everyone was concerned about
society’s traditional norm and family’s prestige.

Since my marriage, | was forced into a lifestyleshihcaused me serious
psychological harm, identity crisis and self hatdecbuld not leave my wife, nor
could I live a life of my own choice. | was forctmldrag into a system where the real
me was not present.

Within the traditionally conservative Indian sogietdid not have any opportunity to
express myself as a homosexual and at the samgeas@ehuman being who could be
respected by the society and loved by everyonéddRats a homosexual, my
position, like any homosexual in India, was huntittigly inhumane. | had to live with
a wife who was never happy with a husband thasltkesleep with men, and without
committing any crime or even any mistake by hergs€ame a victim of a cruel
injustice imposed by the society against which ne bas any protection, neither
socially nor from the State.

[, on the other hand, lived a double standardsaifere | could not stop having sex
with men while being married, used to be abusedosmee back to home, had to see a
wife, crying in pain for a husband whom she cout satisfy.

We could not also be separated or divorced. Hovidoee do that. | did not know
where my wife would go if | divorce her. In the meane, we already got a child in
the family. After child’s birth, our life now is mme difficult. While we still face the
persecution in our everyday life, we now have atitaxhal trauma of questions. Who
is the father of this child? The future of thatldldsometimes scares me.

| do not what mistake | done by being a homosekyalature. But | had to take a
move for life. | decided to leave a country in white society does not accept me as
human, persecuted me and the state does not offsirad of protection.

The applicant wife claimed a homosexual man wasefibto marry her and since then, she
had been the subject of bullying, sexual assanlisharassment.

The Department interviewed the applicant and apptigvife and a copy of that interview
tape is on the Departmental file.



The Department rejected the applicant’s and appiiaée’s case.

The applicant was sent by the Tribunal an invitatm attend a hearing and the interpreter
was told to leave after 35 minutes. The applicarved after that time.

The Tribunal sent a further invitation to attenkesring and asked for an explanation as to
why they had arrived late at the previous hearing.

The applicant appeared before the Tribunal. Théigpp's adviser was present but left
before evidence was given.

The applicant stated the adviser helped him wistphotection visa application. He stated he
gave the adviser the details and he filled oufohes, it was read back to him, the applicant
spoke Guijarati, the adviser knew a little bit ofj@ati and whatever he did not understand
was explained in English. The applicant also stagdead his statement in English only and
understood it. When asked how good his English Wastated through reading he
understood 80%.

The applicant stated he lived in Sydney suburb asthndian friend Mr A and his wife. He
stated he knew them because in India they livedayeand they knew his relative. He stated
he paid rent each fortnight and for groceries. tdees to cover the costs; he worked as a
male sex worker and had an advertisement in tred f@per. He stated he also worked as a
cleaner.

The applicant stated in India, he lived at Addreder couple of years. Before that he lived
at Address B. When he was asked where he was betweeng from Address B and

coming to Australia he stated at Address A. Whewas asked did he live there for longer
period, he stated it was his mistake, he was tlogra few years, and before that, he was at
Address C. He stated he made a mistake becausatée se calculated a few years before he
came to Australia, and it was a slip of the tongue.

The applicant stated he was staying at Addressdafore that from birth he stayed at
Address D. He stated at Address A he stayed wihdiatives. He stated at Address B they
all were together, even his sister. He stated alrégk D he stayed with his parents, himself
and his sister and his brothers. When asked didramelse stay there, he stated another
relative did. He was then asked who was livingehghen he moved. He stated his whole
family. When he was asked was the applicant wiéeetfalso, he stated when he was married
and at that time she came over there.

When it was put to him the applicant wife did notlude that address in her application and
he did not mention her name until the Tribunal hehtioned her, he stated everyone can
forget things.

When asked why she had not mentioned the ain lpdicapon, the applicant stated she came
to the house after they got married, but becausesgsersonal problems, she never stayed
with him at Address D until a few years later. $hene to the house for a few days then she
went back and after a few months she would comk. bée stated she spent more time with
her parents than with him.

The applicant stated her parents lived at AddreaiEh was some distance away.

The applicant stated he had not seen his tousatapplication and neither had the applicant
wife.

The applicant stated he could not go back to Ibdizause of his problems, because of his
activities. He stated his parents knew since cbibdh He then stated when he was young he
was doing things with the neighbour’s son, at fingty did not take it seriously, then when it



was repeated, they went to his parents and talkedtat. He stated when it stopped there, he
started with school friends.

When it was put to him he had told the Departmeénmitarview his neighbours had reported
him to his parents when he was teenager, he stated a problem since childhood. He
stated he had not studied the Departmental tape.

The applicant stated when he was teenager he was ta a college where he did things with
some of the boys and he was paid money. He statedb doing this because of his nature;
he did not know he could get paid. He stated &lffigrr his friends knew and started giving
information to people. When he was asked did helgatts from anywhere else, he stated
whoever knew about his nature arranged it for Mthen asked who knew, he stated his
neighbours, his school friends, and his family. Whasked how he contacted people, he
stated people who used him gave his address tosotHe stated he did not give his phone
number. When he went out of the house, if someawelaoking for him, people would give
him the information. He compared the situation véitimigration agent, saying he was
pointed out by people.

When asked who were these, where did they livstdted they were in the surrounding area.
The applicant stated they lived there, sometimeg Would arrange for a hotel or other
house. When asked did he have other clients, heddt@ sometimes went to work in other
cities. Once he went to the City A for 1 month skeyed in a guest house and once in the
City B. He stated he was in his mid 30s, he didkmaw how many clients he had, he had
never made a list.

It was put to him at the Department interview hd btated he got clients from a particular
place, but had not mentioned that place at heahegtated in that tape he said he had gone
to a hotel once and the police were involved. Tty called his father and advised him that
the applicant should not do this. When asked howymianes he went to that hotel, he stated
a few times. He stated the address was Address F.

The applicant stated in the hotel there were maoyns, few boys had called him, they had
sex. He stated it happened few times and anothecdr@acted the police.

When asked did anything else happen to him, hedtage police arrested him, called his
father, and advised him to stop or to get him redkri

When again asked were there any incidents witlptiiee, he stated lots of things had
happened.

When he was asked how old he was when the hoteleincoccurred, he stated when he was
in his 20s. The applicant stated the police hadom®tiously arrested him but he had been
previously warned.

The applicant stated there were no more problertispalice after the hotel incident because
he got married.

When it was put to him he would have been marritshayears later, he stated there was a
couple of months engagement period.

The applicant stated his family knew the applicaifé’s family because a relative had lived
nearby.

The applicant stated his parents approached hengaiWhen asked why it took some time
to get married, he stated when his father apprahttteeapplicant wife’s parents, they said
their daughter was too young and they needed miamelye dowry.

When he was asked why it was they had not hearthiaigyabout his situation, he stated he
only stayed in that town once a year and only lusecrelatives knew.

When asked when the applicant wife first knew, tagesl over a month after their marriage
and she told him she knew at that time.



The applicant stated his child was born in hospiial stated before his child was born, the
applicant wife was in hospital for a period of tieiger birth, she went to a relative’s place
for few months.

When it was put to him at the Departmental intesvie stated she had the baby at her
relative’s house and after one year she came bacgtated she was coming and going from
his house.

The applicant wife stated she lived at a Sydneyidubnd in India, she had last lived at
Address A for a few years. Before that she livethatAddress C for more then a year.
Before that she lived for a few years at AddresBé&fore that she lived at Address G.

She stated when her child was born she lived atéssdH with her relatives and the
applicant. She lived there for over a year. Shiedthaer child was born at her relative’s house
and she lived with them for a couple of monthsrastegh. When it was put to her that
address was not in her protection visa applicadiwh the applicant had not disclosed that
address at hearing, she stated she did not kn@rdidmot know what to say. She stated she
knew the applicant worked as a sex-worker withimegk of marriage and told him a few
days after she knew. When it was put to her hedt@ater a month, she stated she was so
confused she did not know what to say.

When asked had she slept under the same roof apphieant since they got married, she
stated she stayed with him at all the places beigbuld go to her parents when she felt
painful. She stated her problems started a few hsoafter marriage. She stated she was
harassed, when she went out, gents said when wsbahd is not coming to you, come to us.
When it was put to her she told the Departmentsseharassed after she got pregnant and
after her child was born, she stated the harassguntorse.

The applicant was given an invitation by hand terat a hearing and a copy of the invitation
was sent to the adviser.

The adviser wrote to the Tribunal stating he wistwedttend the further hearing and
requested that the date be changed.

A further hearing was held. The adviser did natradt

When it was put to the visa applicant that at tfevjous hearing, the applicant wife had
stated she was living somewhere else at the tintieeaf child’s birth, the visa applicant
stated he was surprised the applicant wife saidvasdiving somewhere else. He stated the
address was new and they had never been to theszddr

The applicant stated after they were married, lientmamajor problems in India, but the
problems that were there were increased. When agkatlhe meant, he stated before the
marriage, it was torture from his parents, afterrrage it was torture from the applicant wife.
He stated there were no specific problems out$iddéamily once he got married, but he was
worried his parents in law would come to know.

The applicant stated he only liked men. He stagebadd not had a sexual relationship with

the applicant wife. He then stated it had beemg tane since they had had sexual relations.
He stated before their child’s birth, she had fdrben to have sex a few times, they had not
had sex after their child’s birth. When it was puhim if he did not want to have sex with

the applicant wife how was it plausible she had enaich have sex, he stated she forced him
a lot, she cried and said he had spoiled herHigestated one day he could not bear to see her
crying, she forced him a few times. He stated hédrot stop himself. When asked what he



meant, he stated she forced him, he told her hadtitlke it, she said they were married and
he had spoiled her life. He stated whatever haphdreedid not know how he did it.

He stated he currently saw the applicant wife fiiead and as a person whose life he had
spoiled. He stated he was trying to help her anddmestaying with her at this time. When
asked why he stayed with her, he stated he ditlk®her, he had told her she had her own
life, and he had tried to go somewhere else alom& had not succeeded. He stated when he
came to Australia he did not want her to come shetwanted to come and he came to know
he could get the visa for both of them so he brobgh She told him that the day he left, she
would do something to herself and because of #at he brought her with him.

When it was put to him they had been married fonesdme, his family knew about his
situation and he was in mid 30s, then why had henaale a decision to separate from her,
he stated there was a difference between Indianreudnd outside culture. In Indian culture
they could not hurt anyone’s feelings. He statedféuinily forced him to marry the applicant
wife and not to hurt their feelings he stayed viién.

When it was put to the visa applicant he had beamied, they had a child, they had come to
Sydney together, they lived in Sydney together Winay lead the Tribunal to conclude he
was not homosexual, he stated a third person wueadr think he was homosexual, however
during the number of years of marriage, he hadstayted with her for one year. He stated
whenever she came, he left the house early and baakelate at night. He stated it was a
compromise, he wanted to keep his parent’s remutaind feelings. He stated because of his
parents he married her and he wanted her to beyhbigpstated her medical problems were
because of him. He stated he did not want to $yuilife because she had not spoiled his. He
stated they had been in Australia for a couple otins and she did not ask him where he
had been, what he had done. He stated she statretimi so that their child could be given

a good education and a good life.

The applicant stated he contacted men in Austvédian advertisement in the newspaper. He
got many phone calls and had many clients. Hedstagehad proof of their phone numbers
and records, but because of the Privacy Act headidvant to offend their privacy. He stated
his adviser had told him about the Privacy Act.

The applicant stated he had advertised in the pafew times. He stated he had advertised
because he had read such advertisements in thepblpars He stated he advertised in the
local newspaper and people who called him gavaunsber to others. He did not contact
men any other way. When asked if he had been wath ather than for paid work, he stated
no, wherever he went, he got paid, although sonesaflients only wanted massage.

The applicant stated the last time he was with a amal got paid was when he went to a
person at a Sydney suburb. He had since stoppedi$eof a medical problem. He stated
before that was every second or third day.

When asked when the first time he advertised wastdied he did not remember the date, he
thought it was more then a month after he arrivéden it was put to him the Tribunal only
had an advertisement dated a couple of months laestated he should have an earlier
receipt. It was again put to him the Tribunal waie see the earlier advertisement.

The applicant stated he read men’s magazines,herf@with him. He stated he did not
know the titles of the men’s magazines, but sontb®inale sex workers named Mr X, Mr Y
and Mr W had their own booklets and sometimes hetBase. When again asked if he could
recall any of the titles of the magazines, he baithad not purchased a magazine, he went to
somebody’s house and it was their magazines hedaal



The applicant stated a homosexual man gets engatds another man, not a woman and the
activities one liked to do with a woman, he likeddb with a man. He stated homosexuals
were people who were not attracted to women. WBkadawhat it meant to him, he stated
he was willing to do what people asked him notdadd that was important for him.

The applicant stated the photos on the Tribunahfiére taken in a Sydney suburb with a
person named Mr Z. He stated they were in Mr Z'sdeo The applicant then stated when he
was interviewed by Immigration he did not have plo®was a sex worker and his lawyer
told him he needed evidence. He needed to take pbotegraphs. The applicant stated he
had told Mr Z he needed evidence.

The applicant stated Mr Z lived alone. He stateatdiwas a person in a Sydney suburb
named Mr Q, he had answered his advertisementiababok him to see Mr Z. He stated that
Mr Q told him this man has many clients, he wiltggiyou money and clients also.

The applicant stated Mr Z gave him money. He stited paid him for sex, he did not pay
for sex with the applicant; he paid him for sexhnanother person. When asked did he have
sex with Mr Z for free, he stated he had sex withZ4 client, he did not clarify how much
he was charging, after the client went, Mr Z hadwih him too and Mr Z paid him money.

The applicant stated when he went to Mr Z’'s hohseet were a few people, one was the
client, there was another one and Mr Z was thefgeMasked if his adviser had told him
anything about Mr Z, he said no. When asked wagtiepart the adviser played to receive
the photos, he stated his lawyer had said he nemddence, he had said he is not going to
give such evidence, but the adviser had said witbeidence the court would not believe
him.

When it was put to him there were a number of otlases before the Tribunal where other
photos included what appeared to be the same lbedame television, which lead the
Tribunal to believe it was the same room and timeeseap and tan lines which lead the
Tribunal to believe it was the same partner, ardotihher cases had the same adviser, the
applicant stated the conclusion was 100% true.apipéicant stated Mr Z was a professional
person who paid to perform sex. He stated Mr Znadl the photos because he was a
professional. When it was put to the applicantTribunal may find he had the same partner
and it was the same room and the same adviseraafewm other cases before the Tribunal,
even though the applicant had stated the advigenbthing to do with his meeting Mr Z, the
applicant stated maybe the lawyer put the wrong casnaybe the applicant was lying. He
then stated Mr Z was a professional, many peopl&t gato him. He did not know how he
was involved in the other cases. He also statdthehe mobile numbers of other clients.

When it was put to him if Mr Z was a professiondiywhe would have sex with the applicant,
who was also a sex worker, he stated Mr Z had dyrpaid him, he was a sex worker. When
asked why a sex worker would pay, he stated Mrd&rw paid him for him, he had paid for
the other person. When asked why a sex worker woave sex with him for no payment, he
stated he did not know how to explain, as a sexerdne needed to get comfortable with the
surroundings. As a sex worker, what ever were ¢lqeirements he had to do that, he could
not object, he had already been paid. When it wasgohim was it the case he did not know
why Mr Z had sex with him, he did not answer. Wiasked did he pay Mr Z, he stated no.
He stated you would not know when a person neeebedsliked to have it. The applicant
stated when Mr Z wanted to have sex with him, héddiot stop because Mr Z gave him
clients.

The applicant then stated the purpose in coming fdigh society family was because of
the social problems. He stated he had come hesubeof his child’s life because he and the



applicant wife’s life was already ruined and theylthealth problems. When it was put to
him the Tribunal had to think about whether he wiauffer serious harm if he went back to
India, he stated anyone of them would commit seicadt his child would not become a
doctor or an engineer but he would become a kilerthen stated the applicant wife may
commit suicide. He stated if the police harassed br if her parents came to know, he
feared this. He stated when his child grew, he dowtt be able to raise his head and he
would not be a good person and people would coatiayoint at his child’s mother and
father.

When it was put to the applicant what he told tlep&tment concerning when his parents
found out about his sexuality appeared to be diffeto what he told the Tribunal, and that
the applicant wife had stated she and he had hveddifferent address when their child was
born, he stated it was not different, he had taldeout before and after the delivery, before
delivery she went to her relative’s place for oearyand she was going and coming back and
after delivery she came after one year when higl eas a couple of months old when his
parents wanted to see him, that was why she caththan she went back. He then stated if
the applicant wife was coming and going, there Wdad a difference in their answers
because they did not keep a written record.

The applicant wife stated she and the visa apgdlicad had sex a few times. She stated two
years of marriage had passed before the first t8he.stated the second time, she got
pregnant. She stated there was not a third time.

The applicant stated if the adviser had made tWweragtories up, the applicant did not know
about it.

Following the hearing, the Tribunal sent the follogv424A letter:

Where you lived in India

At hearing, you stated you lived at Address A foo tyears. Before that you lived at the
Address B and before that, you lived at the AddE2g®m birth. You stated at Addresss A
you stayed with your brother and parents. You dtateAddress B you were altogether, even
your sister. You stated at Address D you stayeld wour parents, and you sister and
brothers. When asked did anyone else stay thetestated his father’s mother. When asked
who was living there when you moved, you statedaiisle family. When you were asked
was your wife there also, you stated you were rediin late 90s and at that time she came
over there.

When it was put to you your wife did not includatladdress in her application and you did
not mention her name until the Tribunal had mermther, you stated everyone can forget
things.

At hearing you stated your child was born in chalspital. You stated before the child was
born, your wife was in hospital for about a montid after the birth, she went to her
relative’s place for a few months.

At hearing, your wife stated when her child wasnbshme lived at the Address H with you and
her in-laws. She lived there for over a year. Shted her child was born at her relative’s
house, and she lived with them for couple of moaffiesr birth. When it was put to her that



address was not in her application and you hadlisotosed that address at hearing, she
stated she did not know what to say.

At Departmental interview it is recorded by tapel wbated your wife had the baby at her
family’s house and after one year she came back.

This is relevant because it may be open to theuhabto find that at hearing, you and your
wife gave inconsistent information in relation tbeve you and she were living, particularly
in relation to where you were living at the timetioé¢ birth of your child. In addition, the
Tribunal may find your evidence at hearing in relato where your wife was living after the
birth of your child is inconsistent with your statent at Departmental interview. This may
lead the Tribunal to conclude you have not livegetber for the periods claimed. This may
also lead the Tribunal to conclude you and youewife not credible.

When your wife was harassed

At hearing you wife stated her problems started rimnths after marriage. She stated she
was harassed, when she went out, gents said wherhysband is not coming to you, come

to us. When it was put to her she told the Departrake was harassed after she got pregnant
and after her child was born, she stated the haessgot worse.

At Departmental interview, it is recorded by tapeiywife stated she was first sexually
harassed after her pregnancy.

This is relevant because it may lead the Tribumalonclude that your wife’s answers at
hearing as to when she was first sexually harassdd/our wife’s answers to the Department
as to when she was first sexually harassed aresmstent. This may lead the Tribunal to
conclude she has not consistently stated whenlldged harassment first occurred. This may
lead the Tribunal to conclude she cannot recalletbing the Tribunal would expect her be
able to recall if the alleged harassment occuiféég may lead the Tribunal to conclude she
is not telling the truth. This, combined with a @atial finding that your wife did not live

with you at the time of the birth of your child malgo lead the Tribunal to conclude the
alleged harassment did not occur. This may lead tireinal to conclude she has not been
harassed because of her relationship with you asagd she have claimed.

When your parents first knew about your sexuality

At hearing, you stated when you were young you wleiag things with the neighbour’s son,
at first they did not take it seriously, then whiewas repeated, they went to your parents and
talked about it. You stated when it stopped thgoe, started with school friends.

When it was put to you that you had told the Deparit at interview your neighbours had
reported you to your parents when you were a tenggu stated it was a problem since
childhood. You stated you had not studied the t#pe. stated you had this problem.

At Departmental interview it is recorded by tapatttihne Department asked you when your
parents found out about your situation and yoledtgtour neighbours had reported you to
them when you were teenager.

This is relevant because it may lead the Tribumalonclude your answer at hearing as to
when your parents found out about your situatiogifferent to your answer you gave the
Department. This may lead the Tribunal to conclymie are not telling the truth.



When your wife first knew about your situation
At hearing you stated your wife first knew aboutiysituation over a month after marriage
and she told you when she knew. You stated shendaydlid you spoil my life?

At hearing your wife stated she knew you worked asx-worker within a week of marriage
and told you a few days after she knew. When it pedigo her you stated over a month, she
stated she was so confused she did not know wisatyto

This may lead the Tribunal to conclude you and yeife’s answers at hearing as to when
your wife knew about your situation are inconsistdiis may lead the Tribunal to conclude
that you and your wife are not truthful witnesses.

Whether you are homosexual

Men’s magazines

At hearing, you stated you read men’s magazinashyal one with him. When you were
asked what were the title of the magazines you, npgad stated you did not know their exact
names, but some of the male sex workers named NrX, and Mr W had their own

booklets and sometimes you saw that. When agaedaslkou could tell the Tribunal any of
the titles of the magazines, you stated had nath@ased a magazine, you went to somebodies
and it was their magazines you had read.

This is relevant because the Tribunal may find yloalr inability to name any men’s
magazines means you have not read any such magaride/ou have deliberately misled the
Tribunal when you initially stated you had read reenagazines. It may also lead the
Tribunal to find that you are not credible.

When it was put to you that you had been marriedoiog time, your family knew about
your situation and you were in mid 30s, and youewet separated from your wife, you
stated there was a difference between Indian @uéind outside culture and in Indian culture
you could not hurt anyone’s feelings. When it wastp you hadn’t you hurt your family’s
feelings already by your activities, you statedryfamily forced you to marry your wife and
not to hurt their feelings you stayed with her. u¥also stated during the number of years of
marriage, you had not stayed with her for one wearthat whenever she came, you left.

This is relevant because the Tribunal may find yloair marriage for long time, your child,
that you have come to Sydney together as husbahdide, that you have applied for the
protection visa as husband and wife and you ham@raeed to live in Sydney together as
husband and wife is not behaviour that is consistéth your alleged homosexuality. This
combined with possible findings that you have regrbconsistent with your previous
evidence in relation to when your parent’s fountatout your homosexuality, you and your
wife have not been consistent about when your firdeknew and your wife has not been
consistent about when she was first harassed becaysur sexuality, combined with your
vague explanation about what homosexuality meageuand your vague evidence at
hearing in relation to your alleged homosexuah@ats in India and how you got clients (at
hearing you stated you did not give your phone remnlvhen you went out of the house, if
someone was looking for you, people would give gmuinformation and these clients lived
in the surrounding area, however it is recordetalpg you told the Department of
Immigration you got clients from the hotel, maydehe Tribunal to conclude you are not
homosexual.



Activities in Australia

At hearing you stated you had advertised in theepapice. When asked when the first time
you advertised was, you stated you did not remenhigedate. When asked the month, you
stated you thought it was over a month after yoved. When it was put to you the Tribunal
only had an advertisement dated a couple of mafths your arrival, you stated you should
have an earlier receipt. It was again put to yeuTthbunal wanted to see the earlier
advertisement.

This is relevant because the Tribunal may findehgerevidence before it that you only
advertised once. The Tribunal may find that if yhd advertise your services as a sex worker
and you relied on that work as claimed, then yould/thave been able to tell the Tribunal
when you placed the advertisements. The Tribunglfimd your inability at hearing to recall
when you advertised is not consistent with somedme was relying upon those
advertisements for work. This may lead the Tribunalonclude you have not worked as a
sex worker in Australia. This may lead the Tributtatonclude you have not worked as a sex
worker. This may also lead the Tribunal to concltigs this evidence has been orchestrated
for the purposes of this claim. This and a potéfinding that you are not homosexual may
lead the Tribunal to find that it is not satisfign@t you have engaged in the conduct otherwise
than for the purpose of strengthening the perstams ¢o be a refugee.

At hearing, when asked if you had been with mermthan for paid work, you stated no,
wherever you went, you got paid, although someooi glients only wanted massage. You
then stated the last time you had sex and gotyasiwhen you went to a person at Sydney
suburb. You had stopped since because of a maatiaalem.

You stated the photos on the Tribunal file wereetaia Sydney suburb with a person named
Mr Z. When asked did Mr Z pay you, you stated My&e you money. When asked did Mr
Z pay for sex, you said yes, he did not pay forwik you; he paid you for sex with another
person. When asked did you have sex with Mr Z fee fyou stated when you went to him,
you had sex with Mr Z's client, he did not claripw much he was charging, and after the
client went, Mr Z had sex with you too and Mr Zggbu money.

You stated when you went to Mr Z’s house there veei®v people, one was the client and
another one and Mr Z was there. When you were ask®edr adviser had told you anything
about Mr Z, you said no. You stated the only plagtadviser played was to receive the
photos. When it was put to you there were a nurabether cases before the Tribunal with
other photos that appeared to have the same beith@sdme television, which lead the
Tribunal to believe it was the same room, and thee also the same cap and tan lines
which lead the Tribunal to believe it was the saragner, and the other cases had the same
adviser, you stated the conclusion was 100% true.

This is relevant because the Tribunal may find lyaue the same room and partner and the
same adviser as two other cases before the TriblihalTribunal may also find that Mr Z is
a professional sex worker who is paid for sex. Theunal may find the most plausible
explanation as to why a few separate cases bdferértbunal have the same room and
partner is because in all cases, the same addsearhanged for you to go to the same sex
worker. This may lead the Tribunal to reject yoiatesment at hearing that your adviser did
not introduce you to Mr Z and his only part wasedoeive the photos. The Tribunal may also
find that given Mr Z is a professional, it is ndapsible he would not perform sex for no
payment. This may lead the Tribunal to reject yegtimony at hearing that Mr Z had sex



with you not because you paid him, but because Ma#ted to have sex with you and you
couldn’t stop him because Mr Z gave you clients.

This may lead the Tribunal to conclude that thislence has been orchestrated for the
purposes of this claim. This and a potential figdinat you are not homosexual may lead the
Tribunal to find that it is not satisfied that ybave engaged in the conduct otherwise than for
the purpose of strengthening the persons claine @ fefugee.

The Tribunal also requested the newspaper advertiseindicating you advertised as a sex
worker earlier than one provided.

The Tribunal also sent a separate letter to thécapp wife pursuant to section 424A as
follows:

Where you lived in India

At hearing, the applicant stated he lived at Adsigdor two years. Before that he lived at

the Address B and before that, he lived at Addieg®m birth. He stated at Address A he
stayed with his brother and parents. He statéaldtess B he was altogether, even his sister.
He stated at the Address D he stayed with his pgrand his sister and brothers. When
asked did anyone else stay there, he stated hisrfsimother. When asked who was living
there when he moved, he stated his whole familyei\dsked was his wife there also, he
stated you were married in late 90s and at thag tiou came over there.

When it was put to him you did not include that@dg in your application and he did not
mention your name until the Tribunal had mentioyed, he stated everyone can forget
things.

At hearing the applicant stated his child was boraivil hospital. He stated before the child
was born, you were in hospital for a month andrdfte birth, you went to your relative’s
place for few months.

At hearing, you stated when your child was born lyeed at Address H with the applicant
and your in-laws. You lived there for over a yeéou stated your child was born at your
parent’s house, and you lived with them for a cewgdlmonths after birth. When it was put to
you that address was not in your application aedagplicant had not disclosed that address
at hearing, you stated you did not know what ta say

At Departmental interview it is recorded by tape #pplicant stated you had the baby at your
relative’s house and after one year you came back.

This is relevant because it may be open to theunabto find that at hearing, you and the
applicant gave inconsistent information in relatiorwhere you and he were living,
particularly in relation to where you were livingthe time of the birth of your child. In
addition, the Tribunal may find the evidence thpleant gave at hearing in relation to where
you were living after the birth of your child isconsistent with his statement at Departmental
interview. This may lead the Tribunal to concluaeliyave not lived together for the periods
claimed. This may also lead the Tribunal to conelydu and the applicant are not credible.

When you were harassed



At hearing you stated your problems started few th®after marriage. You stated you were
harassed, when you went out, gents said when y@liramd is not coming to you, come to
us. When it was put to you that you told the Dapartt you were harassed after you got
pregnant and after your child was born, you st#ttecharassment got worse.

At Departmental interview, it is recorded by tapel ptated you were first sexually harassed
after your pregnancy.

This is relevant because it may lead the Tribumalonclude that your answers at hearing as
to when you were first sexually harassed and yoawars to the Department as to when you
were first sexually harassed are inconsistent. fitag lead the Tribunal to conclude you
have not consistently stated when the alleged barast first occurred. This may lead the
Tribunal to conclude you cannot recall somethirggThibunal would expect you to be able to
recall if the alleged harassment occurred. This leag the Tribunal to conclude you are not
telling the truth. This, combined with a potenfiading that you did not live with the
applicant at the time of the birth of your childyralso lead the Tribunal to conclude the
alleged harassment did not occur. This may lead tibeinal to conclude you have not been
harassed because of your relationship with thei@pylas claimed.

When the applicant’s parents first knew about yoursexuality

At hearing, the applicant stated when he was ydengas doing things with the neighbour’s
son, at first they did not take it seriously, tivamen it was repeated, they went to his parents
and talked about it. He stated when it stoppecethe started with school friends.

When it was put to him that he had told the Departhat interview his neighbours had
reported him to his parents when he was teenagestated it was a problem since childhood.

At Departmental interview it is recorded by tapattthe Department asked the applicant
when his parents found out about his situationtendtated his neighbours had reported him
to them when he was teenager.

This is relevant because it may lead the Tribumalanclude the applicant’ answer at hearing
as to when his parents found out about his sitnasiaifferent to the answer he gave the
Department. This may lead the Tribunal to concloidas not telling the truth.

When your wife first knew about the applicant
At hearing the applicant stated you first knew dbjosi situation over a month after marriage
and you told him when you knew.

At hearing you stated you knew the applicant worke@ sex-worker within a week of
marriage and told him a few days after she kneweiihwas put to you he had stated over a
month, you stated you were so confused you diknotv what to say.

This may lead the Tribunal to conclude you andaibiglicant’s answers at hearing as to when
you knew about the applicant’ situation are incstesit. This may lead the Tribunal to
conclude that you and the applicant are not trlithfunesses.

Whether the applicant is homosexual

Men’s magazines

At hearing, the applicant stated he read men’s m@ags, he had one with him. When he was
asked what were the titles of the magazines he reastated he did not know their exact



names, he stated he had not purchased a magagiwenhto somebodies and it was their
magazines he had read.

This is relevant because the Tribunal may find thatapplicant inability to name any men’s
magazines means he has not read any such magamtheg has deliberately misled the
Tribunal when he initially stated he had read memégazines. It may also lead the Tribunal
to find he is not credible.

When it was put to the applicant that he had beamied for a long time, his family knew
about his situation and he was in his mid 30s,ledas not separated from his wife, he
stated there was a difference between Indian @uéiod outside culture and in Indian culture
he could not hurt anyone’s feelings. He also stdtethg a number of years of marriage, he
had not stayed with you for one year and that whengou came, he left.

This is relevant because the Tribunal may find yloair marriage, your child, that you have
come to Sydney together as husband and wife, thahgve applied for the protection visa as
husband and wife and you have continued to liv@yidney together as husband and wife is
not behaviour that is consistent with the applicaléged homosexuality. This combined
with possible findings that the applicant has regrbconsistent with his previous evidence in
relation to when his parent’s found out about lisbsexuality, you and he have not been
consistent about when you first knew and you haitémen consistent about when you were
first harassed because of his sexuality, combin#dtive applicant’s vague explanation
about what homosexuality meant to him and his vayigence at hearing in relation to his
alleged homosexual activities in India and how beajjents (at hearing he stated he did not
give his phone number, when he went out of the éiafisomeone was looking for him,
people would give him the information and theserndk lived in the surrounding area,
however it is recorded by tape he told the Depantroélmmigration he got clients from the
youth hostel, may lead the Tribunal to concludedapglicant is not homosexual.

This may lead the Tribunal to conclude that haghalone harm amounting to persecution,
has befallen you in the past for a Convention neaswl the chance that such harm will befall
you in the reasonably foreseeable future is remote

The Tribunal also wrote to the visa applicant wife.

The parties failed to provide comments within tihesgribed time frame.

The Tribunal sent another letter to the visa ajgpligpursuant to section 424A as follows:
In his submission, your adviser stated at pagesi8lbws:

In the present matter, the applicant speaks onjgr@ti, completed only
couple of years of formal education without anycsipeskills. The only work
he did was driving trucks, and once again, itgaession which would put
him at risk of being exposed to those who mighhitg him as a homosexual.

This is relevant because it may be inconsisterit wour evidence to the Department
of Immigration at interview and your evidence & RRT hearing which was that you
were a sex worker. This submission also appedre to the same terms as a
submission that has been put in another matterdédfe Tribunal that involves the
same adviser. This may lead the Tribunal to corecthdt you have not been driving



trucks and that this submission applies to anatase. This may lead the Tribunal to
conclude the submission is not relevant to youecas

The applicants failed to provide comments withia pinescribed time frame.

The applicant’s adviser sent a letter stating tigaaigreed that his submission concerning the
person related to another case and was not relevéms application.

He also stated he had contacted Dr S an acaderaitniversity who had commented that it
would be extremely difficult for someone from Indcaget involved with same sex
intercourse without being gay because of the exjdtomophobia in the culture and that he
would provide a written opinion from Dr S very stiprHe stated he would also provide a
psychiatric assessment on the applicant’s sexuia\ieur. The adviser also stated that the
applicant grew up in an ‘extreme homophobic socety if any of the photographs were
staged, his homophobic would have rebelled'.

FINDINGS AND REASONS

Given that the Tribunal has provided what it coessdo be a reasonable opportunity for the
applicant and applicant wife to put their case ianthe absence of any reason as to why
comments or information have not been providederathe Tribunal has proceeded to
decision without taking further steps to obtain ceamts or further information from the
applicants.

In the absence of evidence to the contrary, theuhal accepts that the applicant and the
applicant wife are Indian nationals. It is claimedhe applicant’s Protection Visa application
that he fears harm in India because of his homadigxuThe applicant wife has claimed she
was forced to marry the applicant and this has nhatd¢he subject of bullying, sexual
assaults and harassments.

At hearing, the parties did not present as creditibe Tribunal is satisfied the applicant and
applicant wife are not witnesses of truth and ®ektent that the Tribunal has not expressly
done so, it rejects their material claims.

Where the patrties lived in India

The Tribunal finds at hearing, the applicant anpliapnt wife gave inconsistent information
in relation to where they were living, particulanyrelation to where they were living at the
time of their child’s birth. In addition, the Tribal finds the applicant’s evidence at hearing
in relation to where the applicant wife was liviafger the birth of their child is inconsistent
with his statement at Departmental interview. Ta&ds the Tribunal to find they are not
credible and they have not lived together for teeqals claimed.

When the applicant wife was harassed

The Tribunal finds the applicant wife’s answers@aring as to when she was first sexually
harassed and the applicant wife’s answers to thpaib®ent as to when she was first sexually
harassed are inconsistent. This leads the Tridor@nclude she has not consistently stated
when the alleged harassment first occurred. Thidde¢he Tribunal to conclude she cannot
recall something the Tribunal would expect hereable to recall if the alleged harassment
occurred. This leads the Tribunal to conclude sheot telling the truth. This, combined with
the finding that the applicant and applicant wieé given inconsistent evidence in relation
to where the applicant wife was living after thetbiof their child, leads the Tribunal to



conclude the alleged harassment did not occur. |€ads the Tribunal to find the applicant
wife has not been harassed because of her relaijpowith the applicant as claimed.

When the applicant’s parents first knew about the aplicant’s sexuality

The Tribunal finds the applicant’s answer at heaa to when his parents found out about
his sexuality is inconsistent to the answer he ghgddepartment. This leads the Tribunal to
conclude he is not telling the truth.

When the applicant wife first knew about the appli@ant’s sexuality
The Tribunal finds the applicant’s and the appltcaifie’s answers at hearing as to when the
applicant wife knew about the applicant’'s sexuality inconsistent.

This and the other stated inconsistencies lead$ribanal to conclude the applicant and
applicant wife are not truthful witnesses.

The applicant’s homosexuality

The Tribunal finds that the applicant’s inabilityname any men’s magazines means he has
not read any such magazines and he has deliberaiglgd the Tribunal when he initially
stated he had read them. It also leads the Triltariend he is not credible.

The Tribunal finds that the applicant’'s marriags, dhild, that he and the applicant wife

came to Sydney together as husband and wife,ltgthtave applied for the protection visa

as husband and wife and have continued to liveydn8y together as husband and wife is not
behaviour that is consistent with the applicanfsged homosexuality. The applicant has
submitted there is a difference between Indiarucelland outside culture and he stayed with
the applicant wife so as to not hurt his familyéelings. The Tribunal has considered this
submission however it does not accept it. Thhesause the Tribunal has also considered its
findings that the applicant has not been consistéhthis previous evidence in relation to
when his parents found out about his homosexudléyand the applicant wife have not been
consistent about when the applicant wife first kraawd the applicant wife has not been
consistent about when she was first harassed bechiss sexuality. This, combined with

the applicant’s vague explanation at hearing alaatt homosexuality meant to him and his
vague evidence at hearing in relation to his alldgemosexual activities in India and how he
got clients, leads the Tribunal to conclude thdiappt has not undertaken homosexual
activities in India. This also leads the Triburatbnclude he has not worked as a sex worker
in India.

Photos on file

The Tribunal finds the applicant’s photographs hiéaeesame room and partner and the same
adviser as other cases before the Tribunal. THaumal also finds Mr Z is a professional sex
worker who is paid for sex. The Tribunal finds thest plausible explanation as to why other
separate cases before the Tribunal have phott® glame room and partner is because in all
cases, the same adviser has arranged for the apislio go to the same sex worker. This
means the Tribunal rejects the applicant’s statémienearing that his adviser did not
introduce him to Mr Z. It also rejects the applicarvidence that the adviser’s only part was
to receive the photos. The Tribunal also finds fia&n Mr Z is a professional, it is not
plausible he would perform sex for no payment asvatd. This leads the Tribunal to reject
the applicant’s evidence that Mr Z had sex with hioh because the applicant paid him, but
because Mr Z wanted to have sex with him and h&odwstop him because Mr Z gave him
clients. This leads the Tribunal to find the phdtase been orchestrated.



The adviser has submitted that the applicant gqeww @an extreme homophobic society and
if any of the photographs were staged, his ‘hombphwould have rebelled’. The Tribunal
assumes the adviser means his homophobia wouldrebgked. The Tribunal finds that this
is the adviser's mere unsupported opinion. TheuFrdb has considered the photos on the
Tribunal file however gives them no weight in redatto the applicant’s claims to be
homosexual and on the basis of all of the othertimeed evidence, the Tribunal concludes
the applicant is not homosexual. The applicant’plegment

In his submission, the applicant’s adviser stabedapplicant had only worked driving trucks,
and it was a profession which would put him at n§bkeing exposed to those who might
identify him as a homosexual. The Tribunal finds ik inconsistent with the applicant’s
evidence to the Department of Immigration at in@mwand his evidence at the RRT hearing
which was that he was a sex worker. The Tribursad &hds that this appears to be in the
same terms as a submission the same adviser anbther matter before the Tribunal. This
and the applicant’s adviser's comments in his idé&ads the Tribunal to conclude that the
applicant has not been employed in his stated gsaie and that the submission applies to
another case and is not relevant to this case.

Activities in Australia

The Tribunal finds there is evidence before it thatapplicant only advertised only once.
The Tribunal finds if the applicant relied on searwas claimed, then he would have been
able to tell the Tribunal when he placed the adsemient. The Tribunal finds the applicant’s
inability at hearing to recall when he advertisetot consistent with someone who was
relying upon those advertisements for work. Thalkethe Tribunal to conclude the applicant
has not worked as a sex worker in Australia. Tlee &eads the Tribunal to conclude that this
evidence has been orchestrated for the purpodgs éfugee claim. This and the finding
that the applicant is not a homosexual leads timifal to find it is not satisfied the

applicant has placed the advertisement otherwese fibr the purpose of strengthening the
applicant’s claim to be a refugee. Pursuant tase&1R(3), the Tribunal disregards the
conduct.

The Tribunal has found that the photos have beemestrated. The Tribunal also finds that
they have been orchestrated for the purposesotkaim. The finding that the photos have
been orchestrated for the purposes of this claidntlaa finding that the applicant is not
homosexual leads the Tribunal to find it is nots$ed he has engaged in the conduct
otherwise than for the purpose of strengtheninglaisn to be a refugee. Pursuant to section
91R(3), the Tribunal disregards the conduct.

In conclusion, the Tribunal has found the appligamot homosexual. The Tribunal is also
not satisfied that harm, let alone harm amountingersecution, has befallen him in the past.
Given the Tribunal has found the applicant is revhbsexual, the Tribunal is also not
satisfied that there is a real chance that harnmuatimay to persecution will befall him for a
Convention reason either now or in the reasonablgskeable future if he returns to India
and therefore, the applicant does not have a wetided fear of persecution for a
Convention reason.

Applicant wife



The applicant wife has included a statement ofitdain the protection visa application, and
accordingly, the applicant wife also gave evidence.

The Tribunal notes that the applicant wife’s claiargely rely upon the applicant’s
homosexuality. The Tribunal has found that the ippt is not homosexual. The Tribunal
has also found that at hearing, the applicant aifé applicant gave inconsistent information
in relation to where they were living, particulanyrelation to where they were living at the
time of the birth of their child. The Tribunal halso found the evidence the applicant gave at
hearing in relation to where the applicant wife Waisig after the birth of their child is
inconsistent with his statement at Departmentaninéw. The Tribunal has found the parties
have not lived together for the periods claimede Thbunal has found the applicant wife’s
answers at hearing and to the Department as to shemwas first sexually harassed are
inconsistent and that she has not consistentlgagtahen the alleged harassment first
occurred. The Tribunal has found she cannot recatiething the Tribunal would expect her
to be able to recall if the alleged harassmentmwedu This, combined with the finding that
the parties have provided inconsistent evidencelation to where they lived and
particularly where they were living at the timetloéir child’s birth has lead the Tribunal to
conclude the applicant wife’s alleged harassmecdlige of her relationship with the
applicant did not occur.

IN CONCLUSION, THE TRIBUNAL IS NOT SATISFIED THAT H ARM, LET
ALONE HARM AMOUNTING TO PERSECUTION, HAS BEFALLEN T HE
APPLICANT WIFE IN THE PAST. GIVEN THE TRIBUNAL HAS FOUND THE
APPLICANT IS NOT HOMOSEXUAL, THE TRIBUNAL IS ALSO N OT SATISFIED
THAT THERE IS A REAL CHANCE THAT HARM FOR A CONVENT ION
REASON BASED ON HER RELATIONSHIP WITH THE APPLICANT WILL
BEFALL HER IN THE REASONABLY FORESEEABLE FUTURE. TH EREFORE
THE TRIBUNAL IS NOT SATISFIED SHE HAS A WELL FOUNDE D FEAR OF
PERSECUTION FOR A CONVENTION REASON. CONCLUSIONS

Having considered the evidence as a whole, theumabis not satisfied that the applicant or
applicant wife is a person to whom Australia haggxtion obligations under the Refugees
Convention as amended by the Refugees Protocotefdne the applicant and applicant wife
do not satisfy the criterion set out in s.36(2)dqurotection visa.

DECISION
The Tribunal affirms the decision not to grant #pplicants a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 40theMigration Act 1958.

Sealing Officer’s I.D. prrt44




