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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. Thisis a review of a decision made by a deleghteeoMinister for Immigration and
Citizenship on [date deleted under s.431(2) oMingration Act 1958as this information
may identify the applicant] March 2012 refusingagplication by the applicant for a
Protection (Class XA) visa. The applicant, whaismmigration detention, was notified of
the decision under cover of a letter dated [in] 8ha2012 and the application for review was
lodged with the Tribunal on [a further date in] Mlr2012. | am satisfied that the Tribunal
has jurisdiction to review the decision.

2. The applicant is a citizen of Sri Lanka. She audivn Australia in December 2011 and she
applied for a Protection (Class XA) visa [in] Jaryu2012.

RELEVANT LAW

3. In accordance with section 65 of thiggration Act 1958the Act), the Minister may only
grant a visa if the Minister is satisfied that timgeria prescribed for that visa by the Act and
the Migration Regulations 1994 (the Regulations)ehaeen satisfied. The criteria for the
grant of a Protection (Class XA) visa are set owgdaction 36 of the Act and Part 866 of
Schedule 2 to the Regulations. Subsection 36(&)eAct provides that:

‘(2) A criterion for a protection visa is that tepplicant for the visa is:

(@) a non-citizen in Australia to whom the Ministesatisfied Australia
has protection obligations under the Refugees Quioreas
amended by the Refugees Protocol; or

(@a) anon citizen in Australia (other than a nitizen mentioned in
paragraph (a)) to whom the Minister is satisfieg#alia has
protection obligations because the Minister hastsuttial grounds
for believing that, as a necessary and foreseeablgequence of the
non citizen being removed from Australia to a reicgj country,
there is a real risk that the non citizen will guf§ignificant harm; or

(b) a non-citizen in Australia who is a memberhe same family unit as
a non-citizen who:

® is mentioned in paragraph (a); and
(i) holds a protection visa; or

(© a non citizen in Australia who is a memberhaf same family unit as
a non citizen who:

)] is mentioned in paragraph (aa); and
(i) holds a protection visa.’
Refugee criterion

4.  Subsection 5(1) of the Act defines the ‘Refugeesveation’ for the purposes of the Act as
‘the Convention relating to the Status of Refugdmse at Geneva on 28 July 1951’ and the



‘Refugees Protocol’ as ‘the Protocol relating te 8tatus of Refugees done at New York on
31 January 1967’ Australia is a party to the Coiee and the Protocol and therefore
generally speaking has protection obligations tsqes defined as refugees for the purposes
of those international instruments.

Article 1A(2) of the Convention as amended by thatétol relevantly defines a ‘refugee’ as
a person who:

‘owing to well-founded fear of being persecutedreasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.’

The time at which this definition must be satisfiedhe date of the decision on the
application:Minister for Immigration and Ethnic Affairs v Singt097) 72 FCR 288.

The definition contains four key elements. Fitlsg applicant must be outside his or her
country of nationality. Secondly, the applicantatnigar ‘persecution’. Subsection 91R(1) of
the Act states that, in order to come within thérgkgon in Article 1A(2), the persecution
which a person fears must involve ‘serious harnthperson and ‘systematic and
discriminatory conduct’. Subsection 91R(2) staked ‘serious harm’ includes a reference to
any of the following:

(a) a threat to the person'’s life or liberty;

(b) significant physical harassment of the person;

(c) significant physical ill-treatment of the person;

(d) significant economic hardship that threatens thhe@es capacity to subsist;

(e) denial of access to basic services, where the lingatens the person’s capacity to
subsist;

() denial of capacity to earn a livelihood of any kimdhere the denial threatens the
person’s capacity to subsist.

In requiring that ‘persecution’ must involve ‘systatic and discriminatory conduct’
subsection 91R(1) reflects observations made bytistralian courts to the effect that the
notion of persecution involves selective harassméatperson as an individual or as a
member of a group subjected to such harassrran Yee Kin v Minister for Immigration
and Ethnic Affairg1989) 169 CLR 379 per Mason CJ at 388, McHugh428). Justice
McHugh went on to observe @han at 430, that it was not a necessary elementeof th
concept of ‘persecution’ that an individual be W&im of a series of acts:

‘A single act of oppression may suffice. As lorggtiae person is threatened with
harm and that harm can be seen as part of a colisgstematic conduct directed for
a Convention reason against that person as andodivor as a member of a class, he
or she is “being persecuted” for the purposes ®Qhnvention.’

‘Systematic conduct’ is used in this context nathie sense of methodical or organised
conduct but rather in the sense of conduct thabigandom but deliberate, premeditated or
intentional, such that it can be described as seéeharassment which discriminates against
the person concerned for a Convention reasonvigaster for Immigration and

Multicultural Affairs v Haji Ibrahim(2000) 204 CLR 1 at [89] - [100] per McHugh J
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(dissenting on other grounds). The Australian tobave also observed that, in order to
constitute ‘persecution’ for the purposes of themtion, the threat of harm to a person:

‘need not be the product of any policy of the goweent of the person’s country of
nationality. It may be enough, depending on theucnstances, that the government
has failed or is unable to protect the person gstjan from persecution’ (per
McHugh J inChanat 430; see als@pplicant A v Minister for Immigration and
Ethnic Affairs(1997) 190 CLR 225 per Brennan CJ at 233, McHugh258)

Thirdly, the applicant must fear persecution ‘feasons of race, religion, nationality,
membership of a particular social group or politmginion’ Subsection 91R(1) of the Act
provides that Article 1A(2) does not apply in redatto persecution for one or more of the
reasons mentioned in that Article unless ‘thateeas the essential and significant reason, or
those reasons are the essential and significaswmeafor the persecution’ It should be
remembered, however, that, as the Australian chante observed, persons may be
persecuted for attributes they are perceived te loawpinions or beliefs they are perceived
to hold, irrespective of whether they actually msssthose attributes or hold those opinions
or beliefs: se€hanper Mason CJ at 390, Gaudron J at 416, McHugh3&Minister for
Immigration and Ethnic Affairs v Gu@d997) 191 CLR 559 at 570-571 per Brennan CJ,
Dawson, Toohey, Gaudron, McHugh and Gummow JJ.

Fourthly, the applicant must have a ‘well-foundésgiir of persecution for one of the
Convention reasons. Dawson J sai€hanat 396 that this element contains both a
subjective and an objective requirement:

‘There must be a state of mind - fear of being @auted - and a basis - well-founded
- for that fear. Whilst there must be fear of lggpersecuted, it must not all be in the
mind; there must be a sufficient foundation fort tiezr.’

A fear will be ‘well-founded’ if there is a ‘reahance’ that the person will be persecuted for
one of the Convention reasons if he or she retwrigs or her country of nationalitZhan

per Mason CJ at 389, Dawson J at 398, Toohey J7atMcHugh J at 429. A fear will be
‘well-founded’ in this sense even though the pasgilof the persecution occurring is well
below 50 per cent but:

‘no fear can be well-founded for the purpose of@mmvention unless the evidence

indicates a real ground for believing that the mjayit for refugee status is at risk of

persecution. A fear of persecution is not wellfded if it is merely assumed or if it
is mere speculation.’ (s€&uo, referred to above, at 572 per Brennan CJ, Dawson,
Toohey, Gaudron, McHugh and Gummow JJ)

Complementary protection criterion

An applicant for a protection visa who does not intlee refugee criterion in paragraph
36(2)(a) of the Act may nevertheless meet the cemphtary protection criterion in
paragraph 36(2)(aa) of the Act, set out abovegrificant harm’ for the purposes of that
definition is exhaustively defined in subsectior{Z¥%) of the Act: see subsection 5(1) of the
Act. A person will suffer ‘significant harm’ if gy will be arbitrarily deprived of their life, if
the death penalty will be carried out on them dhéy will be subjected to ‘torture’ or to
‘cruel or inhuman treatment or punishment’ or teddading treatment or punishment’. The
expressions ‘torture’, ‘cruel or inhuman treatmenpunishment’ and ‘degrading treatment
or punishment’ are further defined in subsectidh) 5f the Act.
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CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fileR2012/1259 relating to the applicant. The
applicant appeared before the Tribunal [in] ApfllL2 to give evidence and present
arguments. The Tribunal was assisted by an irgegpm the Tamil and English languages.
The applicant was represented by [name and fir@tele! s.431(2)], a solicitor and registered
migration agent. [The representative] attendechtaeing.

The applicant’s original application

The applicant is aged in her mid-forties. In hegioal application and in an accompanying
statement she said that she was a Tamil and a Hita said that she had been born in
[Town 1] in [District 2] in Sri Lanka where her fadr had been a school teacher. She said
that in 1986 she had married her husband who sadba&len a school teacher. She said that
they had two sons and one daughter. She saidileabf her sons, [Mr A], was an Australian
permanent resident and that her husband was misisiog his boat had sunk on the way to
Christmas Island.

The applicant said that her problems had start@®@6. She said that members of the
Liberation Tigers of Tamil Eelam (LTTE) had ofteonee to their home to ask for money and
that the LTTE had threatened that, if they didgige the LTTE money, the LTTE would
kidnap them and take them to a place where thelgldmrm them and deprive them of food.
She said that from 2007 the Sri Lankan Army hadeactaser to their house, making it
dangerous for them. She said that as they hagdtaombing she and her family had had to
move.

The applicant said that she and her family had can@ddusuddan in 2008 but she also said
that they had moved many times in 2008 and 20@&¢ad danger. She said that in one
place her husband had been hurt by a bomb in dpiarid taken to hospital by the LTTE and
in another place that her daughter and her husbaddeen shot in the hand by the LTTE.
She said that she and her son [Mr A] had been gty the LTTE but they had both
escaped and the whole family had been reunitededaitive’s house.

The applicant said that in 2009 they had all suteeed to the Sri Lankan Army and she had
been taken to a [camp] where she had been from @®02@11 and where she said her family
had been reunited. She said that the army haddsdamg them if they were supporters of
the LTTE. She said that they had taken [Mr A] away had hit him and after this he had
escaped. She said that they had tortured her hdsisking him where [Mr A] had gone so
he had had to leave to save his life as well. ssine that she had not heard from him since.

The applicant said that after this they had stadedrture her because her husband and her
son had escaped. She said that she had been mdingeighbour’'s house and they had
come and had taken her and had beaten her withemogittks. She said that when she had
regained consciousness she had been in hosphals&td that this had been in about April
2011. She said that she had stayed in the hogpitabout a month. She said that one of her
brothers had helped her to escape from the hogithEhe had moved between different
relatives’ houses to hide from the army.

The applicant said that she had given an agent sooney to help her to come to Australia.
She said that [Mr A] had sent some money to hetpahd she had also sold her property and
had given this money to the agent as well. Shetbai a friend of her husband had made the
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arrangements for her to leave the country. Shethat she had left Sri Lanka travelling on a
passport in her own name [in] December 2011. Shkteat in Singapore a smuggler had
given her a different passport to use for thetwipustralia. She said that since she had
arrived in Australia her daughter had been caugtitcauestioned by the army and was now in
hiding. She said that her younger son was living hostel and that her brothers had told her
that the army was looking for her.

The applicant said that she feared that if shemetuto Sri Lanka she would be detained,
tortured, imprisoned and killed by the Sri Lankamm. She said that she had escaped from
the army and they believed that she was a suppafrtee LTTE. She said that there was
nowhere safe for her in Sri Lanka and that the anoyld be able to find her easily. She
said that the army had been looking for her inatea where she used to live.

The applicant’s evidence at the Departmental interiew

The applicant was interviewed by the primary decianaker in relation to her application

[in] February 2012. The applicant said that she Iheed all her life in [Town 1] in [District

2] until 2006 and that from 2007 she and her farndd lived in various places because of the
problems. She said that finally she had endech@pdamp in Vavuniya, then she had been in
hospital and after that she had been in hidind ah& had come to Australia. She said that
almost from the time she had been born [Distridi&] been under the control of the LTTE.
She confirmed that her father had been a teacliethan she had completed her education in
[Town 1]. She confirmed that she had [taught] aiey.

The applicant said that she did not know the man®009 when she and her family had
surrendered to the Sri Lankan Army. The primargigslen-maker put to the applicant that
her son had said that he had boarded a boat fdrahasn October 2009 The applicant
confirmed that it had been after this that her bnsbhad escaped as well and she repeated
the account she had given in her statement obttheré to which she had been subjected.
Asked about the injuries for which she had beesi@&akin hospital she said that finally they
had raped her four times and she had fallen unemmsc The applicant’s representative said
that this was a claim which the applicant had bedrctant to bring up in the past.

The applicant said that she thought that she niighw¢ been in [hospital] in May 2011.
Asked what sort of medical treatment she had beemghe said that she was not aware of
what treatment she had been given but she hadihjeeted with glucose.

The applicant said that she did not have any kaatin Colombo but she had been in hiding
in Colombo with some friends just before comingehefhe primary decision-maker noted
that the applicant’s passport had been issued{ity) 2009 and that it had been examined and
had been found to be a genuine document. Thecapplsaid that all her documents had
been with her brother and he had been the one ati@tganised the passport. She said that
this had been a renewal of a previous passposghmihad not travelled on her previous
passport.

The primary decision-maker put to the applicant tha fact that she had been able to leave
Sri Lanka travelling on a passport in her own namaécated that she had been of no interest
to the authorities. The applicant said that steelett Sri Lanka by bribing high-up officials.
She said that she had been accompanied by somémmesive had left. She said that by
paying bribes she had been able to pass throudhirfiat. The primary decision-maker
referred to the fact that pages from the pass@mttdeen torn out. The applicant said that the
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person who had accompanied her to Singapore hatetddrer the passport when she had left
Singapore and she had not been aware of whethea#isport had been intact or torn.

The primary decision-maker put to the applicant tha passport had been forensically
examined and there was evidence that she hadridfaska in August 2009, returning at a
later date. The applicant repeated that she hattavelled outside Sri Lanka before her
current trip to Australia. She repeated that th&sport had been given to her by this person
in Singapore. She then confirmed that she hadkettanka using this passport and she said
that in Singapore the person who had accompaniekateasked her for this passport and
had then given it back to her.

After a break to consult her representative thdiegqut repeated that she had been tortured
and humiliated and that she had been in hidingiih&ka. She said that she would face the
same problems if she went back. She said thatwieeg searching for her and they came and
guestioned her brother all the time. She repehtEidshe had never travelled outside Sri
Lanka before and she said that the person whodiaah ther to Singapore might have
misused the passport. She said that he might e the person who had torn the pages
out of the passport. She said that now she cartiertio of it this person had been in and out
with her brother so he might have misused the paiss@he said that she had had no
suspicions so she had not examined the passploetseid that he appeared to have betrayed
her. The applicant’s representative submittedttiaBpplicant should be given the benefit of
the doubt.

Further submission to the Department

In a submission dated [in] February 2012 the applis representatives referred to the
applicant’s evidence that she had not been awaténdr passport had missing pages. They
said that the applicant had ‘presented evidendehérgpassport was obtained while she was
in the camp and suggested that her passport ma&yldeen used by the smuggler to take
other persons through the airport while she wélsrsthe camp’ They quoted from a paper
prepared by the Immigration and Refugee Board ofa@a,Sri Lanka: Alien Smuggling

(1 May 1996), which, however, deals with the smugpbf Sri Lankans to Canada using, for
example, the passport of a Canadian national dfe&8rkan origin or a Sri Lankan passport
with a Canadian Landed Immigration Form (proof efrpanent residence at the time).

The applicant’s representatives also referredftrmmation in the same paper on false
documents, quoting a comment that perhaps the coostnon method was to use genuine
passports and to match up a client with someone&passport photograph looked similar.
They submitted on the basis of this informatiort thavas certainly possible that the
applicant’s passport had been used to smugglesotherof the country.

With regard to the applicant’s ability to leave Bainka travelling on a passport in her own
name the applicant’s representatives referreditbeace that Immigration Officers had no
power to prevent people from leaving Sri Lanka ssla court decided to impound a person’s
passport or an arrest warrant was issued and tkerpe details were placed on an alert or
wanted list or the State Intelligence Service plaite name of an individual suspected of
terrorist activity on the Department of Immigrati@Emigration database. They also
referred to information in relation to the prevalerof corruption in relation to the issuing of
ID cards and passports in any identity. They sttiechithat it was plausible that the applicant
had been able to leave Sri Lanka although shedraddverse profile’.
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Further material submitted to the Tribunal

[In] April 2012 the applicant’s representative sutted to the Tribunal a copy of a ‘Relief
Assistance Card’ issued to the applicant and heilygtogether with a translation)
indicating that they were in a [camp] and that thweye issued with rations and other items
on various dates between [April] 2009 and [Mardb] 2.

The applicant’s representative also produced twterkedated [in] February 2012 and

[in] March 2012 from a forensic psychologist, [M§ Bho said that she had seen the
applicant for four sessions prior to [February] agein [on two occasions in] March 2012
after the applicant had received the decision urel@ew. [Ms B] referred to the applicant’s
claims. She said that the boat on which the agplis husband and son had been travelling
to Australia had capsized and that only the apptisason had survived but she said that the
applicant was in denial about her husband’s defls. B] stated that in her opinion the
applicant was suffering from chronic post-traumatress disorder with major depression.
The second letter is mainly concerned with saféapmng because the applicant had been
expressing suicidal thoughts.

The applicant’s evidence at the hearing before me

At the hearing before me the applicant said thatnkerpreter who had assisted her in
preparing her original application had been fromiidrand that there were some mistakes in
her application. She said that she had amendeulihad submitted it. | noted that | did not
have any amendments to the application.

The applicant confirmed that she had been borfanvh 1] in [District 2] in Sri Lanka and
that her father had been a school teacher. SHeroed that she had got married in 1986
and that she and her husband had continued limifigawn 1]. | asked her what problems
they had had while they had been living in [Town The applicant said that in 2007 they
had had to leave that place as a result of armilirgine | asked her if she had had any
problems in [Town 1] before that. The applicantgbhat in 2006 the LTTE people had
tortured them a lot.

| asked the applicant if they had had any problestis the LTTE before 2006. The applicant
said that before 2006 they had also had probleristive LTTE. She said that the LTTE had
had some rules and they had had to follow thessrubhe said that the LTTE people would
come to their house and would ask for money. &hkethat if you did not give them money
they would put you in a prison where you would betgiven any food and you would be
given a lot of torture. She said that after somme tyou would be released but then the same
thing would happen again. She said that this laggbéned to her and her husband and they
had also tried to recruit her children. She shad to avoid this they had hidden their
children in a hole in the ground or in the trees.

| asked the applicant if her area had been affdayatie tsunami (in December 2004). The
applicant said that at the time of the tsunamitelgebeen [in] [District 2], six kilometres

from [Town 1]. She said that they had all runtfogir lives to escape from the tsunami. She
said that she had not mentioned this before bechesbad not been asked. She confirmed
that she and her family had continued living in\Wwiol] until November or December 2007
when she said that they had moved to Oddusuddaubeof the army shelling. She said
that her mother and her mother-in-law had come thigm.
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The applicant confirmed that she and her family dial¢ surrendered to the army in 2009
and that she and her husband and their three ehiltad all been reunited in one [camp].
She confirmed that she claimed that she had besa trom 2009 until 2011, that her son
[Mr A] had escaped and that after this her husbaaulleft as well. She confirmed that she
claimed that she had then been tortured becaus®hend her husband had escaped and
that she had ended up in the [hospital].

The applicant confirmed that she had been in theghal] for about one month and that one
of her brothers had helped her to escape fromdbpital. She said that she had gone to the
house of a relative in Ukkulankulam, near Vavunighe said that she had been kept in
different relatives’ houses for two days after whier brother had taken her to Colombo.
She said that she had only been in Colombo fordays. She said that she did not know any
people in Colombo so they had taken her back taiwiga where she had once again stayed
in different relatives’ houses. She said thatlse stayed there for a long time and after that
she had come here.

| referred to the fact that the applicant’s daughted her younger son had been in the camp
with her. The applicant said that when she haad aeenitted to the hospital people from the
camp had also taken her children to the hospgak said that, at the same time as her
brother had helped her to escape from the hosp#alchildren had also escaped but she had
not known this at the time. She said that sheghothat her brother had also helped her
children to escape but she said that she did row krow this had happened.

| referred to the fact that the applicant had $&ftLanka travelling on a passport in her own
name and | asked her how she had obtained thip@ass he applicant said that she had
already had a passport and she had renewed it stteehad left Sri Lanka. | put to the
applicant that the passport which she had usedéen issued [in] July 2009. The applicant
said that she did not know about the dates andhtrdbrother had done this. She said that
she knew that it had been renewed in 2009.

| asked the applicant how she had made the arragrgsito leave Sri Lanka. The applicant
said that she had given a lot of money to a pensomed [Mr C] who had helped her to
escape from Sri Lanka to Australia. She saidltleatrother had given her this money.

| referred to the fact that in her statement th@iaant had said that she had sold some
property. The applicant confirmed that she clainied she had sold her property in order to
come to Australia and that her son had also giezrsbme money to come here. She said
that she had had agricultural land around six kdtves from [Town 1] which her brother had
sold and he had given her this money

| put to the applicant that my understanding was people had still not been allowed back
into the [Town 1] area. The applicant said thatre&tives were there and their land was
next to her land. She said that her relativesatsal sold their land which was next to her
land. She said that she had sold this land in 2@By/be in August. | put to the applicant
that [District 2] had been where the LTTE had misléast stand against the Sri Lankan
Army and that my understanding was that the whmda ancluding the [area] where she had
lived had still to be demined. | put to her tha 6ri Lankan Government was saying that it
was not safe for people to return to the area ([@odeleted: s.431(2)], accessed 17 April
2012). The applicant said that she had been anmgp@and she did not know about [Town 1].

| indicated to the applicant that | was going teegher some information which | considered
would be the reason, or a part of the reason,ffomang the decision under review.
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| indicated that | would explain the informationher so that she understood why it was
relevant to the review and that | would also exptaie consequences of the information
being relied upon in affirming the decision underiew. | indicated that | would ask her to
comment on or to respond to the information. Igated that if she wanted additional time to
comment on or to respond to the information shédctall me and | would then consider
whether to adjourn the review to give her additldimae.

| put to the applicant that, as we had discussedpassport had been issued [in] July 2009.
It had been examined after she had arrived in Alistand assessed as being a genuine
document. However pages had been torn out ofdbsport (see folio 68 of the
Department’s file CLF2012/1259). The applicantghiat she did not know. | put to her that
the stamps on the pages which had been torn oudeftachpressions on the remaining pages
(see the copy at folio 88 of the Department’s @leF2012/1259). | put to the applicant that
the information available to me indicated that espa using this passport had travelled to
India on two occasions, [in] August 2009, returnjimy October 2009, and [in] December
2010, returning [in] January 2011 (see folio 102haf Department’s file CLF2012/1259).
The applicant asked who this person had beent togher that all | knew was that they had
been using the passport issued to her [in] JulP20the applicant repeated that she did not
know.

| referred to the fact that the applicant and lepresentatives had suggested that someone
else could have used her passport without her letiyd. The applicant said that she had
only come to know about this at the Department&rinew and that she thought that some
people who knew her had been using this passpbstteudid not know how this had
happened. | noted that the applicant’s represeatahad referred to information regarding
the smuggling of Sri Lankans to Canada using, Xangple, the passport of a Canadian
national of Sri Lankan origin or a Sri Lankan passmwith a Canadian Landed Immigration
Form (proof of permanent residence at the timgjutlto the applicant, however, that there
would not have been any reason to have used tbeseo$ methods to travel to India. The
applicant said that she did not know anything allo@tpassport issue. She repeated that she
had only come to know about the pages torn oueophssport at the Departmental
interview.

| noted that the applicant’s representatives héened to the fact that the prevalence of
corruption in Sri Lanka meant that passports cteldssued in any identity. | put to the
applicant that this meant that there would havenlmeeneed for someone to have pretended
to be her and to have used her passport to travetita. The applicant said that she did not
know about the passport because it had been withrbther. She said that she thought that
the man named [Mr C] who had helped her had beieig ber passport for illegal purposes.
She said that she really did not know anything &bioei passport.

| referred to the fact that the applicant’s repnégtves had produced to the Tribunal a
‘Relief Assistance Card’ indicating that she andyminger son and daughter had been in a
[camp] at least during the first of the two tripslhdia. | noted, however, that, as | had
mentioned, her representatives had referred tbitgtelevel of corruption in Sri Lanka and
the fact that many official documents could be éskin an unlawful way. | put to the
applicant that | might give greater weight to theormation about the travel using her
passport than | did to the ‘Relief Assistance Card’

| put to the applicant that all of this informatiamas relevant to the review because the
information about the travel using her passport dagbt on her claims that she had been in
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the [camp] at that time. It suggested that sheldeah free to travel between Sri Lanka and
India during this time and that she was not of mtgrest to the Sri Lankan authorities. The
applicant said that she had escaped from that.place

| put to the applicant that if | found that it hbden she who had made these trips to India this
would mean that she had been out of Sri Lanka laaidshe had returned to Sri Lanka on two
occasions before coming here. | put to the applitat this cast doubt on her claims that
she had been escaping from Sri Lanka or that sthéelamed persecution in Sri Lanka. | put

to the applicant that it cast doubt on her clainz the army was looking for her in Sri Lanka
and that she feared that she would be detainenttoreéd or killed by the army if she returned
to Sri Lanka now.

| put to the applicant that if | relied on thisanmation | might not accept that there was a
real chance that she would be persecuted for otteedive Convention reasons if she
returned to Sri Lanka. | put to her that | migkeWise not accept that there were substantial
grounds for believing that, as a necessary angéa@ble consequence of her being removed
from Australia to Sri Lanka, there was a real tiskt she would suffer significant harm. | put
to her that if | relied on this information it migform part of the reason for my concluding
that she was not a person to whom Australia hatégtion obligations and that she was
therefore not entitled to be granted a protectisa.v

The applicant asked why | did not believe thatwhe entitled to a protection visa. | put to
the applicant again that if | thought that she tradelled on her passport to India this would
suggest, first, that she had not been in the [canhff]e time and, secondly, that she had been
free to travel in and out of Sri Lanka at the tinTéhe applicant said that she had not done this
and that she had been in the camp at that time.s&d that the army people had not allowed
her to go from that camp.

| noted that this was what | had been trying tol&xp | had to consider which of these two
pieces of information | believed. | had the infation that someone using her passport had
travelled to India on two occasions and had retitneSri Lanka on both of those occasions.
The applicant said that she had not gone anywheteslae asked again if | could tell her who
had been using her passport. | put to the apyliban if | thought that it had been someone
else then | would not have been putting the infaiometo her. The applicant repeated that
she had not gone anywhere, that she had been gathe and that the army people had been
torturing her. She repeated that she did not kaoything about the passport and that she
had only come to know about the passport issugedDepartmental interview.

| noted that, as | had mentioned earlier, the apptiwas entitled to seek additional time to
comment on, or to respond to, the information | ga@n her in the course of the hearing.

| gave the applicant’s representative until [a dajédVlay 2012 (subsequently extended until

[a further date in] May) in which make any furtlt®mments or a response in writing. |
asked the applicant if there was anything furtheictv she wished to say before | closed the
hearing. The applicant said that she did not w@gb back and she repeated that she did not
know about this passport issue.

Post-hearing submission

In a submission dated [in] May 2012 the applicargjgresentatives submitted that the
applicant had presented compelling evidence thahsk not been aware that her passport
had had pages missing or that it had been usedttthe country. They referred to the fact
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that she had said that the passport had been ebtainile she had been in the camp and that
her passport might have been used to smuggle pdogie while she had been in the camp.
They referred to the ‘Relief Assistance Card’ amelytsubmitted that this card was genuine
and legitimately issued. They said that they cquta/ide the original of the card to allow

the Tribunal to make any inquiries which it consetkappropriate.

The applicant’s representatives submitted thatesiver arrival in Australia the applicant had
been receiving physiotherapy to treat the injusies had sustained to her neck and back as a
result of having her head pulled in and out ofrktilled with water. They produced a
report from a psychologist dated [in] March 2012chithey submitted relevantly stated that
the applicant had reported ‘[s]lymptoms of anxietg atress resulting from a history of
torture and trauma and uncertainty of reunitingwiaér children’ They also produced
progress notes made by a general practitioner weibrd that [in] January 2012 the
applicant sought treatment for pain in her righistvic/o was beaten by army in srilanka?’
and that [in] February 2012 she sought treatmanpdanful wrists ‘c/o was beaten by army -
while in SRILANKA - LAST YR - april/may’, ‘WAS PULIED BY HAIR’, ‘PAIN - NECK’
and ‘ARMY MADE HER TO DRINK URINE ?’ They noted &t the general practitioner
had requested an X-ray of the applicant’s cenapaitie and a pathology test.

The applicant’s representatives also producedthdutetter from the forensic psychologist,
[Ms B], dated [in] May 2012, in which she referredthe applicant being uncomfortable
about being treated by a male physiotherapistvig]ithe previous rape and torture
experienced in Sri Lanka before arriving onto Aalséin shores’ and said that she ‘has shown
to have similar pain to that of those who seekwamybr are refugees who are from war town
[sic] countries where torture is widespread’. Hpplicant’s representatives noted that [Ms
B] had said that the applicant ‘also bangs her megdlarly due to pain’ and that she was
‘showing increasing signs of traumatic cognitivesfimction’.

The applicant’s representatives also produced @até&pom [Dr D], a psychiatrist, who said
that he had seen the applicant [in] April 2012 #rad his diagnosis was post-traumatic stress
disorder and major depressive disorder. The agqtfie representatives submitted that it
would be open to the Tribunal to accept on thesbafsthis material that the applicant had
been receiving treatment in Australia for injuribat were consistent with her claims of
having been mistreated and tortured in Sri Lartkat, $he had been diagnosed with having
symptoms of anxiety and stress resulting, in feoin a history of torture and trauma and
that she had shown the symptoms of, and possagse@s that were consistent with, a
person who had been a victim of torture and trauma.

The applicant’s representatives also produced giation of country information prepared
by Amnesty International Australia for the applitaifhey drew attention to the reference in
that document to the fact that the UN Secretaryegeadis Panel of Experts on Accountability
had reported that the screening process to idesiigpected LTTE members among civilians
surrendering to the Sri Lankan Army had resultedases of executions, disappearances,
rape and sexual violence, that civilians in neethedlical attention had been transferred to
hospitals in Vavuniya or a clinic in Pulmoddai wiaéiney had been subject to interrogation
by police investigators and that some patientsdisabpeared from hospitals.

The applicant’s representatives also drew attentanpassage in the Amnesty International
Australia document quoting from a Human Rights Wa#port published in March 2008
which said that some victims of abductions andppsarances, especially in Jaffna, had
clearly been targeted because of their allegetiadiin with or support for the LTTE and
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that the affiliation could include anything froncesving training in LTTE camps to running
a small shop which LTTE cadres might have entesetliatomers. The Amnesty
International Australia document also referred twiafing note issued by the International
Commission of Jurists in September 2010 which oleskthat most civilians in areas under
the control of the LTTE would have had some linkhwhe LTTE.

The applicant’s representatives also drew attenitianpassage in the Amnesty International
Australia document dealing with the targeting ahily members of actual or suspected
LTTE members. The document referred to the feattitha [report] Amnesty International
had referred to evidence given by several witnetssdse Lessons Learnt and Reconciliation
Commission in Sri Lanka that surrendering familynmbers who had been affiliated with the
LTTE had been loaded onto army buses in [Distfjich 2he final days of the war, after
which they had disappeared. The document alseduwopassage from the same report to
the effect that:

‘Sri Lankans, particularly in the north and eastha country, remain subject to
serious threats including enforced disappearan&xrajudicial killings, which
continue to be reported. People with former linkghe LTTE, including family
members of detained cadres face particular dangeido individuals who have been
released from detention and attempt to return Home.

The Amnesty International Australia document akfenred to comments made by the
Co-ordinator of the Law and Society Trust to theniBa Immigration Service’s fact-finding
mission to Sri Lanka in June and July 2010 to ffecethat the Sri Lankan Army was
looking for everyone who had somehow been affilatéth the LTTE, including family
members, and was giving them warnings, threatethieign and making sexual advances on
women whose husbands had been known LTTE leaders.

The applicant’s representatives also drew atteriidhe reference in the Amnesty
International Australia document to a report iratiein to Sri Lanka’s security detainees
published by Amnesty International in March 2012vimich it said that the Sri Lankan
authorities engaged in systematic torture or athtreatment of individuals suspected of
LTTE affiliations, that unlawful detention, tortuaad other ill-treatment were standard tools
for intelligence gathering and that they had alserbmeted out as punishment for individuals
who resisted the Sri Lankan Government’s offerehabilitation’.

The Amnesty International Australia document algotgd from an article published by the
Centre for Human Rights and Development notingueof drugs like sedatives and general
anaesthetics in torture in Sri Lanka. The Amnéstgrnational Australia document also
noted that the March 2011 UK Home Offioperational Guidance Not@ relation to Sri
Lanka said that ‘[tlhose perceived to be connetiatie LTTE, both men and women, and
held in rehabilitation camps, prisons or detentientres may be at heightened risk of
illtreatment and torture’.

The applicant’s representatives submitted thatitficemation supported the applicant’s
claims that acts of humiliation, torture, rape aedual violence had been widespread in army
camps following the war, that those in need of roa@ldiare had been taken to hospitals, that
the Sri Lankan authorities had been prepared @irdany Tamil who they believed might
have been affiliated with the LTTE, that most Sainkans living in areas previously

controlled by the LTTE would have had some forncaritact with the LTTE and could face
detention on these grounds and that the applichotige district of [District 2] had been the
last area controlled by the LTTE before the enthefwar.



66. The applicant’s representatives submitted thadtafTribunal accepted that the applicant was
a Tamil from [District 2] it could be satisfied thiawas likely that her family would have
been detained and placed in an army camp follotviagvar. They submitted that the
applicant’s evidence had been consistent and @ratlaims of mistreatment, humiliation,
abuse and torture were entirely consistent witmtgunformation and the medical reports
they had produced. With regard to the issue oaff@icant’s passport having been used to
travel in and out of Sri Lanka during the perioctlzimed detention they referred to the fact
that the applicant had emphatically denied usingpassport during this period and they
submitted that the possible explanation which steegrovided was plausible.

67. The applicant’s representatives referred to thegupesin the UNHCRIandbook on
Procedures and Criteria for Determining Refugee®&a which it is suggested that, if an
applicant’s account appears credible, he or shelghie given the benefit of the doubt unless
there are good reasons to the contrary. They dtdahthat the applicant’s account of her
experiences in Sri Lanka was credible and theyaiepkthat her evidence had been
consistent and was supported by the country infaomand medical reports. They
submitted that, if the applicant returned to Smka, there was a real chance that she would
continue to be questioned regarding the wherealwddter husband and son who the
authorities had imputed or would impute with anoagstion with the LTTE and that she
would continue to be subject to acts that would @mbhdo serious harm.

Background

68. The Australian Department of Foreign Affairs an@de (DFAT) has advised that:

‘The security situation in the north and east satfiy improved since the end of the
military conflict, although incidents of violencart occur. A high security forces
presence remains in the Northern and Eastern Resjmlthough is less visible than
during the fighting. The role of the security fosda the north and east, including
intelligence operatives, is understood to includerhonitoring of anti-government
sentiment and any form of civil resistance.

Mines and unexploded ordnance remain widespre#tkinorth, particularly the
Vanni region, although de-mining is continuing. éwfisolated areas which have not
yet been certified clear of mine or UXO hazardsaknin the east. The security
forces continue to undercover caches of weaponsuanition, explosives and other
remnants of war in both the Eastern and NortheowiRces.

Incidents of abduction continue to be reported flmth the north and east, although
have significantly reduced since the time of thétamy conflict. Reports of
interrogations of Tamil civilians in the north aedst are ongoing. Individuals with
suspected LTTE links are the most likely targetsafaduction and interrogation.’
(DFAT Country Information Report No. 10/58, 21 Sapber 2010, CX249694)

69. The Danish Immigration Service fact-finding missishich visited Sri Lanka in June and
July 2010 reported in relation to the living comatits in the return areas in the North of Sri
Lanka that the military presence continued to g hilt said that:

‘UNHCR informed the delegation that women — andeesglly single women in
female headed households — report to UNHCR thatfded vulnerable as they are
returning to an area with a military atmosphere HINR explained that in general,
the return areas are characterised by a fairly highber of female headed
households, because husbands are either deadsingris being detained in the
rehabilitation camps.



An official attached to a local human rights orgation mentioned that there have
been cases of sexual assault against women comrittdhe military, but most of

the victims do not dare to come forward. In thismection the official mentioned

that people in the newly cleared areas have bederuhe LTTE system for a long
time, and they do not have knowledge about thd Bgtem. The official had
information on some cases related to sexual abnads by the army against local
women, but only two of these cases have gone ta.cbue official further

mentioned that women will be the victims in thesethat they will have to move,
and some parents place their daughters in conbectmuse they are afraid they might
be harassed.

The Norwegian Embassy informed the delegationttieake is a huge military
presence in the areas where people have recenitped. The embassy mentioned
that the government’s perception seems to be lediP’s who have now returned
have been LTTE-sympathisers as they have been uidét control for a long
period.

An anonymous source found that Tamils in generdleapecially Tamils from the
Vanni are regarded as LTTE members. The anonynmuses further stated that the
NGO'’s which are operating in the North are underdbntrol of the Ministry of
Defence.

According to the Co-ordinator of Law and Societystr the army in general
considers the people in the Vanni to be former LTii&inbers and sympathizers, as
they have been under LTTE rule since the 1990'stla reason the population is
closely monitored and checked. The Co-ordinatofamed that the policy of the
LTTE was to take one cadre per family and in tls¢ y@ars even more from each
family, which mean [sic] that all people in the \idhave had some kind of
affiliation with the organisation. The Co-ordinateas of the opinion that very few
people joined the LTTE voluntarily and in the lgstrs especially it would have
been 99% of the recruited people who had beenddagin. The army, however,
would not make a distinction between voluntaryacéfully recruited people.
According to the Co-ordinator, no mass search &eentplace in the Vanni, but the
army is still questioning people.

The Co-ordinator of Law and Society Trust said thatarmy is looking for everyone
who was somehow affiliated with the LTTE, includifagmily members and giving
them warnings, threatening them, and making seat\dnces on women whose
husband has been known LTTE leaders.’ (Danish Imati@n ServiceHuman

Rights and Security Issues concerning Tamils in.&nka - Report from Danish
Immigration Service’s fact-finding mission to Colmon Sri Lanka, 19 June to 3 July
201Q Copenhagen, October 2010, pages 25-26)

70. The US State Department said in@suntry Reports on Human Rights Practices for 210
relation to Sri Lanka that:

‘The overall number of extrajudicial killings drogg significantly from the previous
year. Nevertheless, during the year unknown astaspected of association with
progovernment paramilitary groups committed kilBrand assaults of civilians.
These included the Tamil Makkal Viduthalai PulikBMVP), led by breakaway
LTTE eastern commanders Vinayagamurthi Muralithasdias "Karuna," and
Sivanesathurai Chandrakanthan, alias "Pillaiyanthé east, as well as the Eelam
People's Democratic Party (EPDP), led by Ministeésacial Services and Social



Welfare Douglas Devananda, in Jaffna. These arat pttogovernment
paramilitaries also were active in Mannar and VayanAll of these groups
endeavored to operate political organizations, sefttemore success than others,
and there were persistent reports of close, gréevel-ties between paramilitaries
and government security forces. Whereas these grsemwed more of a military
function during the war, often working in coordiiaet with security forces, the
paramilitaries now took on increasingly criminahcéicteristics as they sought to
solidify their territory and revenue sources in plostwar environment.

Disappearances continued to be a problem, buloatex rate than during the war.
While disappearances in previous years often apdeatated to the conflict, during
the year they most often appeared connected withteon and other criminal
activity, sometimes involving government actorsli&se statistics on the number of
disappearances were difficult to obtain, with ostneate of 77 persons missing
during the year. Most observers concurred thatrthgrity of disappearances
occurred in the north and east, while some toogepia Colombo. Government
reports on disappearances often claimed that nagsiscactually involved persons
who had left the country for foreign employment duad not informed family
members; however, civil society and human rightmoizations strongly disputed
this interpretation.

Reports of abductions for extortion and ransomdased during the year, particularly
in the north and east. Local residents blamed abductions in the Jaffna Peninsula
on armed members of the EPDP, led by governmgnaatl Member of Parliament
Douglas Devananda. In other areas of the nortteast] however, it was difficult to
identify the perpetrators. Whereas in the past loitizens often reported they were
reasonably certain which paramilitary groups weskeifsd abductions and killings,
during the year they more often stated that theygwasure of which group was
involved in a particular incident.

In the east and the north, military intelligence ather security personnel,
sometimes working with armed paramilitaries, caroet documented and
undocumented detentions of civilians suspectedldH connections. The detentions
reportedly were followed by interrogations thagiuently included torture. There
were reported cases of detainees being releaskawitirning not to reveal
information about their arrests under the threaeafrest or death if they divulged
information about their detention. There were g@ivious reports of secret
government facilities where suspected LTTE symjpatisiwere taken, tortured, and
often killed.” (US State Departmer@puntry Reports on Human Rights Practices for
2010in relation to Sri Lanka, Sections 1.a, ArbitranyUnlawful Deprivation of Life,
1.b, Disappearance, and 1.c, Torture and Otherd Gniiman or Degrading
Treatment or Punishment)

71. The US State Department said that, in an effopréwent any resurgence of the LTTE, the
Sri Lankan Government continued to search for atdid persons it suspected of being
LTTE sympathisers or operatives (US State Departn@ountry Reports on Human Rights
Practices for 2010n relation to Sri Lanka, Introduction).
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FINDINGS AND REASONS
The applicant’s ability to participate effectively in the hearing before the Tribunal

As referred to above, the applicant’s represergatsubmitted to the Tribunal a letter dated
[in] February 2012 from a forensic psychologistS[H], stating that in her opinion the
applicant was suffering from chronic post-traumatiess disorder with major depression
and a report from a psychiatrist, [Dr D], who stidt he had seen the applicant [in] April
2012 and that his diagnosis was post-traumatisstlesorder and major depressive disorder.
| accept the opinions of [Ms B] and [Dr D] that tieplicant is suffering from post-traumatic
stress disorder and major depressive disorder.

The letter from [Ms B] and the report from [Dr Djearelevant in assessing whether the
applicant had the capacity to participate in thiédmal hearing (se8ZNMJ v Minister for
Immigration and Citizenshif2009] FCA 1345 at [45] per Cowdroy J) althouglitmer of

them expressed any opinion about the applicanpaaty to participate effectively in a
hearing before the Tribunal. The applicant hadmoarent difficulty in recalling events and
she was able to address the issues | raised withHeving taken into account the letter from
[Ms B] and the report from [Dr D], | consider ththe applicant was able to participate
effectively in the hearing before the Tribunal.

The applicant’s claims

As referred to above, the applicant claims thanf@D09 to 2011 she was in a [camp] and
that while she was there she was tortured becarseusband and her son had escaped. As |
put to the applicant, the problem | have with #i&m is that the information available to me
indicates that her Sri Lankan passport, issuedJjih} 2009, was used to travel to India on
two occasions, [in] August 2009, returning [in] Ger 2009, and [in] December 2010,
returning [in] January 2011 (see folio 102 of thep@rtment’s file CLF2012/1259).

The applicant has maintained that someone elsemaustused her passport and her
representatives referred in their submission td@peartment dated [in] February 2012 to
information regarding the smuggling of Sri Lankém€anada using, for example, the
passport of a Canadian national of Sri Lankan oragia Sri Lankan passport with a
Canadian Landed Immigration Form (proof of permamesidence at the time). However, as
| put to the applicant, there would have been asaa for a person to have used these sorts
of methods to travel to India. The applicant’sresgentatives themselves referred to the fact
that the prevalence of corruption in Sri Lanka mehat passports could be issued in any
identity so there would have been no need for soméo have pretended to be the applicant
and to have used her passport to travel to India.

The applicant’s representatives produced to thieuhal a ‘Relief Assistance Card’

indicating that the applicant and her younger sahaaughter had been in a [camp] at least
during the first of these two trips to India. Hoxge, as | noted, the applicant’s
representatives themselves referred to the high tEvcorruption in Sri Lanka and the fact
that many official documents can be issued in dawfial way. In their submission dated

[in] May 2012 the applicant’s representatives sutedithat the ‘Relief Assistance Card’ was
genuine and legitimately issued and they saidttieat could provide the original of the card
to allow the Tribunal to make any inquiries whitleonsidered appropriate. However |
consider that the only way to determine beyond dadiether the ‘Relief Assistance Card’ is
genuine would be to contact the authorities inL8rika and given that the applicant claims to
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fear being persecuted by the Sri Lankan Governingminot consider that it would be
appropriate to make such inquiries. As | put ®dpplicant, | may give greater weight to the
information about the travel using her passpom thdo to the ‘Relief Assistance Card’.

In their submission dated [in] May 2012 the appiitsarepresentatives submitted that it
would be open to the Tribunal to accept on theshaisihe medical reports they had produced
that the applicant had been receiving treatmeAuistralia for injuries that were consistent
with her claims of having been mistreated and tedun Sri Lanka, that she had been
diagnosed with having symptoms of anxiety and stresulting, in part, from a history of
torture and trauma and that she had shown the syngpdf, and possessed injuries that were
consistent with, a person who had been a victinodéire and trauma. However | consider
that it is apparent that, with the exception of l#teer from [Ms B] dated [in] May 2012, the
reports they produced simply recorded the historgrgby the applicant. While [Ms B]
indicated in her letter that she accepted the egplis claims to have suffered rape and
torture in Sri Lanka, she was not in possessiagh@information before me which | consider
casts doubt on the claims made by the applicant.

As | have indicated above, | accept the opiniongvisf B] and [Dr D] that the applicant is
suffering from post-traumatic stress disorder agomdepressive disorder. | also accept that
some of the injuries which the applicant reportethe general practitioner are consistent
with her account of her experiences in Sri Lankawever | do not accept that the progress
notes, letters and reports which the applicanpsasentatives have produced from a general
practitioner, a psychologist, [Ms B] and [Dr D] dwre than establish that the applicant has
reported symptoms which could be consistent wighatcount she has given.

Contrary to the applicant’s representatives’ submaig | do not consider that the explanation
which the applicant has given for the use madesoplassport is plausible. | do not accept
that there would be any reason for someone elsawe been using the applicant’s passport
to travel to India. | conclude on the evidenceobeime that the applicant used her passport
issued [in] July 2009 to travel to India on two asions, [in] August 2009, returning

[in] October 2009, and [in] December 2010, retugnim] January 2011. | do not accept that
she was in a [camp] at the time she made these ttriponclude that she was free to travel
between Sri Lanka and India during this time. At to her, | consider that the fact that she
travelled to India on these two occasions, retyninSri Lanka on both occasions, suggests
that she was not of interest to the Sri Lankanaitibs.

| accept, nevertheless, that the applicant conoes ffown 1] in [District 2]. Her passport,
which | accept is a genuine document, gives hareptd birth as [District 2]. Having regard
to the applicant’s evidence at the hearing befoed accept that she was still living in [Town
1] at the time of the tsunami in December 2004ve@iher evidence that she has relatives
who live in or near Vavuniya it seems reasonabliefer that she and her family made their
way there at some time before 2009 when, as | faaued, she obtained her passport and
made these two trips to India.

While for the reasons given above | consider thatapplicant was not of specific interest to
the Sri Lankan authorities at the time she leftL@nka, it is nevertheless necessary for me to
consider what her circumstances would be shouldethen to Sri Lanka now or in the
reasonably foreseeable future. As | noted, my istdeding is that it will not be possible for
her to return to her home in [Town 1] (‘{Sourceeatet: s.431(2)], accessed 17 April 2012). |
consider, however, that she will return to the maft Sri Lanka where she has relatives. |
accept her evidence that she does not have redativ@olombo.
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As | have indicated above, | accept that the appticomes from [District 2] and | accept
that she will be able to be identified from herg@ast and her National Identity Card as
coming from that district. | accept that, as sutbedi by the applicant’s representatives, the
applicant is likely to be perceived as an LTTE mentdr sympathiser because she is a Tamil
who has lived in an area which was under the cbofrthe LTTE from the 1990’s until the
end of the war in 2009. | accept that, as indatdéethe evidence referred to in paragraphs
68 to 71 above, the Sri Lankan Army continues toyaefor and detain people with
perceived links to the LTTE and that detentionsiwilians suspected of LTTE connections
are followed by interrogations that frequently ura# torture. | also accept that the
applicant’s husband is missing, presumed deadthaigdas indicated by the evidence
referred to in paragraph 69 above, women whoseamalsbare missing or dead are
particularly vulnerable to being harassed, threadeand sexually assaulted in the current
context in the north of Sri Lanka.

| have considered whether it would be reasonablihe sense of practicable, for the
applicant to relocate to another part of Sri Lankeere, objectively, there would be no
appreciable risk of the occurrence of the fearedgmtion (seRandhawa v Minister for
Immigration Local Government and Ethnic Affafi®994) 52 FCR 437 per Black CJ at
440-441). However the applicant is a widowed wonvao has only ever worked [teaching]
privately in her home. While she has relativethmnorth | accept that she does not have
relatives in Colombo. Under the circumstances hobconsider that it would be reasonable,
in the sense of practicable, for the applicanttoaate to some other part of Sri Lanka such
as Colombo where she has no relatives and whesuiid be difficult for her to find
accommodation, to support herself or to survivdhenown without the support of relatives.

For the reasons given above | consider that tlseaer¢al chance that, if the applicant returns
to the north of Sri Lanka now or in the reasondbhgseeable future, she will be detained,
interrogated and tortured or sexually assaulteddasons of the combination of her race
(Tamil), the political opinion imputed to her (meenbhip of or sympathy for the LTTE) and
her membership of the particular social group ahifavomen whose husbands are missing
or dead. | consider that such treatment clearlguats to persecution involving ‘serious
harm’ as required by paragraph 91R(1)(b) of therktign Act in that it involves a threat to
her liberty or significant physical harassmentlletreatment. | consider that the essential
and significant reason for the persecution whi@happlicant fears is the combination of her
race (Tamil), the political opinion imputed to l{exembership of or sympathy for the LTTE)
and her membership of the particular social graupamil women whose husbands are
missing or dead, as required by paragraph 91R(&j(de Act. | further consider that the
persecution which the applicant fears involvesaysitic and discriminatory conduct, as
required by paragraph 91R(1)(c), in that it is lokelate or intentional and involves her
selective harassment for a Convention reason.

CONCLUSIONS

| find that the applicant is outside her countrynafionality, Sri Lanka. For the reasons given
above, | find that she has a well-founded fearedhdy persecuted for reasons of the
combination of her race, her imputed political apmand her membership of the particular
social group of Tamil women whose husbands areingss dead if she returns to Sri Lanka.
| find that the applicant is unwilling, owing to thiear of persecution, to avail herself of the
protection of the Government of Sri Lanka. Theraathing in the evidence before me to
suggest that the applicant has a legally enforeedpht to enter and reside in any country
apart from her country of nationality, Sri Lankiatherefore find that the applicant is not
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excluded from Australia’s protection by subsec®&(3) of the Act (seépplicant C v
Minister for Immigration and Multicultural Affairf2001] FCA 229; upheld on appeal,
Minister for Immigration and Multicultural Affairg Applicant C(2001) 116 FCR 154). It
follows that | am satisfied that the applicant jgesison to whom Australia has protection
obligations under the Refugees Convention as antelogléhe Refugees Protocol.
Consequently the applicant satisfies the critesieinout in paragraph 36(2)(a) of the
Migration Act for the grant of a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies paragraph 36(2)(a) of the Migration Act.



