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ORDER

1. Appeal allowed.

2. Set aside Orders 1 and 3 of the orders madehbyFull Court of the
Federal Court of Australia on 27 June 2008, andhair place make the
following orders:

“(a) Appeal allowed.

(b) Set aside Orders 1, 2 and 3 of the orders maygléhe Federal
Magistrates Court of Australia on 11 April 2008,daim their place
order that the application to that Court be disneds

3. Appellant to pay the first respondent's costihefappeal to this Court.

On appeal from the Federal Court of Australia

Representation

S B Lloyd SC with L A Clegg for the appellant (instted by Sparke Helmore
Lawyers)

G C Lindsay SC with L J Karp for the first respontdénstructed by Christopher
Levingston & Associates)

Submitting appearance for the second respondent

Notice: This copy of the Court's Reasons for Juelgms subject to
formal revision prior to publication in the Commoeaith Law Reports.
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Migration Act1958 (Cth), Pt 7 Div 4, ss 424, 424A, 424B.






FRENCH CJ, HEYDON, CRENNAN, KIEFEL AND BELL JJ. his appeal
and the appeal iMinister for Immigration and Citizenship v SZKTBZKTI)!
were heard together. As the judgmentSBKTI bears upon this appeal, the
reasons for judgment iI8ZKTI will need to be read in conjunction with these
reasons for judgment. A submitting appearance fViad by the second
respondent, the Refugee Review Tribunal ("the RRT")

This appeal is from a decision of the Full Courtlee Federal Court of
Australia (Branson, Bennett and Flick JJ) ("thel Bidurt")?, in which that Court
followed an earlier decision of the differently stituted Full Court (Tamberlin,
Goldberg and Rares JJ) 8ZKTI v Minister for Immigration and Citizenship
Both cases raise a common issue relating to stytwonstruction under the
Migration Act 1958 (Cth) ("the Act"). It follows from this Coutstdecision in
SZKTlIthat the appeal in this case as it concerns sad@4124B of the Act must
also be allowed. However, it needs to be notetlttiee was a second discrete
issue, which only arose in this case, concerniegelguirements of s 424A of the
Act. This issue was not dealt with by the Full @bu

The facts

The first respondent is a citizen of the PeodRepublic of China. On
16 October 2002, the first respondent arrived irsthalia and entered as the
holder of a student visa. He applied for a PradecfClass XA) visa on 10 April
2007. The first respondent claims to fear thatwhlé be persecuted if he is
returned to China because he is a Falun Gong poaet.

In 2004, the first respondent undertook studies gllace described as
UTS. In his protection visa application, the firsspondent claimed to have
commenced practising Falun Gong at the end of 20@4 he failed some of his
university subjects and after his girlfriend endéir relationship. He claimed
that in January 2005 he started practising FalungGevery morning with a
group in Belmore Park. He named the leader ofgtloeip as a Mr Li. He said
that he did temporarily cease practising Falun Gafgy his father, who came to

1 [2009] HCA 30.
2 Minister for Immigration and Citizenship v SZLI2008] FCAFC 125.
3 (2008) 168 FCR 256.

4  Minister for Immigration and Citizenship v SZL2008] FCAFC 125 at [2].
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visit him at the beginning of 2005, ordered himstop. He claimed, however,
that he did not stop for very long, and resumedtsiag Falun Gong in Belmore
Park at the end of the semester, after he faile@xaminations.

The first respondent indicated that in June 20@5father discovered that
he had failed his exams. This led to a break-dawthe first respondent's
relationship with his father which resulted in Fasher ceasing financial support
for his studies. The first respondent said thagpplied for a leave of absence
from the university and continued to learn Falum@o

The first respondent claimed that, by August 20@6had used up all his
money but never stopped learning Falun Gong. ktehsalived in Belmore Park
and ate from donations. He claimed that he speoh elay practising Falun
Gong in the morning and afterwards reading in tbeaty, until he was arrested
by police in March 2007 because his visa had edpire

On 16 April 2007, a delegate of the Minister dedido refuse to grant a
protection visa to the first respondent. By aeletif the same date, the delegate
notified the first respondent of this decision axglained his review rights.

By an application dated 22 April 2007, the firsspondent applied to the
RRT for review of the delegate's decision. On ddeJ2007, the first respondent
attended an RRT hearing. In a decision handed aow81 July 2007, the RRT
concluded that the first respondent was not a petsovhom Australia owed
protection obligations and, therefore, that he was entitled to a Protection
(Class XA) visa.

Immediately before the first respondent attendé@ thearing on
14 June 2007, an employee of the RRT made a tebepball regarding Falun
Gong activities at Belmore Park. The following cosnt was written on the file
note relating to that call:

"Spoke with Michael from Falun Dafa (Sydney & suts)r who
confirmed that Belmore Park in Sydney is a pracsite for Falun Dafa.
He is not aware of a Mr Li being the leader, hel $hat they do not have
leaders, they have co-ordinators for various seesl there are a few of
them."

The first respondent was not given notice of thsterce of this file note.
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The history of the proceedings

The first respondent sought judicial review of RRT's decision in the
Federal Magistrates Court. He submitted that tR¥ Rell into jurisdictional
error by failing to comply with s 424A of the Agt that it did not give notice of
the above file note to the first respondent. Trsund of appeal was successful
before the Federal Magistrates Court (RaphaelPFM)

The decision of the Federal Magistrate was handkxnvn on
11 April 2008. The Minister filed a Notice of Apglein the Federal Court of
Australia on 2 May 2008. Subsequently, on 28 M@9& a Full Court of the
Federal Court (Tamberlin, Goldberg and Rares Jdyléd down its decision in
SZKTI v Minister for Immigration and Citizenship

This led the first respondent on 20 June 2008 il® & Notice of
Contention submitting that the judgment of the Fab®lagistrate should be
upheld on the ground that the RRT had committeddigtional error by failing
to comply with ss 424(2), 424(3) and 424B of thet. Adhe first respondent
particularised this ground by pleading that the R&d not invite a person
identified as "Michael" (from whom it elicited ewdce by telephone) to give
additional information by a method identified iM24(3), and as specified in
s 424B of the Act. The relevant provisions areasgtin this Court's decision in
SZKTI

The Full Court held that the Notice of Contentgucceeded because the
earlier decision iIr5ZKTI v Minister for Immigration and Citizenshspould be
followed®. That aspect of this case is covered by this Rodecision irBZKTl

Section 424A

The Notice of Appeal before the Full Court hadoalaised the issue of
whether the Federal Magistrate erred in findingt tttee RRT had failed to
comply with s 424A of the Act. Because the Fulu@dollowed the decision in
SZKTI v Minister for Immigration and Citizenshtgound it unnecessary to deal
with that question.

5 SZLFX v Minister for Immigration and Citizensh®08] FMCA 451 at [9].

6 Minister for Immigration and Citizenship v SZLIR2008] FCAFC 125 at [1].
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Section 424A was inserted into the Act by tMégration Legislation
Amendment Act (No 1998 (Cth) and it appears in Div 4 of Pt7 of thet.A
Section 424A(1)(a) relevantly provides:

"(1) ... the Tribunal must:

(@) give to the applicant, in the way that thebtinal considers
appropriate in the circumstances, particulars ofy an
information that the Tribunal considers would be teason,
or a part of the reason, for affirming the decistbat is
under review; ..."

The issue arising in respect of s 424A centresnufhe file note of
14 June 2007 set out above. The first sententeedile note is corroborative of
the first respondent. The second sentence de#isMriLi and whether Falun
Gong has leaders or co-ordinators. There is soveelap in the meaning of
“leader" and "co-ordinator" such that it is not wspible to imagine them being
used interchangeably in certain contexts.

Submissions in this Court

The first respondent contended that it could Beried from the second
sentence of the file note that the RRT held aniopithat the second sentence
would be part of the reason for affirming the dexgisto refuse the first
respondent a protection visa.

The RRT's reasons did not refer to the file noteits contents
Nevertheless, the first respondent submitted thatRRT's reasons referred to
the practice of Falun Gong in Belmore Park (a tdpievhich the file note was
directed) and also submitted that "the evidencea ashole® relied on and
referred to by the RRT must include the file note.

The Minister contended that no issue was takerthbyRRT as to the
appropriate title for a Falun Gong leader or aBltd.i. It was submitted that the
guestion for the Federal Magistrate, and the releyarisdictional fact, was
whether the RRT considered that the evidence watléft unanswered, be a

7 See s 430(1)(d) of the Act, which requires thtéirggout of evidence upon which a
decision is based.

8 Refugee Review Tribunal, Statement of Decisioth Reasons, 31 July 2007 at 15.
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part of the reason for concluding that the firgp@ndent was not a refugee. It
was further submitted that there was no evidenatettite RRT ever considered
the file note or its contents or that they were ribg@son or part of the reason for
its decision.

This Court has construed s 424ASAAP v Minister for Immigration and
Multicultural and Indigenous Affaifsand inSZBYR v Minister for Immigration
and Citizenshif"SZBYR)*. There was no challenge to those authoritieh@r t
principles they contain, the emphasis in argumemid on whether or not the
file note in question was "the reason, or a parthef reason, for affirming the
decision" under review and how that was to be assks Notably, it was
contended by the first respondent that upon a propaew of the evidence the
Federal Magistrate was correct in his conclusions.

In SZBYR, it was stated that:

"Section 424A does not require notice to be givérewery matter the
Tribunal might think relevant to the decision undeview. Rather, the
Tribunal's obligation is limited to the written pision of 'particulars of
any information that the Tribunal considers wouddtbe reason, or a part

of the reason, for affirming the decision thatmsler review'.

Furthermore, it was emphasised that for s 424Aj1)§ be engaged, the
material in question should in its terms contain"rajection, denial or
undermining® of the review applicant's claim to be a refugeEhe Federal
Magistrate approached the issue framed by referense424A by considering
whether the file note could or might undermine tredibility of the first
respondent. He considered it could and also cersitdthat no inference that the
file note was not material to the decision showdddbawn from the RRT's failure
to mention the file note.

9  (2005) 228 CLR 294; [2005] HCA 24.
10 (2007) 81 ALJR 1190; 235 ALR 609; [2007] HCA 26.

11 (2007) 81 ALJR 1190 at 1195 [15] per Gleeson @Jmmow, Callinan, Heydon
and Crennan JJ; 235 ALR 609 at 615.

12 SZBYR(2007) 81 ALJR 1190 at 1196 [17] per Gleeson CJn@ow, Callinan,
Heydon and Crennan JJ; 235 ALR 609 at 615.



23

24

25

26

French CJ

Heydon J
Crennan J
Kiefel J
Bell J

6.

This approach was, with respect, flawed givenfdtilewing observations
in SZBYR:

"[1]f the reason why the Tribunal affirmed the d®on under review was
the Tribunal's disbelief of the appellants' evidenarising from
inconsistencies therein, it is difficult to see heuch disbelief could be
characterised as constituting 'information’ witthie meaning of para (a)
of s 424A(1). ... However broadly ‘information’ bdefined, its meaning
in this context is related to the existence of emitthry material or
documentation, not the existence of doubts, insbaiscies or the absence
of evidence."

As a Full Court of the Federal Court of Australidowsett, Bennett and
Edmonds JJ) pointed out correctly, shortly aBZBYRin SZKLG v Minister for
Immigration and Citizenshify s 424A depends on the RRT's "consideration”,
that is, its opinion, that certain information woube the reason or part of the
reason for affirming the decision under review. ré&jeghere was no evidence or
necessary inference that the RRT had "considenetia® any opinion about the
file note.

As observed equally correctly by Heerey JMZXBQ v Minister for
Immigration and Citizenship s 424A speaks of information which "would", not
which "could" or "might", be the reason or parttbé reason for affirming the
decision under review.

The RRT's reasons show that what counted agédiestirst respondent
were internal inconsistencies in his evidence. RRT disbelieved the first
respondent's evidence that he was a practitionérabfn Gong because of the
inadequacy of his testimony in recollecting mattéhe RRT would have
expected him to recall, such as the content ofifestgiven to him by his mentor
or details of the practice of Falun Gong. It wsac from the reasons of the
RRT that adverse credibility findings arose fromttea which were not subject
to any obligation under s 424A. The only infereasilable was that the RRT
did not consider the second sentence of the fite tm be the reason or part of

13 (2007) 81 ALJR 1190 at 1196 [18] per Gleeson @Jmmow, Callinan, Heydon
and Crennan JJ; 235 ALR 609 at 616.

14 (2007) 164 FCR 578 at 589 [33].

15 (2008) 166 FCR 483 at 492 [29].
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the reason for affirming the decision. In thesewnstances the first respondent
cannot sustain the submission that the attitudth@fRRT as evidenced in its

reasons showed that the RRT regarded the secomensenof the file note as

materially adverse to him.

Conclusion

The Full Court erred in upholding the first resgent's claims in respect
of the construction of ss 424 and 424B of the AcEurther, the Federal
Magistrate erred in finding that a breach of s 428 occurred.

Order

The appeal should be allowed. In accordance aitlundertaking given
on behalf of the Minister, the Minister is to pdetfirst respondent's costs and
the orders for costs given below in favour of timstfrespondent will not be
disturbed.



