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NO QUESTION OF PRINCIPLE
IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY NSD 569 OF 2008

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: SZLDV
Appdlant
AND: MINISTER FOR IMMIGRATION & CITIZENSHIP
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Second Respondent
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DATE OF ORDER: 6 AUGUST 2008
WHERE MADE: SYDNEY

THE COURT ORDERSTHAT:

1. The appeal be dismissed.

2. The appellant pay the costs of the first respahd

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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This is an appeal from a judgment of the Federadjistrates Court given on 14 April
2008 dismissing an application by the appellantdaters of certiorari and mandamus in
relation to a decision by the Refugee Review Trddufthe Tribunal”) handed down on 3
July 2007. In that decision, the Tribunal affirmad earlier decision of a delegate of the
respondent Minister not to grant a Protection (€M88) Visa to the appellant pursuant to the
Migration Act 1958 (Cth) (“the Act”). The second respondent, the Tribureds filed a
submitting appearance.

The appellant is a citizen of China who arrived\urstralia on 3 December 2006. On
29 December 2006, he lodged an application forodéeption visa. The appellant claims to
have practised Falun Gong since 1997. He claimbate been subject to mental and
physical torture from the government as a resulhisfparticipation in a demonstration in
support of Falun Gong in 1999. He also claimsdeehbeen arrested by police in 2006 and

beaten, tortured, held for three days and releasbdafter his wife paid a large fine.
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In his amended application in the Federal Madistr&ourt, the appellant made three
assertions against the Tribunal, namely, bias, ngaassumptions and failure to comply with
its statutory duty, in particular, a breach of 442 In her reasons for judgment published on
14 April 2008, the Federal Magistrate dealt witltheaf those grounds and rejected them.
Substantially corresponding grounds have beendrelie by the appellant in his Notice of

Appeal in this court. Those grounds are as follows

1. The Tribunal had bias against me and did noecemy claims are
genuine.

2. The Tribunal’'s satisfaction that | am not a gefe was not based on
rational and logical foundation. The decision Wassed.

3. The Tribunal failed to consider my applicationeiccordance with S424A
of the Migration Act 1958. The Tribunal failed totify me in writing
and the information which formed the reasons féirraing the decision
of the delegate.

The appellant represented himself in his appe#tigicourt. In making submissions
in support of his appeal he read from a documentiwhe told me had been prepared by a
friend of his who knew a little bit about the lawthis area. The appellant himself claimed to
know nothing about the law. In those submissidhs, appellant said nothing about the
ground of bias or the ground of failure to complithws 424A of the Act. Each of those
grounds was advanced in the proceedings below eall @ith by the Federal Magistrate.
No basis upon which it might be supposed that tarddr was in error in relevant respects
appears from her reasons and, as | have indictitedappellant himself did not touch upon
these questions in his submissions today. In bleirastances, | reject the first and third

grounds in the appellant’s Notice of Appeal.

The second ground was dealt with by the appelfahts submissions, from which it
appears that the gravamen of his complaint is ttaftTribunal rejected evidence which he
had presented to it, including the significancemairks on his own body which were said to
have indicated injuries at times past, and baseddtision on speculation rather than upon
that evidence. To an extent, the Federal Magestaglt with the appellant's complaints in
these respects and nothing which he has put toodegythas even dealt with the question
whether her Honour may have been in error in thespects. To the extent that the
appellant’s submissions now travel beyond the edsieh he advanced before the Federal
Magistrate, | accept the submissions of Ms McWhitljawho appeared on behalf of the
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Minister, that the allegation that the Tribunalesctsion was based on speculation rather than

evidence is utterly without foundation.

The Tribunal was engaged in an exercise of agggpsisitive claims advanced by the
appellant, and it is as clear as may be that thieumal rejected those claims because it
rejected the factual basis of the appellant's cpsegeeding in what appears to have been a
perfectly conventional way of fact-finding. Theiflunal reasoned that the appellant’s
evidence was not to be believed, and rejecteduhdaimental pillar upon which the rest of
his case was supported, namely, that he was argeadherent of, or practitioner in, Falun
Gong during his time in China. In reaching thatdasion, the Tribunal engaged in nothing
which could be remotely described as speculatiom @& did so, as | have said, quite

convincingly, in accordance with the evidence arademal that was before it.

The appellant relied also upon two further pointis submissions this morning, |
shall deal with the second one first. He told et he came to Australia on an aeroplane in
the company of another gentleman from China. Afiey disembarked from the plane, they
went their separate ways and, until the events hiwlwl shall refer in a moment, he was
unaware of the whereabouts of this other persohat Was the position, it seems, until
recently. He has now become aware of the wheregalaiuthis person, and, according to
what he told me, has spoken to him. He told me tiia person also made a claim for a
protection visa, and that his claim was successfé told me that this person indicated a
readiness to give evidence on behalf of the apmatasupport of his factual case that he was
a Falun Gong practitioner while in China. The dieesbefore the court, however, and the
guestion before the Federal Magistrate, is not drethe appellant engaged in Falun Gong
in China, but whether the Tribunal fell into juristional error in deciding that he did not, or
in rejecting his case that he did. Further eviéetiat would have the potential to lead to a
different set of factual findings by the Tribunaeinnot, at least in the circumstances of this
case, bear upon the question whether the Tribwtalegled, or failed properly to exercise, its

jurisdiction.

The other submission that the applicant madenttuming was to the effect that the
Tribunal did not assess his claims according t@R 6f the Act. | asked him what he meant

by that submission, and he was unable to inform rhéold him that s 91R dealt with a
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number of different situations, and | invited himenlighten me as to what part of s 91R was
alleged to have been overlooked by the Tribunat. wds unable to assist me in this respect,
but counsel for the Minister responded to the sgbimn as though in effect the appellant
desired to rely upon s 91R in all or any of itsexdp to the extent that it might be of some
assistance to him on this appeal. Counsel reféad¢dde deeming provisions in subs (1) and
(2) of s 91R, but | indicated to her, and | take Wew, that nothing in the present case gives
rise to the potential for those subsections to lageificance. | take that view because the
present case was decided by the Tribunal at thelyptactual level, in which circumstances,
the question of characterisation with which s 91Rand (2) are concerned does not arise.

Counsel referred also to s 91R(3), and drew nmgn#tn to the judgment of Jacobson
J in &ZHFE v Minister for Immigration, Multicultural and Indigenous Affairs (No 2) [2006]
FCA 648, and to the judgment of the Full CourtS@IGV v Minister for Immigration and
Citizenship [2008] FCAFC 105. Counsel submitted that the presase was covered by
what Jacobson J said in pars 29 and 30 of his meas&HFE, which observations were not
displaced by the Full Court judgment &JGV, particularly by reason of their Honours’
reservation in par 26 of their reasons in that cdsshall refer further both t&HFE and to
SZIGV presently, but, before doing so, | should returthie decision of the Tribunal in the

present matter.

In that part of the Tribunal’s written decision iaim sets out the claims and evidence

made by the appellant in the hearing conductedhéytibunal, the Tribunal said:

The Tribunal asked the applicant if he had beemlired in Falun Gong
activities since arriving in Australia. He saidtlne had not been involved in
anything to do with Falun Gong in Australia. Heafkethat if the Chinese
Government hears that someone has applied in Aastoa a protection visa
on the grounds of their adherence to Falun Gorem there are real problems
for that person if he returns to China.

In that part of the Tribunal's decision which cangaits findings and reasons, the Tribunal

said:

The Tribunal also finds it significant that accaoglito his oral evidence the
applicant has not participated in the Falun Gontiviies since coming to

Australia, nor has he sought to obtain any of takifr Gong literature. He
claims that he had not done so because he washaich person may have
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problems with the Chinese authorities if the autles become aware that he
applied for a protection visa on the basis of adhee to Falun Gong. The
Tribunal rejects that explanation as the applicamarticipation in Falun
Gong activities in Australia need not be relatedhts application for the
protection visa, nor does it explain why the agplichad not engaged in the
practice of Falun Gong privately or why he had smight to obtain any Falun
Gong related materials. The Tribunal is of thewvithat the applicant’s
inactivity in Australia also indicates his lack afterest and lack of
commitment to Falun Gong and is inconsistent wli actions of a genuine
Falun Gong practitioner.

Having held that on all the evidence before itydis not satisfied that the applicant was ever

a Falun Gong practitioner or was ever perceiveahas the Tribunal continued:

The Tribunal notes that the applicant has doneimgtin Australia with

regard to Falun Gong. He has not sought out pi@otirs nor any literature.

He has not practised Falun Gong in public or ivgig. The Tribunal finds

that there is no chance that the applicant hasigchany adverse regard from

the Chinese Government as a Falun Gong adhereimgduis absence from

his homeland.
In the circumstances referred to above, a questimes whether the judgment of the Full
Court in SZJGV compels or justifies a conclusion that there wassglictional error on the

part of the Tribunal in the present case.

Notwithstanding that s 91R(3) was relied upontey appellant neither in the Federal
Magistrates Court nor in the grounds set out in Mdtice of Appeal in this court, the
appellant's attempt to rely upon the section in bigmissions before me, and Ms
McWilliam’s preparedness to deal with so much @fttbubmission as implied reliance upon
subs (3), make it appropriate that | should de#h wie point on its merits. | do so, of course,
because, if sound, the point would speak as tqutiediction of the Tribunal, a matter of

significance not only in this case but in the palnfiterest.

SZJGV raised the question of the construction and scb@e91R(3) of the Act. The
judgment resolved three proceedings, in each othwtiie applicant for a protection visa had
produced evidence before the Tribunal as to hignoone case) her conduct in Australia. In
each case the Tribunal had not expressed satwiattiat the applicant in question had
engaged in the conduct otherwise than for the med strengthening his or her claim to be
a refugee. In each case, in certain respectsevitence was taken into account to the

disadvantage of the applicant.
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The Full Court held that s 91R(3) prevented thidrral from having regard to the
evidence for the purposes which it did. It rejdctiee proposition that s 91R(3) cut in one
direction only, and effectively held that once gplacant sought to rely upon his or her
conduct in Australia, that conduct should be diardgd for all purposes of the application.
While recognising that the Parliamentary matenalsch accompanied the introduction of
s 91R(3) disclosed a legislative purpose which wasfined to sur place claims, their
Honours pointed out that the subsection was natosdfined in terms. It did apply to such
claims, but it likewise applied to claims which wdyased upon events which had occurred in
an applicant’s country of origin, and for which ther support was sought to be provided by

conduct engaged in in Australia.

In the course of giving their reasons $JGV, their Honours on the Full Court
referred to a number of judgments by Driver FM Ire tFederal Magistrates Court of
Australia. InSZHAY v Minister for Immigration and Multicultural and Indigenous Affairs
(2006) 199 FLR 148 at 164 to 165, Driver FM obsdriteat where an applicant sought to
introduce conduct engaged in by him or her in Aalgrin support of an application, he or
she bore the onus of satisfying the decision-m#iarthe conduct was engaged in otherwise
than for the purpose of strengthening his or hestgation visa claims. His Honour

continued:

Different considerations apply, in my view, whehe tinformation about the
applicant’s conduct in Australia is introduced bylecision maker or some
third party. It would be absurd to impose on arpligant an onus of

satisfying a decision maker that information shoubd be disregarded where
it is not the applicant’s information. The appfitanay not even know about
it. There is no statutory duty on decision makersdisclose favourable
information. Moreover, the obligation of disclosureder provisions such as
s.424A would be nonsensical if applicants wereedalipon to comment on
why negative information should not be disregardddhe RRT is under no
general duty to make its own enquiries, but ifhbases to do so, the RRT
must have regard to the information obtained: #24 In my view, that

obligation underscores the non application of s(31k those circumstances.

Their Honours irSZJGV referred also the judgment of Jacobson SAHFE. In that
matter the Tribunal had adverted to the applicalet'gthy period of residence in Australia,
during which he had not articulated any fears abkg@eution in his home country, nor made
inquiries about, or sought to obtain refugee pitatac untii he was detained by the

immigration authorities. The Tribunal observedtttize prolonged period of silence and
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inactivity were strong evidence that the applicdidt not leave his country of origin for his
safety and that he did not have a well-founded fefaprospective persecution. It was
submitted on behalf of the applicant before Jacohkthat s 91R(3) disclosed a legislative
intention that evidence, which was admitted assalteof a finding by the decision-maker,
that the conduct to which it related had been eedgag otherwise than for the purpose of
strengthening the applicant’s claim to be a refugeald not then be “used against him”. It
was submitted that all evidence of an applicarisdeict in Australia, if unhelpful, should be
disregarded. In passages referred to in the reasbthe Full Court ir&2JGV, Jacobson J
said, at par 29 to 30 of his reasons:

The effect of the respondent's written submissisnthat | should reject the
approach of the appellant because the clear purnpiosection 91R(3) is to
provide a disincentive to applicants for refugesist from taking steps while
in Australia to make them more likely to be perseduon return to their
country of origin.

The effect of the submission is that section 91R{®)nly enlivened where an
applicant seeks to rely on conduct in Australisstipport a claim to have a
well-founded fear of persecution. In my opiniomstis plainly the effect of
section 91R(3) and the subsection is not enlivemélde present case.

Having referring to the authorities set out abowedg to other judgments by Driver
FM, the Full Court ir&2JGV said, in par 22 of their reasons:

We accept the Minister's submission that s 91R@) only, sensibly, be
applied once primary findings of fact have been enad, for example, an
applicant claims to have engaged in conduct in raliatwhich causes him or
her to fear persecution if returned to his or hmntry of origin, the Tribunal
must decide whether or not that conduct has oadurteit has not occurred
then there will be nothing to disregard; nor wilet occasion arise to
determine whether or not paragraph (b) may havdicapipn. If it has
occurred then consideration must be given to tlgeirements of s 91R(3).
We do not understand the appellants to contendwib® Their submissions
do, however, overreach when they assert that, @mpticant seeks to rely on
his or her conduct in Australia and the Tribunalegats that such conduct has
occurred, the conduct cannot be taken into accbainéll” in deciding the
application. As the Minister points out, the laagiof an application for a
protection visa in which particular claims are maia relevant matter which
iIs properly to be brought into account. Once, hewethe adjudication
process has commenced and primary facts have loegl fwhich include
conduct engaged in by the applicant in Austral@nts 91R(3) is engaged.
Once engaged, s 91R(3) precludes the decision niiadmarhaving regard to
“any conduct” engaged in by the applicant in Ausranless the decision
maker is satisfied that the conduct was engageirirpurposes other than
strengthening the applicant’s claim to be a refugk®mction can constitute
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conduct within the meaning of s 91R(3).

Substantially for the reasons there set out, tHemours allowed each of the appeals in that
case. They did, however, make it clear that ttegisons ought not to be understood as going
further than was necessary to do so. Particul#ngir Honours reserved for possible later

consideration, the circumstances to which theyrrefleas follows (pars 25 and 26):

It may be, in a particular case, as Driver FM wasded to accept i®ZIBK
and SZGDA, that a distinction might be drawn, for the purmosés 91R(3),
between an applicant’'s conduct and the reason asors for which that
conduct has occurred. It is arguable that the uf@b is only bound to
disregard the conduct. It may be able to rely @ iotivation for the
conduct for the purpose of bolstering or underngnithe applicant’s
credibility. Such a distinction may not easily 8eawn in many cases. In
none of the present cases did the Tribunal eitkpressly or by implication
seek to draw this distinction. A decision on wieetar not such a distinction
may be drawn for the purposes of s 91R(3) shoulaitaavcase in which the
point is raised.

A second question which does not arise on theseap@mnd need not be

resolved is whether s 91R(3) is enlivened only whanapplicant seeks to

rely on his or her conduct in Australia to suppartlaim to be a refugee.

There may be cases in which the decision makernbes@ware of relevant

conduct from other sources. The evidence may éjigicial to an applicant

who will not seek to rely on it. Even so, it iggaable that s 91R(3) will be

engaged and will require the decision maker toedigrd the evidence.

Uninstructed by authority, | would take the vielat as a matter of construction,
s 91R(3) of the Act is concerned with a situatiarmihich an applicant for refugee status
would have an interest in having his or her condakén into account, and is concerned to
prevent such an applicant from so modifying whatidatherwise be his or her conduct in
Australia for the purpose of establishing a casetie recognition of such status, and then
relying upon that conduct. | would have agreedilite views of Jacobson J, FAHFE. It
seems, however, from the reasons of the Full Go8ZJGV, that s 91R(3) is not so limited.
How much wider the operation of the subsection tm&ayvas not definitively established by
SZIGV, but it is clear at least that evidence advancgaib applicant, whether it has the
tendency to support or to damage the applicant&e,canust be disregarded unless the
decision maker reaches the state of satisfactiowhich the subsection refers. The Full
Court made it clear that their reasons were ndteteinderstood as dealing with evidence or

information other than that led, adduced or relipdn by the applicant in question.
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Additionally, there is a question as to the reattheir Honours’ brief observation at
the conclusion of par 22 of their reasons that ciimen can constitute conduct within the
meaning of s 91R(3)". For my own part, with redpé@ccept that inaction can constitute
conduct in relevant respects, but | do not reat thenours’ observation as amounting to the
statement of a universal truth that inaction wilvays — that is to say, necessarily — constitute
conduct in relevant respects. It must be remendhenemy respectful view, that s 91R(3)
refers not to conduct simpliciter but to conducgaged in by the person. | do not read their
Honours’ observation in par 22 &JGV as requiring the decision maker always to treat a
situation in which nothing has happened as amognarconduct “engaged in by the person”
in question. To take an extreme case, | wouldragard the circumstance that the Chief
Justice did not sit as a member of the Full Cour&4JGV as conduct engaged in by his

Honour.

Returning to the facts of the present case, irevidentiary case before the Tribunal,
the appellant said nothing about his conduct intralia apropos the practice of Falun Gong.
He relied only upon his conduct in China. In tleirse of the hearing before the Tribunal,
the Tribunal member inquired of the appellant wkethe had been involved in Falun Gong
activities since arriving in Australia, and the afignt responded in the negative. In so doing,
in my view, the appellant was informing the Tribyna response to a question, of something
which had not happened. 1 do not regard the cistante of which he so informed the
Tribunal as amounting to conduct engaged in by Wwithin the meaning of s 91R(3) of the
Act. Neither do | regard the subsection as applecto that circumstance, because it was not
an element of the appellant’s evidentiary casereetiee Tribunal. Unlike what appeared to
have been the situation in the three proceedingk d&h by the Full Court ir8&2JGV, in the
present case the appellant did not introduce themahin question.

For reasons which | have attempted to explaiaké the view that | am not bound by
SZJGV to hold that the Tribunal in the present caseifath jurisdictional error by using to
the appellant’s disadvantage the circumstancehédiad, since arriving in Australia, taken

no steps to become involved in the practice of ir&@ong.

For the above reasons, | propose to dismiss #sept appeal.
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