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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision mdxy a delegate of the Minister for
Immigration to refuse to grant the applicant a @tion (Class XA) visas under s.65 of the
Migration Act 1958the Act).

The applicant, who claims to be a citizen of Afglstan, applied to the Department of
Immigration for the visa on [date deleted unde8%(2) of theMigration Act 195&as this
information may identify the applicant] June 2012.

The delegate refused to grant the visa [in] July2@nd the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

4.

Under s.65(1) a visa may be granted only if theisi@e maker is satisfied that the
prescribed criteria for the visa have been sadsfiée criteria for a protection visa are set
out in s.36 of the Act and Part 866 of Schedule thé Migration Regulations 1994 (the
Regulations). An applicant for the visa must mee¢ of the alternative criteria in
s.36(2)(a), (aa), (b), or (c). That is, the appitda either a person to whom Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the StftéRefugees (together, the Refugees
Convention, or the Convention), or on other ‘compéatary protection’ grounds, or is a
member of the same family unit as a person to wAastralia has protection obligations
under s.36(2) and that person holds a protectisa. vi

Refugee criterion

5.

Section 36(2)(a) provides that a criterion for atpction visa is that the applicant for the
visa is a non-citizen in Australia to whom the Mieir is satisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Convention genkerally speaking, has protection
obligations to people who are refugees as definédticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecuteddasons of race, religion, nationality,
membership of a particular social group or politicginion, is outside the country of his
nationality and is unable or, owing to such fearunwilling to avail himself of the
protection of that country; or who, not having atipaality and being outside the
country of his former habitual residence, is unadrieowing to such fear, is unwilling to
return to it.

The High Court has considered this definition muanber of cases, notallBhan Yee Kin

v MIEA (1989) 169 CLR 37%pplicant A v MIEA(1997) 190 CLR 225MIEA v Guo
(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim
(2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/2003
(2004) 222 CLR 1Applicant S v MIMA(2004) 217 CLR 387Appellant S395/2002 v
MIMA (2003) 216 CLR 4735ZATV v MIAQ2007) 233 CLR 18 an8ZFDV v MIAC
(2007) 233 CLR 51.



10.

11.

12.

13.

14.

Sections 91R and 91S of the Act qualify some asp®@rticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention d&fim First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un@&Rg1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious harctudes, for example, a threat to life
or liberty, significant physical harassment ortilatment, or significant economic
hardship or denial of access to basic servicegnratiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of the
Act. The High Court has explained that persecutialy be directed against a person as an
individual or as a member of a group. The persenutiust have an official quality, in the
sense that it is official, or officially toleratext uncontrollable by the authorities of the
country of nationality. However, the threat of hareed not be the product of government
policy; it may be enough that the government haedeor is unable to protect the
applicant from persecution.

Further, persecution implies an element of motoratin the part of those who persecute
for the infliction of harm. People are persecutedsomething perceived about them or
attributed to them by their persecutors.

Third, the persecution which the applicant fearsintoe for one or more of the reasons
enumerated in the Convention definition - racegreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify
the motivation for the infliction of the persecutiolrhe persecution feared need not be
solelyattributable to a Convention reason. However,gmrgon for multiple motivations
will not satisfy the relevant test unless a Conwenteason or reasons constitute at least
the essential and significant motivation for thespeution feared: s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for an@mtion reason must be a ‘well-
founded’ fear. This adds an objective requiremetiié requirement that an applicant must
in fact hold such a fear. A person has a ‘well-fdech fear’ of persecution under the
Convention if they have genuine fear founded upoea chance’ of being persecuted for
a Convention stipulated reason. A fear is well-fdesh where there is a real substantial
basis for it but not if it is merely assumed ordzhen mere speculation. A ‘real chance’ is
one that is not remote or insubstantial or a fegked possibility. A person can have a
well-founded fear of persecution even though thesjimlity of the persecution occurring is
well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or kkeuntry or countries of nationality or, if

stateless, unable, or unwilling because of hiseoiféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second
limb of Article 1A(2) is concerned with external diplomatic protection extended to

citizens abroad. Internal protection is nevertheledevant to the first limb of the

definition, in particular to whether a fear is wilinded and whether the conduct giving
rise to the fear is persecution.



15.

Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when theiateds made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

16.

17.

18.

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant abégation visa if he or she is a non-citizen
in Australia to whom the Minister is satisfied Aadia has protection obligations because
the Minister has substantial grounds for believingt, as a necessary and foreseeable
consequence of the applicant being removed frontrAlissto a receiving country, there is

a real risk that he or she will suffer significdrarm: s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhaugyidefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will belatrarily deprived of their life; or the
death penalty will be carried out on the persorthemerson will be subjected to torture;
or to cruel or inhuman treatment or punishmentpalegrading treatment or punishment.
‘Cruel or inhuman treatment or punishment’, ‘degngdreatment or punishment’, and
‘torture’, are further defined in s.5(1) of the Act

There are certain circumstances in which thereakgn not to be a real risk that an
applicant will suffer significant harm in a countr¥hese arise where it would be

reasonable for the applicant to relocate to ana@irfae country where there would not be
areal risk that the applicant will suffer signéia harm; where the applicant could obtain,
from an authority of the country, protection sueattthere would not be a real risk that the
applicant will suffer significant harm; or whereetteal risk is one faced by the population
of the country generally and is not faced by thagliapnt personally: s.36(2B) of the Act.

CLAIMS AND EVIDENCE

19.

20.

21.

22.

The Tribunal has before it the Department’s filatiag to the visa applicant. The Tribunal
also has had regard to the material referredttoaidelegate’s decision, and other material
available to it from a range of sources.

The review applicant was represented in relaticdhéaeview by his registered migration
agent.

The applicant is [name deleted: s.431(2)]. He ctalma was born in Quetta, Pakistan in
[year deleted: s.431(2)]. He claims to be a citiséfghanistan. He is single and has
never married. He is Hazara and Shia. He has testded any school and is illiterate. He
worked from [a young age] as a shoe maker. Higfathd mother live in Quetta in [town

deleted: s.431(2)]. He has one sister [sister'silfamomposition and age deleted:

s.431(2)]. He claims his father has never worked, lze does not know why. He claims
that his parents, sister and her children are dg@ron him. He also has [another sibling]
who resides in Quetta.

He initially said (entry interview 17 April 2012hat he departed from Pakistan as he is
Hazara and Shia “we cannot move around and workusecof the fear of the” Lashkar-e-
Jhanguvi as “they target killings in Pakistan of Bliazand Shia people”. He said he “did not
have a place to live in Afghanistan or Pakistan”.



23.

24,

25.

26.

In his application and supporting documentatiortdd&® June 2012), he said he was a
citizen of Afghanistan, though born in Pakistan.di#ems his parents left from [Uruzgan]
in Afghanistan about 30 years ago, as both hisigib] were born there. They left due to
conflict and his father had no land there. He ctalma has never been to, nor does he have
close family ties in Afghanistan. He claims tha Waliban are active in [this district]. He
claims he cannot relocate anywhere in Afghanissdmeshas never lived there and has no
family ties. He also claims he left from Pakistaredo a fear of harm from the Lashkar-e-
Jhangvi fundamentalist Muslim group. As they takgarara Shia. He also claims that he
had no documents in Pakistan, and this would reshlm being harassed and detained on
occasion by the police. He was often detainedridn@ur and had to pay for his release.
About a year ago he saw a suicide bombing.

In a submission dated [June] 2012 his claims avstantially repeated though it is added
he lived illegally in Pakistan. In relation to Afghistan it is claimed he fears the Taliban
and other militia groups. It is submitted he “doeshave protection means in Afghanistan
including family ties, community support, sociallfaee and settlement as the applicant
has never been in Afghanistan”.

At interview with a delegate [in] June 2012 thelaggmt repeated his claims and relevantly
added or clarified the following. He said that p@rents had been born in Uruzgan
Province of Afghanistan, though he did not knowatlyavhere. He and his family never
had any identity documents in Pakistan or from Afgbktan. He said that he had paid for
his trip with money he had saved and had kept aitbther person for many years. The
delegate, though having some doubts as to theitse@fcthe applicant, proceeded to
assess him as against his claims and found thetdha well-founded fear of serious harm
in his province of Uruzgan. The delegate found haw¢hat he could reasonably relocate
to Kabul.

The country information is as detailed in the Dales assessment and the information
provided by the applicant’s advisors. | have coaid the following general material. In
relation to Pakistan:

The Hazara Communitpepartment of Foreign Affairs and Trade (DFAT) @y
2010. Reports the vast majority of ethnic Hazdva#) in Pakistan and Afghanistan, are
Shia Muslims. DFAT estimates there are up to 60D,B@zaras living throughout
Pakistan. There has been a Hazara community ircBigkan for over a century. Since
1982, a “Hazara Town” has developed as a subu€uetta, with estimates currently
putting its Hazara population at 70,000.

Conditions for Asylum Caseloads: Hazaras in QuU&AT, 30 July 2010 (CX246851)
estimates there are at least 350,000 Hazaras ittaQlrerelation to the general security
situation it reports in part:

0 The security situation in Baluchistan, particul&lyetta, is generally poor. The
Hazaran community is specifically affected by seatakillings of Shia by
armed Sunni groups as well as targeted killingwsiobrities and 'outsiders' by
ethnic Baluchi elements ...

0 There have been no convictions for any of theskng§ged so far. Hazara
community leaders have urged their people to refraim responding violently
to these attacks. Hazaras are also affected bygjangs for ransom, which



have become a lucrative way for armed militant geoun Baluchistan to raise
money ...

0 The Hazaras themselves do not distinguish betvesgtérm residents and new
arrivals. The Hazara community in Quetta is degdtias 'close-knit' and has a
number of internal structures. ... The bulk of Hagdn Quetta are members of
the Shia sect, although they were described to gm#rgely non-practising,
with only the older members of the community redylattending mosques ...

o0 The Government of Baluchistan recognised the Harideas "local" in 1962
and therefore all Hazara residents at that poinaime citizens on Pakistan.
Although this decision did not have an official-aift point, Hazaras arriving in
more recent times have found themselves unabégtster legally for National
Identity Cards (NICs) or to access other serviths.lack of a National Identity
Card is a barrier to obtaining legal employmentrt{palarly in the public
service or as a professional) and establishingsabss. Cards can be obtained
illegally. One local contact estimated around hh# Hazara population in
Quetta had NICs.

0 Hazaras place a high value on education. Almoged@ent of children, both
boys and girls, receive education and are encodrageconsider further
education options, where family circumstances alldinost all Hazaras in
Quetta can speak Urdu and English, in addition trddagi. However
employment opportunities for Hazaras in Quetta wieseribed as 'limited'. In
addition to difficulties faced by Hazaras who da have NICs, Quetta is
isolated from the rest of the country, both by ahse and poor transport
infrastructure. The security situation in the prag has discouraged foreign
investment and the chronic lack of water, includingQuetta, has hampered
development.

o0 The combination of the economic and security sibmatin Quetta has led the
Hazara community to seek to migrate, either legaltyillegally. Large
communities of Hazaras exist in the US (30,000hada, Scandinavia, Greece
and Australia (20,000). In Australia, most Hazanad settled in Sydney or
Melbourne. One political leader told post he hagkdrhis constituents to stay
and invest in the community in Quetta, but the oese was that they felt it was
not safe to do so, because "one day we will bedil|

» Country of Origin Information Report: Pakista2® September 2011 UK Border Agency:

0 19.177 The United States Commission on InternatiBedigious Freedom’s
Report 201 hoted that (pp 112 — 113):

= During the reporting period, Pakistan experiencgdaditative change
in religiously-linked violence due to the unpreceidel level of
targeting of government officials, members of thegarity faith whose
views contradicted those of extremists, and memisemsinority faith
communities... Violent extremists also targetedaSirocessions and
mosques during the reporting period. On Septemb&010, three
bombs were detonated during a Shia religious peimesn Lahore,
killing 29 and wounding more than 200. The proa@ssf about 35,000
marchers was marking the anniversary of the defaimam Ali, the
first Shia imam. Days later, on September 3, adeiigomber attacked
a Shia procession in Quetta, killing 43 peoplewaadnding 78. Tehrik-
i-Taliban claimed responsibility for both. On Janu&5, 2011, a



suicide bomber attacked a Shi a procession in leal®even people
were reported dead and 25 wounded.

0 19.178 Jane'Sentinel Security AssessmemtPakistan noted in its chapter on
Security, updated 9 May 2011, that:

Pakistan has experienced a persistently high hsslctarian violence
throughout much of its history, with the minorityhi& Muslim
community, which makes up approximately 20 per cehtthe
population, clashing with the majority Sunni MusiimViolence
intensified in the 1980s, following Sunni concerenthe spread of
Shia influence after the Iranian revolution andsbbsequent funding
of Sunni madrassahs and institutions by Saudi Argtioughout the
Middle East. The key anti-Shia extremist group, Hkas-e-Jhangvi
(LeJd), remains a key threat to security, despitegokanned in 2002.

0 19.179 The Human Rights Commission of Pakistan Re2@10 recorded a
number of attacks that occurred during 2010 (p 125)

As many as 418 people were killed in violence agfaiarious Muslim
sects in the year under review, including 211 inide attacks. A total
of 963 people were injured in such attacks, inclgds28 people in
suicide attacks. In sectarian attacks in 2010, t¢neorists targeted
religious processions and mosques of the ShiaigseRawalpindi,
Sargodha and Lahore; processions of Barelvis ofviatiun Nabi in
Faisalabad and Sargodha; a Sunni lttehad rallgkp&ttan; shrines and
mosques in Lahore, Pakpattan, Mian Channu and Balpawy target
killing of activists of the Ahl-e-Hadith sect andrimed Sipah-e-Sahaba
Pakistan in Lahore and Bahawalpur, respectively ...

0 19.181 The United States Department of Stataternational Religious
Freedom Report: Pakistan 20bbserved that:

The Ministry for Minorities established interfaitommittees at the
district level to meet monthly to address issuerebfjious tolerance
and interfaith dialogue. Committees were estabtishe30 districts in
Balochistan, nine districts in Sindh, and 13 distriin Khyber

Pakhtunkhwa. According to the Ministry, consultasao establish
committees in other provinces are ongoing. Durif@210 the
Ministry approved 70 development projects for mities worth 68.4
million rupees ($804,706), with a special fund wof6.1 million

rupees ($189,411) distributed among minority sttifem scholarships
from 2008-2010.

o0 19.182 Thdnternational Religious Freedom Repaited:

Sectarian violence continued in different partshefcountry during the
reporting period, with attacks on the Shia mingg@rticularly in Dera
Ismail Khan, Quetta, Hangu, Kohat, Tank, DG KhailgiG and
Kurram and Orakzai Agencies. Throughout the repgrtperiod,
attacks, threats, and violence by religious extsewccurred across the
country, especially in Khyber Pakhtunkhwa.

Attacks on houses of worship, religious gatheriagd,religious leaders
linked to sectarian, religious extremist, and testayroups resulted in



hundreds of deaths during the reporting periodteBian violence

between Sunni and Shia extremists continued dufiegreporting

period, and several religious minority individuaigl communities were
the targets of religious violence across the cquntr

o0 19.183 BBC News, in an article entitled ‘Pakistagvslving sectarian schism’
dated 25 January 2011, provided a list of majaickt on Shias in 2009/10 and
into 2011. The article noted:

» The list of recent sectarian attacks makes for geiading:

e January 2011: At least 10 people killed after twilasts
targeted Shia Muslim processions in Lahore and ¢fara

» September 2010: At least 50 people killed in aidaibombing
at a Shia rally in Quetta, south-western Pakistan

* July 2010: Sixteen Shias killed in an attack oraShmn north-
western tribal areas

* February 2010: Two bombs in Karachi kill at legs&hias and
injure more than 50

» December 2009: At least 30 people killed and dozgased in
a suicide bombing on a Shia procession in Karachi

* Feb 2009: Bomb attack on a Shia procession in Buegves
35 dead.

0 19.184 The South Asia Terrorism Portal (SATP) paedistatistics on sectarian
violence in Pakistan for 2010 (based on news rgpastating that there were
509 deaths and 1170 people injured. From JanuaAutust 2011, SATP
recorded 16 sectarian incidents, 135 deaths ang@d@le injured (‘Sectarian
Violence in Pakistan:1989-2011’
http://lwww.satp.org/satporgtp/countries/pakistatddase/sect-killing.htjn

0 19.185 In correspondence from the Foreign and Camrealth Office (FCO) to
the UK Border Agency, dated 9 January 2009, an BffiCial stated that:

= ...there are incidents of sectarian violence — maBiuynis against
Shias — in the parts of Pakistan where the Shisomtynare most
prevalent. For example, in January 2007, duringShia festival of
Ashura, at least two suicide bombers attacked @iti@erings and two
rockets were launched at a Shia mosque in Banrtho#ities respond
to these attacks, although in Pakistan police iy&tson etc does not
equate to protection or necessarily to justiceughdegal proceedings.

0 20.07 The Human Rights Commission of Pakistan notet$ annual report,
State of Human Rights in 2009RCP Report 2009), published February 2010,
violence against the Hazara-Shia community in Bakian. The report stated:

=  “More than 260 people belonging to Hazara communiuetta had
been killed in target shooting and more than 1080pfe suffered
injuries since 2003. The Hazara community belietteat security
agencies and the government were protecting anrgsing the



perpetrators of crimes against the Shia commuiityan example, they
presented the case of two convicted criminals, Ws8wifullah Kurd

and Shafeeq Rind, belonging to the anti-Shia omgdion, Lashkar-i-

Jhangvi, who had mysteriously escaped from a wekgded jail of

Anti-Terrorist Force (ATF) in Quetta Cantonment wdao one could
enter without a pass, implying they were helpedsbgne elements
within the security agency.

=  “Anumber of lawyers belonging to Shia Hazara comitywvere killed
in targeted shootings during the year 2009. Sexctdnit men were said
to be responsible; they had declared in courtshatlease they would
again kill Shias. The Shia-Hazara community seetméadve lost trust
in the provincial government’s capability of bringiperpetrators of the
crime to justice.”

0 20.07The Daily Timeseported on 6 February 2009 that:

» “Hazara tribesmen in Balochistan, numbering aro@08,000, are
currently living under unprecedented terror, uraiaty and insecurity.

=  “The tribe, residing in Balochistan for more thacemtury, have been
subject of discrimination by the majority BalochsldPashtuns due to
their ethnic background and religious affiliatiolghile a majority of
Hazaras is Shia, local Baloch and Pashtun are Sufine Hazaras in
Quetta have been targeted by some religious gadidersome time
now, with more than two dozen men from the minotitige having
been killed in the last two months. Lashkar-e-Ja&n¢l J), a banned
Sunni organisation, has accepted responsibilityniost of the killings.

» “The common notion that the LJ was solely targeShga scholars was
negated when it claimed responsibility for the g6 murder of
Hussain Ali Yousafi, chairman of the Hazara DemociRgarty (HDP) -
an accepted and acclaimed secular and democratierlé

‘Balochistan Shias to hold rally on May "23n Quetta against the genocide of Shia in
Balochistan’,19 May 2010, www,shiitenews.com.

‘Terrorist attacked Shia in A Pakistani Hospit#lhlut Bayt News Agency, undated,
http://www.abna.ir/print.asp?lang=3&id=1844p&cessed 3 August 2012].

Pakistan Assessment 208auth Asia Terrorism Portal (websitevw.satp.org details
attacks in the Federally Administered Tribal Aré@ATA) and the province formerly
known as the North West Frontier Province (NWFR)Skptember 2010 it reports
attacks on Shia followers in Quetta and in Lahorevhich around 100 people were
killed. Other attacks are reported in the Punjath @ther areas.

‘The Anarchic Republic of Pakistan’ Ahm&dshid.The National Interesseptember —
October 2010) reports in part ‘prominent Shia tednats — politicians, doctors,
architects, bureaucrats and judges — have beelediogt for assassination’.

‘Pakistan: 2009: Year of Terrorism’ 2009, Daily Tihak Banker, 25 December. Reports
on attacks in Quetta including of three Shia Hapataecemen killed on Siryab Road in
September 2009.



Mastermind of sectarian killings held in Quetiaily Times, Akbar, M.S. 13 November

2009, reports on the killing of Hussain Ali Yousainairman of the Hazara Democratic
Party and that police arrested Lashkar-e-JhangJ)(inember Hafiz Muhammad Usman
Muhammad Shahi, aka Abbas, in relation to 16 caesrorism, resulting in the death

of at least 28 members of the Shia-Hazara commuAiipas reportedly confessed to
being involved in the murder of Hussain Ali Yousafi

‘Retired SP among three shot dead in Queta&wn, 18 March 2009 reports on three
Hazara construction workers shot dead in Quettahi@hS. 2010.

Pakistan: The Militant Jihadi Challengkternational Crisis Group, Asia Report no.164,
13 March 2009, p.16. Reportedthat the “Pakistaiib@a and other Sunni radical groups
including Lashkar-e-Jhangvi and [Sipah-e-Sahab#sRaif SSP” were responsible for

recent attacks.

Pushed to the walReport of the Human Rights Commission of Pakissat-finding
mission to Balochistan in 2009. Reports in partashkar-e-Jangvi members captured
in Quetta, including Usman Saifullah Kurd and Skgf®ind. Both men managed to
escape from Quetta’s “very well-guarded” Anti-Teiso Force (ATF) gaol. This has
fuelled a common belief among Hazaras that “secagencies and the government are
protecting and patronising the perpetrators ottiraes against the Shia group”; many
Hazaras believe that the escape of these men fumim & facility must have been
“facilitated by the security agencies.” One of thve escapees, Shafeeq Rind, has since
been recaptured. The report also details in part:

0 The relative prosperity of Hazara community, withndsome amounts of
remittances coming home from a large number of teigpes, is cited as another
reason behind increasing crimes against the comynar@mbers. It seems a
campaign has been launched to terrorise the Hazanaunity so that they
leave Quetta by selling their businesses and piypérthrowaway prices.
Pamphlets have been left at their homes tellinghtte sell their houses and
leave. Incidents of abduction for ransom are comm@uetta and the members
of Hazara community are abducted on sectarian .békis ransom amount
ranges between one and four million rupees...

o more than 260 people belonging to the Hazara contynarQuetta have
been killed in target shooting and more than 1@&gple injured ...not a
single person has been convicted for carrying loege killings so far”.

Country Reports on Human Rights Practices 2010kigean US Department of State 8

April 2011, Section 1.d. Reports the degree to tvistate protection is available and is
effective varies from province to province and fragency to agency. In 2010 police
effectiveness in providing state protection rantjeain reasonably good to ineffective

...“police often failed to protect members of religgominorities, including Christians,

Ahmadis, and Shia Muslims, from attacks”.

Reforming Pakistan’s policénternational Crisis Group, Asia Report No. 157 July

2008, p.1, p.14. Reports on the Pakistan policeefotafter decades of misuse and
neglect, Pakistan’s police force is incapable ehbating crime, upholding the law or
protecting citizens and the state against militaemlence ... it is hardly surprising that
this under-staffed, ill-equipped, deeply politidsend pervasively corrupt force has



failed to counter the growing extremist menace thaindermining the stability of the
Pakistani state, claiming hundreds of lives indeattacks”.

* Media In Balochistan: Blighted But A Brave New WoBeckonsA. Khan. 2010.
Intermedia, p.77. Quetta is described by a reqamice as a “garrison city” due to its
large army presence. State protection of Hazartee city appears highly inadequate
given the ongoing campaign of attacks on the conitywand the failure of state
authorities to prosecute the vast majority of pgiers. Moreover, Hazara members of
the police force have been victims of targetedrigh by Sunni extremists.

» Eligibility Guidelines for Assessing the Internaié Protection Needs of Members of
Religious Minorities from PakistaklNHCR May 2012. Reported in part “Shias, are the
target of violent attacks by Sunni fundamentalisugs throughout the country ... In the
last year sectarian violence targeting the Shianty including through attacks on Shia
processions and religious gatherings and sitesrtegly continued. ... Sectarian
violence has resulted in hundreds of deaths age krale displacements from Kurram
... Law enforcement agencies are reportedly unablenarilling to protect religious
minorities including Shia. Sunni militant groupsreportedly operated with impunity,
including in areas where State authority is welkbished, such as Punjab province and
Karachi”.

27. Inrelation to Afghanistan | have considered theofng general material.

» The TalibanProgram for Culture and Conflict Studies, US NBwgtgraduate School.
undated. (and various other articles from the Rastduate School and on their
website).

« Historical Dictionary of AfghanistanrAdamed, Ludwig. 2003. The Scarecrow Press
Inc, 3¢ Edition, Lanham.

» Afghanistan: Massacres of Hazaras in AfghanistdNHCR Refworld, 1 February
2001, C1301.

» Hazara PeopleWikipedia, The Free Encyclopaedia.

« Situation of the Hazara Minorif\21 February 2010 DFAT advice. CX240092

« Eligibility Guidelines for Assessing the Internat&d Protection Needs of Asylum-
Seekers from AfghanistadNHCR, July 2009. Refworld.

« Eligibility Guidelines for Assessing the Internat&d Protection Needs of Asylum-
Seekers from AfghanistadNHCR, December 2010. Refworld

« AfghanistanCountry Reports of Human Rights Practices 2008 Department of
State, 11 March 2010.

« Afghanistan — The UK Home Office Border Agency B&port 16 November 2009.

« “A Campaign of Murder and Intimidation: Insurgentbéses against Afghan
Civilians”, Independent Human Rights Commission December 2008 16874).

« Afghanistan: The Taliban Book of Rulbewsweek, 12 December 2006, Dickey C.

« Current Trends in Ghazni Province: An interviewiwsthah Gul Rizaj&abul Centre
for Strategic Studies, 1 July 2008, CX241963.
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» Sending Hazaras back Extremely Dangero8gdney Morning Herald. Kirsty
Needham, 6 July 2010.

« Overture to Taliban Jolts Afghan Minoritidsy Dexter Filkins, New York Times, 26
June 2010.

« The Northern Front: The Afghan Insurgency SpreadBeyond the Pashtuns
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» “Afghan leader warns US effort against Talibanaslihg”, Washington Examiner,
National Security Correspondent, 20 May 2010.
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 Taliban make gains in Afghanistan’s forgotten nertivorking with criminal gangs,
Taliban are planting bombs and extorting moneyfghanistan’s northern provinces.
Hal Burmton, The Christian Science Monitor, 15 Nwower 2009.
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the American Enterprise Institute and the Instifotethe Study of War. 2011.

The overall situation in Afghanistan:



The above information indicates the situation igl#gnistan is complex with varying
views on some issues. There is common ground arhalhgse reports and experts. That
commonality is that the war in Afghanistan is coaotng with the statistics on deaths and
attacks caused by the Taliban being the worst ifd20d 2011 since the resurgence of
the Taliban - and over the last 10 years. Furthleindications are that 2012 will be
statistically worse for the US led coalition andilcan casualties than 2010 and 2011
(which were worse than 2009). The Taliban (withdksistance of Al-Qaeda and other
insurgent groups) are increasing their control @vevinces including current offensives
in the South (around Kandahar and Kunduz), andiN&#ghlan and Badakhshan), and
clear indications of current presence in nearlypaivinces including Ghazni. They are
present in all Pashtun areas, have set up quaskHgoent institutions and have
reintroduced or enforced Sharia law in areas df ttantrol (particularly in Helmand,
Kandahar, Zabol, Oruzghan, Paktia, Paktika).

The insurgency is not limited to Afghanistan and regional issue affecting Pakistan’s
Northwest Frontier Province (NWFP), and the FATAa&. In those areas the Pakistan
government has initiated a news blackout. Repohawgever, indicates that the Pakistan
government is on the one hand battling the Talib@ome areas, and in others (such as
Waziristan) has reached a political accord with Tiaéiban. Fighting in the Kurram
Agency region (a strategic entry point into Afghstan for Taliban fighters) is current
between the Taliban supported by Sunni Pashtua tibitias, against Shia militias
mainly of the Turi tribe (a Pashtun Shia tribe).

The position of Hazaras is historically not disglif€hey have been a target of societal
discrimination for at least the past 100 plus yemrd have been subject to several
notable massacres, the most recent being in #1&$0s and early 2000s at the hands of
the Taliban who were able to kill them with impynifhat societal discrimination
continues today and is deeply embedded in Afgheaietso The Hazaras are concentrated
in the Hazarajat region, an area surrounded bytBastibes, and over the years subject
to ongoing neglect from all governments. The aseamduntainous, accessible by few
roads and at times effectively cut off from the @ghe country. At the current time the
roads connecting the Hazarajat region with othesd the country are being cut by the
Taliban on a daily basis, with reports of decraasailing movement and the Taliban
intercepting mobile phone records. The insecurbyiad the Hazarajat is increasing and
there are credible reports that the Taliban, iy itteose to, could overrun the Hazarajat in
a matter of hours. There are also reports of acoesEabul being effectively cut by the
Taliban with the exception of the road north throdlge Panjshir Valley, Salang and
Mazar.

Whilst some commentators discuss the origins of tivan, and how they operate, one
aspect of their history is clear - the Talibaniaressence a Pashtun dominated religious
Sunni militia of significant resources. Those rases include political and financial
backing - most probably from Saudi Arabia and Rakisand they enjoy support from
many Pashtuns in both Afghanistan and Pakistan.riBleeof the Taliban came in a
complex historical context following from the Pakistan political movement; this was a
Pashtun unification movement. They also arose thanproliferation of Sunni madrassas
in Pakistan.

While the Taliban did suffer a military defeat, amere ousted from Kabul in 2001/2002
they were able to leave with virtually all of themanpower and leadership intact and set



up in Pakistan. They have since then viewed thebbkked Afghan governments as
usurpers and of no legitimacy. Since then they lgaveed military momentum and are
operating on several insurgent fronts in the NW&te, FATA of Pakistan, and in most
areas of Afghanistan (about 75%). It is estimatesirtnumbers are stable at around
25,000 fighters. The US led invasion of Afghanistan2001 seems to have only
dispersed the Taliban, and though they have atthiptrid the country and region of
the Taliban for the past 10 years they have beablarto do so. There are current
indications of the Afghan government consideripghtical solution to the insurgency,
this includes conciliatory discussion at the May 2010 Peace Jirga; and a recent
enactment of a law to pardon war crimes committéat po 2001.

The Taliban are blindly religious and follow a stiinterpretation of their Sunni version
of Islam. Part of that interpretation is intoleraraf others in particular Shia Muslims —
of whom the Hazaras are an easily recognisablexgiithey consider Hazaras as infidel
and several of their leaders over the years inofydiiullah Manon Niazi (Taliban
commander during the attack on Mazar-e Sharif 88) @iave said they are not Muslims,
and if they do not convert to being Sunni shouldkbled. Further they state that
“anyone who kills a Hazara will go to Paradise¥ullah Omar has recently attempted to
move from that previously stated position, thoubghttseems nothing more than a
politically motivated statement. Their actual pimsitclearly remains to subjugate all
opposition. The Taliban include sophisticated svkiwho are able to intercept telephone
calls and they are able to direct mobile telepHaaekouts in areas.

Professor William Maley in his June 2010 paPerthe Position of the Hazara Minority
in Afghanistarhas indicated that he has profound reservationarfgiview that would
indicate that it is safe to return Hazaras to Afgsi@n. He has commented not only is the
general situation in the country “profoundly thesahg” (a view supported by all major
and international reputable reporting agencies) hias also bleakly forecast “there is
little reason to be confident that the generakditun ... will take a turn for the better in
the foreseeable future” On the position of Hazatathe current time he emphasises
longstanding discrimination and persecution; arrdszu atrocities including deaths. He
notes the difficulty in obtaining reliable infornah and a tendency of underreporting.
He reports on current activity by the Taliban ina2hi, indications of a push into the
Hazara dominated areas and a blockade of Jaghoreconciliation with the Taliban he
records the concern that any such accord would t)weinority groups such as Hazaras
and if any such concession on a local level weletgiven to the Taliban “the situation
for Hazaras in such provinces could easily be da@] certainly a fear of being
persecuted would not be ill-founded” He has repktitese views in his December 2010
paper. Those views are also supported by othenatienal experts including Associate
Professor Monsultti, who notes in parhe Taliban are following a systematic strategy
now including the use of random violence, partidylagainst Hazaras, to maintain fear
and instability. If the Taliban regain sufficienbyer in Afghanistan the Hazaras are
right to fear they will be systematically targeteghin, and with renewed vengeance by
the Taliban”.

Many reports detail the increasing violence infthren of killings, kidnapping, robbery
by both criminal and Taliban groups in a securigyghtened and violent state. The
linkages between the Taliban, government and cahgiroups in control of various parts
of the country and in cooperation at times in cnahiand drug matters is complex, and it
is often the case that it is difficult to tell olmem the other. There are credible reports of



government workers and MPs working for the goveminduring the day and the
Taliban at night. Similarly, the many reports “6fuchi” nomads heightened recent
activity is linked with Taliban involvement and jable orchestration. THEuchi” are
reported to have destroyed 300 villages in the Hgagin during 2010 and displaced
1000s of Hazaras. The government has not actetegb the Hazara.

While every Afghan is at risk in Afghanistan, thezdra are in a heightened risk
situation due to their being readily identifiabihedugh their look, language, names and
religion. The latest UNHCR guidelines note as @ugrcurrently with potential risk
profiles “members of minority religious groups gretsons perceived as contravening
Shari’a Law”. The guidelines specifically note thegmbers of the Baha'i faith as having
been declared blasphemous in 2007 and converpoatate. The Guidelines also note as
a group with a potential risk profile “Members ®iQority) Ethnic Groups” and notes
that since the fall of the Talibatethnically motivated tension and violence has
diminished” The report notes th&fghanistan is a complex mix of ethnic grousid
circumstances over the years has resulted in mavasfipeoples to areas where they are
no longer a majority and may hence be at risk. fJpes of issues cited as potentially
resulting in increased risk include land dispuiiegal occupation, and pursuit of
restitution. The report notes ongoing ethnic badisdrimination in areas of access to
services, education and employment. The Hazarag\ame as an example and it is noted
they continue to facksome degree of discriminationand that in the Hazarajat the
security situation has worsened in the Ghazni Ristvith Taliban attacks in Jaghori
which is“increasingly isolated’, and security on access route®rsening”. There are
“regular” reports of Taliban anttriminal groups” conducting'ambushes, robberies,
kidnappings and killings”The Taliban have alsintimidated, threatened and killed
individuals, including Hazaras, suspected of wogkiar, or being supportive of, the
government and the international military forces”.

Returnees from either the West (i.e. Australialrom Pakistan are at risk. This is not
only due to Hazaras being identifiable, as menticat®ove, but also because the fact of
someone from an area having fled the country, @ed Ibo a country such as Australia,
will be widely known in the rural communities. Thaliban would be aware of this
through informers, and it is known they keep listshose of adverse interest. It is
possible they would be considered as governmemtestern spies. Many of those
asylum seekers forcibly returned from Nauru werntbby Amnesty International to
have been killed by the Taliban. The situationgeople who have lived for many years
away from Afghanistan — or never have been theck laed their lives in Iran or
Pakistan is also one of heightened risk. Thistabse they are identifiable in their dress
and accent. Itis probable they would not knowdineent situation and have knowledge
to allow them to integrate back into their ruralmgaunities and would also be informed
on to the Taliban.

In relation to state protection in Afghanistan sischirtually unavailable throughout the
country with the exception of parts of Kabul. Iretareas of Hazarajat there is little
government presence.

Kabul has been cited in some reports as a plapessible relocation; however this is
prefaced with reports of any relocation in Afghaamsto any place being difficult and
often associated with undue hardship in the absehadfective links and familial

associations. The reality is that for most peopleaation in this heightened state of



28.

conflict is not a realistic opportunity. The curt&NHCR Guidelines note relocation
should be considered on a case by case basiskangl é&&count of the overall “security,
human rights and humanitarian environment” andidens various factors as relevant to
such a consideration: traditional support mechasj$asic infrastructure and services,
livelihood opportunities, criminality rate partieuly in urban centres, and the scale of
displacement.

In relation to Uruzgan Province | have also coesad:

» The Dutch Engagement in Uruzgan 2006 to 2040 LO socio-political assessment.

August 2010.

» Uruzgan:World Food Programme.

http://foodsecurityatlas.org/afg/country/provineRiofile/Uruzgan

Uruzgan province is located in the Southern regiote country having borders with
Zabul and Kandahar in the South, Helmand in the, E2akundy in the North and
Ghazni in the West. The province covers an ard2640 km2. Around three quarters of
the province (72%) is mountainous or semi mouniasrterrain while a little more than
one-fifth (21%) of the area is made up of flat laAbnmost all (97%) of the population of
Uruzgan lives in rural districts while 3% lives imban areas. Around 52% of the
population is male and 48% is female. Pashtu ikepby 90% of the population and
90% of the villages. The second most frequent laggus Dari, spoken by the majorities
in 46 villages and approximately 19,000 people.

Uruzgan Attack Kills 17 on Afghan Government Conmaioby D Riechmann and M
Khan, Associated Press as featured in World, Ho$t Posted 28 July 2011. Reports on
suicide bombers and militants armed with heavy wegjaunched twin attacks targeting
the Afghan government and its allies killing atde&9 people. “Insurgents have been
assassinating Afghan officials and attacking gowesmt installations to demonstrate they
remain a potent force despite pressure from thelddnilitary coalition. They are also
out to show Afghan President Hamid Karzai's adnai®n is too weak to provide
security as foreign troops begin to withdraw frdma war”. The attack was in Tarin Kot,
the capital of Uruzgan province.

Oruzgan ProvinceNautilus Institute for Security and Sustainapilit
http://nautilus.org/publications/books/australianeks-abroad/afghanistan/oruzgan-
province-also-uruzgan/

Understanding the Taliban and Insurgency in Afgktan Thomas H. Johnson and M.
Chris Mason. Foreign Policy research Institute. h2007. Pages 71 to 76. This details
that Ghilzai Pashtuns are concentrated in the sastlincluding in Dai Kundi, Oruzgan,
Zabol, and Gardez and the Katawaz region of Pakfiteeir importance in the
insurgency is said to be as where they predomihatensurgency is at its strongest.

An “Interview with the Islamic Emirate of Afghanistanilitary official for Oruzgan
province” dated 9 September 2009 from at Al Samode, a ghaditlet. appears at on
several internet site (eg http://www.algimmah.net/showthread.php?t=9847
http://ansarnet.info/showthread.php?t=12376 and
http://www.defensieforum.nl/Forum/taliban_benoemeauwe commandant_uruzgan-
t17125.0.html;wap2 ) claims that:



All of the districts of the province are in the klarof the Mujahideen with the exception
of some urban centers, and the enemy is livingstage of strict siege. Movements and
supplies to his fixed centers are through airceaftl helicopters. The Mujahideen can
shut all of the enemy’s supply and logistics roatiesny time they wish. The main route
for supplying his forces concentrated there ish®y®Qandahar-Oruzgan road and that
road today is under constant observation by theadligieen and is for many and
consecutive days closed to his military and supphwoys. Now it has been shut down
for more than a week”.

FINDINGS AND REASONS

29.

30.

| have taken account of the Tribunal’'s guidelin€uidelines on the assessment of
Credibility’. Credibility is difficult to assess dnin my view should not be made on
demeanour or reaction at interview. However, whbege are clear inconsistencies or
where some claimed history is far-fetched or umsgalit may be that those claims, after
careful consideration, cannot be accepted as lhrirg

The applicant is illiterate and uneducated. Hignesshave been generally consistent, and
his fears are consistent with country informatisriathe situation of Hazaras and Shia in
Pakistan where he has lived all of his life, armbah Afghanistan where he has never
lived. | am satisfied he has been able to fullylaxphis concerns and fears in his

application and to the delegate. Overall, | act®papplicant’s recounting of his claims as
true and find that he is a credible witness.

Assessment of claims:

31.

32.

33.

34.

A consideration of whether a person falls withia thonvention definition of a refugee
requires a reasoned consideration of the evidenceaareasoned appraisal of the
reasonably foreseeable future.

| accept as true that the applicant is a citizeAfghanistan. He is undocumented and
explained to the delegate that he has never hadrahyas illegal in Pakistan. His parents
had been born in Uruzgan, as were his [siblingshé\had any documents and were never
registered with the Pakistan authorities. He spé#kzaragi. There is no evidence of
weight that would cause me to not accept that pipiaant is other than who he claims.
The Delegate had some reservations though accémeedpplicant was a citizen of
Afghanistan. | have considered those matters amibtloonsider they are of any concern.
| accept as true that the applicant lived in Pakisiiegally and without documentation.
His claims accord with what is known of the largelacumented Hazara population in
Pakistan. | accept he does not have a presenstirgxright to enter and reside in another
country as meant by section 36(3), | also acceat e does not have rights and
obligations attached to the possession of natignadiany other country as meant by
Article 1E of the Convention.

The applicant has a general fear of harm in Afgétani from the Taliban and from
Pashtuns in Uruzgan Province. He fears harm as Hazara and Shia and also as he has
never lived in Afghanistan and had been residingakistan.

| have carefully considered his claims and historgt accept as reasonable to believe that
if he were to return to Afghanistan in the reasdyndbreseeable future he would be
seriously harmed and possibly killed in Uruzgamnvitroe. As noted by the delegate “the
province has been subject to a high level of insacy activity for many years. Uruzgan is



35.

36.

37.

38.

predominately populated by Pashtuns and all afddsiagan have been assessed to have
high levels of insecurity with the Taliban contimogj up to 60% of the province ... There is
little doubt that the situation for civilians in Wlzgan is severe. Hazaras, being a minority
in the area may be particularly at risk”. The dategfurther accepted that the applicant
would be at further risk as “Hazaras are a smatlamiiy in an overwhelmingly Pashtun
area, and there have been and there continue émibesities between Pashtuns and
Hazaras in the Ghazni/Uruzgan border area. Thecapphas little knowledge of the area
and would not know which areas to avoid or howegoatiate himself out of trouble if
anything happened. The applicant has no suppavbnietn Uruzgan who could assist him
if he ran foul of either the Pashtun or the Talibdragree with the reasoning of the
delegate.

The situation in Afghanistan is complex and over plast several years there has been a
well-documented history of serious harm for patacgroups in Afghanistan at the hands
of the insurgent Taliban and local Pashtuns (inalgiiKuchis). One of the most notable
groups to fear harm and be harmed has been therd$azather groups specifically
targeted have included political opponents of thébain and supporters of the Afghan
government; and supporters of and workers for amgrmational group such as aid
agencies, the UN and the foreign military forcesspnt. The Taliban are still present in
Afghanistan, are militarily competent and any railjt solution seems at the current time
unlikely. Whilst I understand there have been improents for Hazaras on a number of
levels —academically and politically — these atpetlife need to be realistically assessed
in light of the historical evidence. They point rado a lessening in official discrimination
rather than to a lasting improvement, or a lesgemipossible persecution at the hands of
the Taliban. In Afghanistan at the current timee¢he a war, the situation is volatile and in
such a situation the possibility of harm for thede are considered as socially marginal —
such as Hazaras - would be one of increased vdditiegand risk of harm. This is made
even worse given recent history of targeted massaand killings of Hazara by Taliban
and their supporters. Given these circumstancestgeing conflict and the current limited
capacity of the Afghan government, it is apparéat they are unable to provide State
protection other than in limited parts of the coyrind even then in a restricted capacity.

As set out under Relevant Law above, one or a caatibn of the Convention grounds
must be the essential and significant motivationtli@ persecution. In the applicant’s
situation | accept that the motivation to harm #pplicant isfor reasons ohis being
Hazara and Shia and in combination with his beirgjanee from Pakistan. | accept that
the essential and significant reason, as meargdtjos 91R(1)(a), is as he is Hazara and
Shia. | accept that being killed is serious harnoanmting to persecution as meant by
section 91R(1)(b) of the Act. | accept that thisnmas systematic and discriminatory
conduct as meant by section 91R(1)(c).

The delegate found that the applicant could indih@umstances reasonably relocate to
Kabul. It is submitted by the applicant’s advidwattit is not reasonable for him to relocate
as he “does not have protection means in Afghamisiguding family ties, community
support, social welfare and settlement as the egqiihas never been in Afghanistan”.

In the applicant’s particular circumstances herfe&r lived in Afghanistan or Kabul, he
is uneducated and illiterate, and he does not khow to operate and behave in
Afghanistan. The delegate notes that the applisasingle and with no dependants. He
claims, and | accept as true, that his parentsistisr and her children were dependent on
him in Pakistan. If he is returned to Afghanistad & Kabul it is reasonable to conclude
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40.

that he would be responsible for them there ang wwuld be there with him. Reports
relating to the reasonableness of relocation a&ped with relocation in Afghanistan to
any place being difficult and often associated witdue hardship. As to whether a person
can reasonably do so is dependent upon their castamoes including effective links and
familial associations. The UNHCR Guidelines notecation should take account of the
overall “security, human rights and humanitarianienment” and considers various
factors as relevant to such a consideration: imadit support mechanisms, basic
infrastructure and services, livelihood opportugsticriminality rate particularly in urban
centres, and the scale of displacement.

| have carefully considered relocation in the anstiances of the applicant and find that it
is not reasonable for him to relocate to Kabulkumy other major centre in Afghanistan.
This is particularly so as he is illiterate, hagserdived there, has no support networks or
relatives there, and there is an ongoing confliwiclv would put him at significant risk of
harm.

Overall, | am satisfied that the claimant has d-¥eeinded fear of persecution as meant by
section 91R(1jor reasons oa combination of race and religion and as detailsule.

CONCLUSIONS

41. The Tribunal is satisfied that the applicant iseaspn to whom Australia has protection
obligations under the Refugees Convention. Theedfwr applicant satisfies the criterion
set out in 5.36(2)(a).

DECISION

42. The Tribunal remits the matter for reconsideratioth the direction that the applicant

satisfies s.36(2)(a) of the Migration Act.



