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REPRESENTATION

Counsel for the Applicant: Mr J. Young
Solicitors for the Applicant: WR Ghioni Solicitor
Counsel for the Respondents: Ms S. McNaughton

Solicitors for the Respondents: Blake Dawson Waldron

ORDERS
(1) Application allowed.

(2) A writ of certiorari issue setting aside the demmsiof the second
respondent.

(3) A writ of mandamus issue remitting the matter to determined
according to law.

(4) The second respondent be prohibited from givingatfto its decision
of 19 July 2005.

(5) Respondent to pay the applicant's costs assessettheinsum of
$5000.00 pursuant to Part 21 Rule 21.02(2Kajyleral Magistrates
Court Rules 2001

SZGXB v Minister for Immigration & Anor [2007] FMCA®G Cover sheet and Orders: Page 2



FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G2083 of 2005

SZGXB
Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. The applicant is a citizen of Bangladesh who adivwe Australia on
24 June 2004. On 22 July 2004 he lodged an apiplicdor a
protection (XA) visa with the Department of Immigom and
Multicultural and Indigenous Affairs. On 14 Octoli&04 a delegate
of the Minister refused to grant a protection \ésa on 6 November
2004 the applicant applied for review of that decis The applicant
was represented in relation to the latter parhefreview by a firm of
solicitors and migration agents who had replacqatevious adviser.
There was considerable correspondence betweerdthsoes and the
Tribunal in relation to the proceedings before fhebunal. The
applicant attended a hearing before the Tribunal.1QJuly 2005 the
Tribunal determined to affirm the decision not targ a protection visa
and handed that decision down on 19 July.

2. The claims which the applicant made to supporsblemission that he
was a person to whom Australia owed protectiongations are found
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at [CB30]-[36]. The Tribunal transposed the enstatement into its
decision: [CB238]-[243]. In short, the applicanéiched to be a person
who had been born into a family which had strongtipal opinions
supportive of the Awami League. The applicant, wbecame a
journalist and wrote for an Awami League supportintagazine,
claimed that he himself was also an important agt profile member
of the Awami League who, because of his writingd bacause of his
position in the Awami League and his attendance patty
demonstrations and other anti-government activitieared that if he
returned to Bangladesh he would be subject to petiem from the
ruling BNP. The applicant provided to the Triburalconsiderable
volume of information to support his claims inclugicopies of articles
that he wrote and a series of letters. These $et@me from

e Mr Abdul Jilal MP, General Secretary, BangladeshaAw
League, dated 16 September 2004 at [CB66];

* Abdul Hasnat Abdullah, a former chief whip of theathnal
Parliament and General Secretary of the Awami LeaBarisal
District, undated at [CB128];

» Sheik Hasina, the former prime minister of Bangtideindated
at [133], [142] and [170];

* Mahfuzur Rahman Mita, the applicant’s former empiognd
editor of The Dainik Rupali and the Monthly Bankendated at
[CB139];

e Mr M.A. Shahid MP, the chief whip of the oppositiam the
Bangladesh parliament, dated 24 December 2004E4tG6];

« ABM Badsha Alam, President of the Bangladesh Awami
League, Banasree Branch Rampura, dated 2 Sept@hdérat
[219];

* Mofazzal Hossain Chowdurry Maya, General Secrefahgka
City Awami League, dated 22 March 2005 at [CB220i

* Nurul Azad, President, Bangladesh Awami League,tralia,
dated 10 January 2005 at [226].
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3. The Tribunal determined the application in findingsd reasons that
extended to one page and one paragraph, relevast gfawhich are
extracted below:

“I do not accept any of the applicant's claims redat to his application for
protection. With regard to his original visa apmtion, | do not accept his
explanation that he lied about his employment gason of fear of not receiving a
visa (essentially the argument repeated in his sag latest submission). He has
presented no evidence as to why he, a respectedajist with ample financial
resources (which is what he and his advisers héaiened him to be), had reason to
fear that he would not receive a visa and woulddveed to obtain one by subterfuge.
The explanation in his case not convincing and | do not accept it.

“As to his claimed political profile, the applicarsind his advisers have only been
able to demonstrate how unreliable supporting doent® from Bangladesh are — a
fact of which both the applicant's advisers are Iwalare. However, each new
document must be considered on its merits andhidésbeen thoroughly done. The
Tribunal therefore twice consulted the Australiaigid Commission in Dhaka and
twice received the unequivocal advice from the Awlaeague through the High
Commission that the applicant’s claim that he hasgmificant position in the party
in the party is baseless. For this reason, | giveweight to the letter received from
the Australian President of the Awami League. Wigard to the applicant’s
adviser’'s most recent submission, | note that thawice to the Australian High
Commission was given by a senior official of theadivLeague in full knowledge of
at least some of the letters submitted by the appti | accept that advice.

“l find the applicant is a person willing to makedus claims and to support them
with documents on which | cannot rely. He is notedible witness in his own cause.
In these circumstances, | cannot accept any otldiens relevant to his application. |

do not accept that he has been assaulted or thmedtéor reason of journalistic or

political activities or that false cases have bdied against him or that he is of

interest for any reason to the Bangladesh polic¢éhat there is a real chance of such
things happening to him if he were to return to @adesh in the foreseeable future.”
[CB247]

4. The views expressed by the Tribunal concerning dpplicant’'s
credibility focus upon the accepted false declamatabout being an
insurance company executive that he made for thepogses of
obtaining a visa into Australia and the letterst twvare received and
submitted to corroborate his story that his ad@sihave placed him in
danger should he return to Bangladesh. There idismussion in the
findings and reasons of the corroborative evideoicéhe applicant’s
position as an Awami League journalist that is emited by several of
the documents found in the Court Book. Nor is therg discussion of
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other corroborative material such as greeting cémis the former

prime minister, invitations to functions and phaotgghs of the

applicant with important members of the Awami Leagulhe

respondent accepts that the failure of the Tribuoatliscuss these
matters can only be consistent with the Tribunaldigations under
ss.425 and 43WMigration Act 1958 (“the Act”) if the applicant’s

evidence about his position within the party ansl feiar is so badly
impugned that this corroborative evidence can haee weight

“because the well has been poisoned beyond redeniptkRe Minister

for Immigration; Ex parte S20/2002003) 183 ALR 58 per McHugh
and Gummow JJ at [49]. Whilst the Tribunal is deditto come to such
a view it can only do so in compliance with the\psmns of the Act

and in particular the provisions of ss.424A. Itties aspect of the
Tribunal’s decision-making conduct with which these is particularly
concerned.

5. The Tribunal sent to the applicant three s.424fetst The first, dated
18 February 2005, relevantly states:

“The Tribunal has information that would, subjeztany comments you make, be the
reason, or part of the reason, for deciding thatam not entitled to a protection visa.

The information is as follows:

In your primary application for protection in Austia, you described yourself as a
journalist and stated that your home in Dhaka waBanasri. However, with your
application for a visa to visit Australia, you sulted papers showing that you were a
Director of an insurance company and lived in Maél.

This information is relevant because this informatiis inconsistent with the
information supplied in your primary applicatiort, might lead the Tribunal to
conclude that it could not rely on other informatiprovided with your application
for protection.

You are invited to comment on this information. Yaemments are to be in writing
and in English.” [CB211]

The second letter was dated 9 March 2005, andaetbvstates:

“The Tribunal has information that would, subjeztainy comments you make, be the
reason, or part of the reason, for deciding thatam@ not entitled to a protection visa.

The information is as follows:
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In your hearing and in your primary applicationuydaimed to have been General
Secretary of South Banasree Rampura of the AL anudeaber of the Dhaka
Mahanagar (Metropolitan) executive committee of Alhte The Tribunal has reliable
information that you have at no time held eithethafse positions.

This information is relevant because this informatcasts into doubt the credibility
of your evidence as a whole.” [CB213]

These two letters were responded to by the appkcanew
immigration lawyers in a letter dated 1 April 200hat letter states

“Further to our letter of 21 March, we now enclasatutory declaration (sic) of the
applicant dated 30 March. With regard to the Tradisletter of 9 March, we ask the
Tribunal to clarify the source of the “reliable anfnation” on which the Tribunal is to
be basing the finding. In this regard, if the imf@tion relates to an inquiry made by
an officer of the Australian High Commission in Blawe ask to be informed of the
date the inquiry was made, the claim of the infartrta the High Commission and
the precise nature of the inquiry that was madeu Would appreciate that this is
highly significant as a general inquiry which didtnspecifically identify the
applicant to an individual who may not have dingdhown the applicant or who
may not have known the applicant by his full namely a nickname, which is very
common in Bangladesh, may not have revealed thécapps full identity. It has
been our experience frequently in Bangladesh tiwatifies of a general nature often
do not result in accurate information being receiv&iven the importance of the
information, the applicant is entitled in our subsion, as a matter of natural justice,
to be made aware of the circumstances of the ipdbat was made in order that he
can properly test the accuracy or otherwise ofrif@mation revealed.

With regard to the applicant’s positions with theva#imi League, the applicant has
provided to the Tribunal already letters from Shelasina, Abdul Jalil, General
Secretary of the Bangladesh Awami League Cetnrai@ittee and other documents,
all of which the applicant has invited the Triburtal formally verify with the
prominent signatories.

We now also enclose the following further documerdsfirming the applicant’s
specific involvement with the Banasree Unit:

a. Letter from ABM Badsha Alam who is the presidefthe Banasree branch.

b. Letter from Mofazzal Houssain Chowdhury Mayeae tBeneral Secretary of the
Dhaka City Awami League.

Again the Tribunal is invited to clarify the authieity of the letters and their

contents with the signatories. The above persoastl@rse authorised to provide
information in relation to the applicant. It is smitted that other sources which may
be the sources on whom the “reliable informatios’biased, are not reliable and
should therefore not be accepted.
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We await the Tribunal’s advice and specific resgottsthe questions raised in this
letter.” [CB215]

The statutory declaration of the applicant foun{CG8217] deals with
his grounds for describing himself as the direadbran insurance
company, essentially saying that the applicant @wsédoker to obtain
the visa in order to ensure he got one becauses dédwrs for his safety.
Decision-makers are cautioned against making advardings against
applicants because of the use of deceptive metiooadlstain entry into
a country by Hathaway ihhe Law of Refugee Staf{i®©91):

“The general rule, of course, is that if a peréaces the risk of serious harm, the
means by which she left her country of origin iseggially irrelevant.” (page 43)

Hathaway considered that only in certain situationsl it be
appropriate to consider information on the moddeyarture:

“...evidence of difficulty in securing official permies to leave may be probative of
a negative relationship between the claimant amdta¢e, and thus corroborate other
evidence tending to show a genuine risk of harm.

...Convention refugee status is fundamentally a foncof the risk faced by the

claimant, not of her mode of departure...the rolewtlence on mode of departure
should be carefully confined to situations of ewitiiery ambiguity, and should not be
allowed to override the fundamental concern to fidermpersons who would be at

genuine risk of serious harm upon return to thiaitesof origin.” (page 44)

Similarly the UNHCR Handbook, in its notes on theatment of
evidence provided by refugees, states at [198]:

“A person who, because of his experiences, wasan éf the authorities in his own
country may still feel apprehensive vis-a-vis amtharity. He may therefore be
afraid to speak freely and give a full and accueatgount of his case.

[99] While an initial interview should normally dide to bring an applicant’s story to
light, it may be necessary for the examiner toifslany apparent inconsistencies and
to resolve any contradictions in a further intewi@nd to find an explanation for any
misrepresentation or concealment of material fddtgrue statements by themselves
are not a reason for refusal of refugee statustaadhe examiner’s responsibility to
evaluate such statements in the light of all theuchstances of the case.
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[202] Since the examiner’'s conclusion on the famtgthe case and his personal
impression of the applicant will lead to a decistbat affects human lives, he must
apply the criteria in a spirit of justice and urgtanding and his judgment should not,
of course, be influenced by the personal considerdhat the applicant may be an

‘undeserving case’.

These admonitions to the decision-makers have besmented upon
favourably. For example Kirby J (in dissent) iNinister for
Immigration v SGLE2004) 207 ALR 1Zites the UNHCR Handbook
in circumstances where the applicant had failedetmunt attacks on
him in Iran and the murder of his family at aniadiinterview, claims
which formed the basis of his refugee applicatimting that

“Based on multiple factors, various authorities énaoted the risks of errors in initial
interviews of refugee applicants, on first arriirah country of refuge.” [73]

His Honour further cites Hathaway:

“Remembering the purpose of credibili§redibility is often seen as the crucial issue
in Tribunal determinations of refugee status. ... €h&as some suggestion during the
hearing of this appeal that inconsistent statembptasylum seekers might suggest
fabrication of evidence, and might justifiably le&m negative conclusions as to
credibility. While such a conclusion is sometimestified, refugee cases involve
special considerations where credibility is anés@ujeendran Sivalingam v Minister
for Immigration (unreported) Fed C of A, Full Court, No VG103 0998, 17
September 1998, BC9804822). There is no necessaryelation between
inconsistency and credibility in such cases. Maotdrs may explain why applicants
present with the appearance of poor credibilityeSéhinclude: mistrust of authority;
defects in perception and memory; cultural diffees) the effects of fear; the effects
of physical and psychological trauma; communicatom translation deficiencies;
poor experience elsewhere with governmental officiand a belief that the interests
of the applicants or their children may be advanbgdsaying what they believe
officials want to hear (JC Hathawayhe Law of Refugee StatuButterworths,
Toronto, 1991, pp84-7...). The Tribunal must be firnbld - if necessary by this
Court - that the process is one for arriving at ltlest possible understanding of the
facts in an inherently imperfect environment. Itnist to punish or disadvantage
vulnerable people because they have made falsaconsistent statements, or are
believed to have done so. [73]

Finkelstein J also cites Hathaway in contextNIAIS v Minister for
Immigration(2004) FCAFC 1 (reversed on appeal) states at [65]:

“...the Tribunal knows that many refugees have gasabon to distrust persons in
authority and may be less than honest in the eciEldhey give when they seek
asylum. ...J Hathaway makes the good point that elear evidence of lack of
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candour does not necessarily negate a claimantd fur protection. The tribunal is
still required to look at all the evidence and\arat its conclusion on the entire case:
J HathawayThe Law of Refugee Stati991 at 86.”

6. The solicitor’s letter also contained two statersefnom Mr A.B M
Badsha Alam, the president of the Banasree braffictheo Awami
League and Mr Mofazzal Chowdhury Maya, the Gen8Seadretary of
the Dhaka City Awami League. Mr Alam’s documenturid at
[CB219] confirms that he knows the applicant, thetwas a journalist,
and that he was elected an executive member ofDimeka City
Committee of the Bangladesh Awami League, and tmgreof the
Bangladesh Awami League South Banasree RampurakaDhal9.
The letter from Mr Chowdhury Maya states that tpeli@ant was an
executive member of the Dhaka City Committee of @atesh Awami
League. The effect of these letters, if acceptegemsiine, would be to
refute the evidence of the unknown informant ref@érto by the
Tribunal in its letter dated 9 March.

7. The Tribunal wrote a third s.424A letter to the laggnt on 2 June
2005. The letter is reproduced below

“Your application for review

The Tribunal has information that would, subjecatty comments you make, be the
reason, or part of the reason, for deciding thatam not entitled to a protection visa.

The information is as follows:

The following has been received from the Australidigh Commission in Dhaka in
response to your submission dated 1 April 2005:

“We provided copies of the letters from ABM Badshlm and Mofazzal
Hossain Chowdhury Maya to a well-placed and veniagesource within the
Awami League. Our source advised that the documeete most probably
signed by these people, however, he confirmed[thatapplicant] “does not
have a party identity.”

The Tribunal also asked the High Commission abbat dlaim in the applicant’s
original application for a visa to visit Australihat he was a Director of an insurance
company — [named]. (This was attested by two suppptetters from the company,
one signed by [named], General Manager.)

The High Commission replied as follows:
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“We contacted the [named] Insurance Company reggrthie applicant. A
Senior Assistant advised that no person by thisenaad ever worked as a
Director at the company since its establishme0@0. We were advised that
the company’s current accountant’s name is [narhed].

This information is relevant because the first-gdotinformation, confirming
previous advice, may lead the Tribunal to concltits important elements of the
applicant’s claims are untrue.

The second-quoted information, together with thetfimay lead the Tribunal to
guestion the applicant’s general credibility andita that he is a person who is very
ready to depart from the truth in order to achiewdesired objective.

You are invited to comment on this information."§Q27]-[228]

8. It is important to note that although the Tribuhad in its possession
letters from Sheikh Hasina, Abdul Jalil, Abdul Har®bdullah and
NA Fahid MP, none of those letters were sent toHlglhh Commission
for verification. It is also important to note thitie response that was
received from the High Commission’s source in reflatto the two
letters that were sent was not that the lettersewalse, but that the
applicant “does not have a party identity”. Thebtlinal utilises these
comments to make a finding

“As to his claimed political profile, the applica@nd his advisers have only been
able to demonstrate how unreliable supporting doents from Bangladesh are — a
fact of which both the applicant’s advisers arela@lare.” [CB247]

The unreliability of documents could be impliedrfradhe wording of
the letter of 9 March 2005 but certainly not frohe tletter of 18
February 2005 nor to my mind from the letter ofude 2005. There is
certainly no suggestion in any of the three lettheg the applicant or
his advisers were well aware of the unreliability supporting
documents from Bangladesh. It is unclear to me whkis assertion
comes from. The difficulty which | have with the mwis “does not have
a party identity” is that it requires a reader peculate upon what those
words mean. Do they mean that the applicant nesier the positions
he said he held? Do they mean that he might halgethese positions
but he no longer held them? Do they mean he i©ongdr a financial
member of the party? Do they mean that once a persdonger has a
party identity that that person is safe should érn to his former
country now or in the foreseeable future and camtirhis former
activities? | am unable to see how a Tribunal darse those words to
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support a proposition, that added to the Tribunfatising about the
explained false visa application, the well of tipplecant’s credibility is
poisoned beyond redemption. | am also concernddlilealribunal in
its letter says that the information confirms poed advice, but |
cannot see that it does. The previous advice watsthie applicant did
not hold the positions which he claimed to havelh&he information
does not go to those matters at all, unless onaable to construe the
enigmatic words “does not have a party identity’ptd the lie to the
statements made by Mr Badsha Alam and Mr ChowdMaya. The
source accepts that the letters were signed byetpessons. To my
mind that is acceptance of the truth of what wasimo them because
there is no suggestion, as there was SAGMF v Minister for
Immigration [2006] FCAFC 138 at [33], that they were documents
provided on a request in a humanitarian way to adiprmer supporter
and were worded to support economic refugee statiner than to
verify any particular status within the Awami Leaguf that was what
was being suggested then it should have been pleis.424A letter.

9. The requirements for a s.424A letter were recesgiyout by the Full
Court inSZGME In that case the court found a s.424A letter sethe
applicant did not contain the requisite informatiarhich was held to
be adverse to the applicant’s credibility and fodmke basis of the
decision, and the letter did not provide a suffitiexplanation as to
why that information was relevant to the review. Bimilar
circumstances to the present case, the Tribuna gavweight to a
number of documents provided to it by the applicantluding letters
of support from Awami League officers, on the basisnformation
received about the content of those letters froe Anstralian High
Commission in Dhaka. Branson, Finn and Bennett dte rthe
obligation imposed on the Tribunal by s.424A

“...relevantly had two aspects; first, to give thespendent particulars of any
information that the Tribunal considered would be teason, or a part of the reason,
for affirming the decision under review (s.424A@))(and secondly, to ensure, as far
as reasonably practicable, that the respondentrsiodel why the information was
relevant to the review (s.424A(1)(b)).” [31]

The Tribunal did not fully exhaust its responsii®é under s.424A in
that its letter to the applicant left it open foetapplicant to conclude
that the information received by the Tribunal wast mformation

SZGXB v Minister for Immigration & Anor [2007] FMCA®G Reasons for Judgment: Page 10



10.

11.

specifically about the letters he had providedretdated only to a class
of documents. Accordingly the applicant may notéhbeen aware that
the content of his letters was disbelieved by thibuhal or was in
doubt. Their Honours state:

“[40]...No practical or other difficulty stood in theay of the Tribunal telling the

respondent that the information which it had reediabout his letters of support
caused it to disbelieve or doubt the content of¢hietters. Yet the s.424A letter did
not explicitly tell the respondent that the relesmrof the review of the information
which it had received about his letters of suppaas that the information indicated
that the content of the letters was false.

[41] The Tribunal's failure to state explicitly theelevance to the review of the
information concerning the respondent’s lettersbport is of importance because
of the opaque nature of the particulars of therimfation provided to the respondent
by the s.424A letter; the use that the Tribunalld¢omake of the information as
particularised was not self-evident.”

The Tribunal here says in its findings and reasbas

“Each new document must be considered on its marnitsthis has been thoroughly
done.”

but it is difficult to understand what the Tribumakans by this phrase.
There is no discussion of the merits of the othmudnents of general
support given by the prominent members of the Awdraague
Parliamentary party. None of those letters were fautthe High
Commission or the source. Notwithstanding thisythee disregarded
and claimed to be unreliable presumably on thesktsit the Tribunal
had twice consulted the High Commission and twieeeived
unequivocal advice from the Awami League that tppliaant’s claim
that he is a significant position in the party éséless. But the Tribunal
received that information only once and it was tediu The refutation
was considered. To my mind the wording used aldoués not such as
to allow the Tribunal to come to such a conclusiathout providing
the applicant with a letter that ensured as farisaseasonably
practicable that the applicant understood why thi®rimation was
relevant to the review (s.424A(1)(b)).

Because of the views to which | have come concgrtiie Tribunal’s
failure to comply with s.424A(1)(b) it is not stilig necessary for me to
consider the alternative submissions of the appijcaamely that the
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Tribunal’'s decision demonstrates ostensible biaser helpful written
submission counsel for the Minister at [20] says:

“The first respondent contends that the claim ¢faxi actual or apprehended bias is
not made out. It is true that the Tribunal commdraepage 247.2 as follow$As to

his claimed political profile, the applicant andshadvisers have only been able to
demonstrate how unreliable supporting documentsf@angladesh are — a fact of
which both the applicant’s advisers are well awar@n one reading, this comment
amy reveal a prejudgment or outright rejectionhaf tlocumentation without proper
reasoning such as would constitute apprehended bigsortantly, however, the
Tribuanl goes on to stat&owever, each new document must be consideredson i
merits and this has been thoroughly done. The Tidbtherefore twice consulted the
Australian High Commission in Dhaka and twice rgee€li the unequivocal advice
from the Awami League through the High Commisdian the applicant’s claim that
he has a significant position in the party is bassl

As the Full Court stated i8ZGMF [2006] FCAFC 13&t [21], “What is critical is
that the member not close his or her mind agaimgtaalditional material that might
possibly prove probative.That the Tribunal did not reject the documents ightr,
but took the trouble to check the information ia ttocuments ot conduct which
suggest that the Tribunal had already reached @idedrom which it could not be
moved” (at [21]). The Tribunal offered logical reasons fits view, preferring one
source of information over other sources which emteth from the applicant.”

| would respectfully take issue with this submisslzecause the facts
are that only two of the letters were ever subpktbechecking through
the Australian High Commission and a larger numidfeletters were
rejected out of hand. It may well be that thisueel to deal with all the
letters, the failure to consider in any way atth# other corroborative
evidence contained in the court book, the apparegtiatuitous
comment that both the applicant and his adviseds‘tialy been able
to demonstrate how unreliable supporting documéots Bangladesh
are — a fact of which [they] are well awareind the use of the term
“bogus claims”could indicate that a hypothetical lay-minded ofseger
properly informed about the nature of the procegslinhe matters in
issue and the conduct said to give rise to the edqgmsion of bias,
might reasonably apprehend that the Tribunal memibght not have
brought an impartial mind to the question to beidist: Re Refugee
Review Tribunal; ex parte H2001) 179 ALR 425 at [27]-[28] and
[30]-[31]; Minister for Immigration v SZGMEsupra) at [14].

12. Given the concession of the Minister in relationttie failure of the
Tribunal to consider the other material providedthy applicant there
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are no discretionary matters which would preventfroen declaring
that this decision is invalid and of no effect. dwid grant the statutory
writs requested in the application and remit thetenao the Tribunal
to be heard and determined according to law. Teeamdent must pay
the applicant’s costs which | assess in the su5600.00.

| certify that the preceding twelve (12) paragraphs are a true copy of the
reasons for judgment of Raphael FM.

Associate:

Date:
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