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DECISION: The Tribunal remits the matter for reconsideratiaith the direction

that the applicant satisfies s.36(2)(a) of the Mlign Act, being a person to whom
Australia has protection obligations under the ge&s Convention.

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision mdy a delegate of the Minister for
Immigration and Citizenship to refuse to grant épplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to becaizen of India, arrived in Australia and applitx
the then Department of Immigration and Multiculuaad Indigenous Affairs for a
Protection (Class XA) visa. The delegate decidedefase to grant the visa and
notified the applicant of the decision and his egwrights.

[Information deleted: s.431]

The delegate refused the visa application on tleslthat the applicant is not a person
to whom Australia has protection obligations unither Refugees Convention.

The matter is now before the Tribunal for review.

RELEVANT LAW

Under s. 65(1) a visa may be granted only if theisien maker is satisfied that the
prescribed criteria for the visa have been satlisfie general, the relevant criteria for

the grant of a protection visa are those in forbenvthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.



Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Austalo whom the Minister is satisfied
Australia has protection obligations under 1951 @mion Relating to the Status of
Refugees as amended by the 1967 Protocol Relatintheg Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection &laA) visa are set out in Parts 785
and 866 of Schedule 2 to the Migration Regulatib®@4.

Definition of ‘refugee’

Australia is a party to the Refugees Convention, ageherally speaking, has
protection obligations to people who are refugegsdefined in Article 1 of the
Convention. Article 1A(2) relevantly defines a rgée as any person who:

to well-founded fear of being persecuted for reasohrace, religion, nationality,
membership of a particular social group or polltigginion, is outside the country of
his nationality and is unable or, owing to suclhr feaunwilling to avail himself of the
protection of that country; or who, not having dio@ality and being outside the
country of his former habitual residence, is unaisleowing to such fear, is unwilling
to return to it.

The High Court has considered this definition imuanber of cases, notabBhan Yee
Kin v MIEA [1989] HCA 62;(1989) 169 CLR 37%pplicant A v MIEA [1997] HCA
4; (1997) 190 CLR 225MIEA v Guo [1997] HCA 22(1997) 191 CLR 559Chen Shi
Hai v MIMA [2000] HCA 19;(2000) 201 CLR 293MIMA v Haiji Ibrahim [2000]

HCA 55;(2000) 204 CLR 1MIMA v Khawar [2002] HCA 141{2002) 210 CLR 1,
MIMA v Respondents S152/2003 [2004] HCA (2804) 222 CLR 1 andpplicant S
v MIMA [2004] HCA 25;(2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspettArticle 1A(2) for the
purposes of the application of the Act and the lagns to a particular person.

There are four key elements to the Convention defim First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un@diR¢1) of the Act persecution

must involve “serious harm” to the applicant (s.@)g)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressiserious harm” includes, for

example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accessbasic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The Hi@lourt has explained that
persecution may be directed against a person asdandual or as a member of a
group. The persecution must have an official quaiit the sense that it is official, or
officially tolerated or uncontrollable by the authies of the country of nationality.

However, the threat of harm need not be the prodiugbvernment policy; it may be

enough that the government has failed or is unéblprotect the applicant from

persecution.



Further, persecution implies an element of motoraton the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need
not be one of enmity, malignity or other antipatbwards the victim on the part of
the persecutor.

Third, the persecution which the applicant fearsstmioe for one or more of the
reasons enumerated in the Convention definitionaeer religion, nationality,
membership of a particular social group or politigpinion. The phrase “for reasons
of” serves to identify the motivation for the imflion of the persecution. The
persecution feared need not smely attributable to a Convention reason. However,
persecution for multiple motivations will not sdyisthe relevant test unless a
Convention reason or reasons constitute at least ebsential and significant
motivation for the persecution feared: s.91R(1dfethe Act.

Fourth, an applicant’s fear of persecution for an¢amtion reason must be a “well-
founded” fear. This adds an objective requiremerihé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahup “real chance” of persecution
for a Convention stipulated reason. A fear is i@linded where there is a real
substantial basis for it but not if it is merelysamed or based on mere speculation. A
“real chance” is one that is not remote or insulisthor a far-fetched possibility. A
person can have a well-founded fear of perseci@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or ummgllbecause of his or her fear, to
avail himself or herself of the protection of his ber country or countries of
nationality or, if stateless, unable, or unwillihgcause of his or her fear, to return to
his or her country of former habitual residence.

Whether an applicant is a person to whom Austtas protection obligations is to be
assessed upon the facts as they exist when thsialeds made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’'s case GLF2004/28708 and the

Tribunal files relating to the applicant. The Tnilal also has had regard to the
material referred to in the delegate's decisiod, @her material available to it from a
range of sources.

The applicant claims fear of persecution in Indiathe Convention-related reason of
membership of a particular social group.

Application for visa to enter Australia

According to Department records the applicant adiin Australia on a valid visa.
The visa was issued in City A in India.

Protection visa application (PVA)



According to his protection visa application, thppkcant is a stated age. He was born
in City A, India. He is not married. He speaks,tesiand reads Hindi, English and
Punjabi. He describes his religion as Sikh. Hisspad was issued in City A on a

stated date. He has had a stated number of yedmsnoél education. He lists one

residential address in City A, India but does maticate the dates in which he lived

there. The applicant indicates that his parentsilivindia. On the PVA the applicant

states that Person P, born in India on a stated, dathis partner. The applicant

indicates that he has never been convicted ofrairtal offence, and that he is not

charged with any offence that is currently awaitiegal action. He does not list any
past employment.

The applicant attached a statement to the PVA wlscket out below, with minor
editorial changes made as indicated:

| , [the applicant] of [address] do hereby statat thwas born in [City A], India on
[date]. | am a Shikh [sic] by birth. My father isbasinessman and it is known in the
community. He is related with the social, religicusd cultural organisations in our
locality. He is respected by all in the societyds educated in [name of] school at [a
location in City A], India.

I wish to apply for [a] protection visa as a victiof persecution, as one of the
members of [the] homosexual community and alsonigrhomosexual relationship
with another man of the same community. | wish ridigate that |1 have left my
country of residence, India, a situation which &irane to leave as a result of my
relationship with a man. | have legitimate fears &m forced to go back [to] that
country. There is a well-founded fear of persecutba my return back to India. It is
relevant to note that social and national viewsregadhomosexuals in India are very
severe. | have experienced a very uncertain livihg to great turbulent and
antagonistic behaviours of community members argb dhe law enforcement
authority. | do seek to apply for the refugee stabecause | believe my case has
adequate merit to be considered. In India | amgquldan what can be regarded as [a]
unique position and compelling nature. | believat tmy specific circumstances are
worthy of sympathetic appraisal.

| am a young person of [stated] age. | [grew] upairstrict social and religious
environment. | started my school at the age oftg¢staage]. Co-education system
prevails in that school. | have to associate wilisbdue to social restrictions. | was a
very shy boy by nature. | completed my primary edion in [year 1].

| was admitted in year six in [year 2] and it was beginning of my high school year.
Since then | felt comfortable to establish friengdshith boys senior to me. | used to
think myself as passive homosexual. | was diffeterthe other boys in the class in
behaviour and lifestyle. This attracted the attantf senior boys in the school and |
found that one of them had shown interest [in] ke.used to take special care of me
in any school event and also in the playgrounevduild give me pleasure. | lost my
attention to my studies and this caused [me] teatfa year].

| was about [age] and was a student [in] [stateat]yén the year [year 3], the school
was celebrating a national day on [date]. It wdsgagathering. In the evening when
everyone was busy with that program, [name of] [@eaior] student took me and he
involved me in some sort of sexual activities. My :ature prevented me to escape



from the situation. | was so scared to avoid titatation. After a while | was feeling
very good, enjoyed the moment. It was a totally egyerience in my life.

| started to feel excitement out of that night. STbpens a new horizon in my life. |
found enormous change in my thinking, attitude,avedur and lifestyle. | started
thinking to choose a lifestyle like [a] girl. | tehat | am attractive to other boys. | was
very keen to establish [a] relationship with thespa of [the] same-sex. [The senior
student] became very close to me and | establiffertiship with him. Gradually our
relationship went further and further. We becamey vatimate to each other. We
loved each other. We started to meet each othdiffatent places. We used to go to
[the] cinema, watched drama and [sometimes] pastynmurs together. As time
went on we attracted the attention of the membitiseocommunity. People started to
whisper about us. [The senior student’s] father eamknow about our relationship.
He became very furious and asked him not to agsowdh me. My parents were
reported against me. My father warned me to ab$tam [these] sort[s] of activities
that are very offensive in the eyes of society also religion. However | ignored all
[this] advice and threat[s]. Our relationshi[p] $hdeen continuing. Both our parents
were cautious if it spreads out in our locality.iifhappens this would be very
disgraceful for our families. It would even prevené establishment of any kind of
marital relationship with siblings of this familAt one stage [the senior student’s]
father did not allow him to come to school anddaie he was admitted to another
school. At one stage [the senior student] startedvioid me and told that it is a
wrongdoing. As such our relationship came to an end

| was totally devastated with that occurrence. $\wstiessed and | failed to cope with
the whole situation. It was very difficult for me attend my classes attentively. It was
a big shock to me. | suffered from mental problehfailed to appear [at] my annual
examination in [a stated year]. | was under thattnent of a [medical specialist] for
[period of time]. Gradually my situation improveddl started my school again in
[year 4]. The state of mind and not allow me totoare my studies and | left school
in [year 5] when | was a student of [stated yeatr].

My lifestyle changed. | had a very unstable mind &rould hardly concentrate on
anything. With a view to increasing my confidenceg father would take me with him
in his office from where he manages his [descriptif] business. Every afternoon |
would spend a few hours in that place. The [workerd other employees] used to
take [a] rest after completing their [work]. | beva acquainted with them. As [l was
the] son of the owner they were very cordial to ftheame to my attention that one of
the [employees] named [Person P] was very enthisi@sgossip with me and take
me for tea/lunch in [the] absence of my father. @ag he offered me an expensive
gift [description of gift] during our festive timénitially | was hesitant to accept his
gifts. Finally [Person P’s] repeated requests aocedl me to accept that gift.

[Person P] was living in the vicinity of my neighbbbood. He is a [description of
employment] and employed in our company. He watddae close to me. Gradually
an intimacy developed between us without beingcedti His personality and caring
attitude impressed me very much. | realised thatelein love with me and | felt
happiness. | started to feel relax[ed] and | wasirgemy confidence back. | sighted
the dream of living with [Person P] though | kndvat it may not be possible in our
society and the Indian law would be against thati@hship of same sex. The law is a
great impediment to our relationship. Since | met hstarted to be reluctant in my



personal life. | started to spend enormous timé yRerson P] beyond the knowledge
of my family and friends. | was very keen to get tompany of [Person P].

| have come from an affluent family. [Person P} &@e inattentive to his job. |

use[d] to spend money lavishly for him. We becamedgintimate friends. | also

presented him [with] gifts on different social araligious festivals. We [c]ouldn't

spend a day without seeing each other. Our relsitipris genuine in continuing. We
used to go to witness movies, social and religigagramme([s] together and also to
go to distant places to stay overnight. We fellléep love.

We realised that our relationship should be evengsas we would not be able to
live being separated from each other. We have al gowlerstanding. We have
common liking and disliking. We decided to live éblger like [a] happy couple. We
had to think twice to proceed with this decisionvas have had to go against the
social and religious environment. However we did giwe up and looking for the

opportunity.

At one stage the people of my localities came tovkrof our relationship and
declared it completely illicit and against the gedn. | became known as gay in our
community. Both of us should be severely punisliedlei continue our relationship.
The community leaders approached my parents addhat this kind of relationship
is great stigma. It must be halted to prevent therdall of the society.

In the meantime the community raised the mattemyofather and he warned and
threatened me to break the relationship. | proteated denied their proposal. | was
adamant [in] my decision to continue the relatiopsh

It was my birthday on [a date in year 6] and [Per§9 took me [out to Place V]
named [name of place V]. We sat in a corner ofd®M] and were talking [to] each
other. Suddenly a group of people surrounded usbaad us severely. At that time
some people came forward and saved us. The inciwdasntreported to the police on
the same day. [The] police took no action. Instglae] police threatened [to take us]
into custody and branded our relationship as illegaer Indian law. We had to pay
[a sum of money] to the police on demand to comeobyolice station. Since then
we started to meet in secret places carefully ] tcommunity people [were] not
aware of our matters. We promised to continue oelationship under any
circumstances. It is quite unthinkable to en[d] celationship. Eventually we failed
to avoid the members of the community. When theypnecao know that our
relationship [was] still continuing they became ma@ggressive. They warned my
parents that if this illegal relationship continud® whole family would face the
consequences. In [year 7] our family was ostraclsechuse they failed to stop me
from homosexual relationship. My family was harasard | was banned to enter into
our place of worship. People made derogatory consni@nthe street to my partner
and me. The harassment has been increasingly ctivelyal was discriminated in
every [walk] of life.

In [early year 7], the community people took theues to local arbitration court
consisting of religious and local leaders. They eamp with a verdict that we should
face severe punishment as our activities are cdeiplélegal under Section 377 of
the Indian Penal Code. The punishment for homodeauatvities is ten years



imprisonment. They unanimously decided to refes timatter to law enforcement
authorities.

Finally the community leaders took this matter tmrt. The court [summoned] our
presence in the court. My parents stood besideanenf safety. My parents were
afraid and told me to go away from home. | wenthading here and there. | was not
aware of whereabouts of [Person P] prior to my depa from India. In the mean

time my father arranged a [class of] visa for miysgld my mother. My mother

accompanied me to Australia and we arrived on fa otayear 7]. After my departure,

the community people are not making any problemsygarents and they are living
a happy life. My family will also experience sev@mblems on [my] return to India.

| have been suffering from severe trauma. Currdniigve been suffering from post-
traumatic mental disorder. | cannot sleep at nigghd | have also been suffering
mental and psychological problems. The separatiom fmy partner is a great set
back in my life and it is intolerable pain to meé.id causing great damage to my
physical and mental health.

| believe that | have a real chance of being pertsgicon my return back to India and
also to my locality. | shall not be safe to moveatwther place and | will experience
the same problems. [The] [p]ossible protection @iving to another area in India is
delusive. Continuation of our relationship is imgpibte wherever we go. | believe |
have no future in India.

My partner’s life is in jeopardy in India. He hasdn living a captive life in his own
land. He does not have any civil liberty. If hedstected he will face jail for at least
ten years. There is no chance of reconciliationam existing socio-religious
environment in India. As it is not possible for toechange my lifestyle and break my
current relationship, | shall be prosecuted andgmrted on my return back to India.

| urge you to give sympathetic consideration torape me [a] Protection Visa in
Australia that would save my life and give me tippartunity for reconciliation with
my partner.

The applicant has been represented in regard t@¥#eand review by a migration
agent. He continues to be represented by the rnogragent.

Documents submitted by the applicant during the corse of review

Following the first Tribunal hearing the applicawas invited to provide further
information to support the claim made during tharivgy that he had been attacked
“outside his community” and also to comment onaarcountry information which
was “both favourable and prejudicial” to claims fprotection. In response the
applicant submitted the following documents:

. A letter from Political Party Q State B. It is oetterhead under the
authority of a religious management committee, Catten D. The translation
provided by the applicant does not include the ddtthe letter. It states as
follows, with editorial changes indicated:
of applicant, father's name and address] He do desgusting thing for community.
For that reason [the applicant] has been kick[edflmm his community/society. Our



government and Sikh society does not like this tgpgerson. He does not live
anymore in our society
. An un-dated copy of the applicant’'s “statement wlige station”
Location M, City A and an unsigned typed Englisgmslation of it written in
capital letters. The translation states as followsth editorial changes
indicated:

[Name of applicant, name of his father, and farhitlyne address]He stated: “I live at
the above address with my family and [I am] unem@tb Today | am in [Place W] at
[Location M] with my friend [Person P]. After firfi§ing] our work when we both
sitting in [Place W] some beaten us very badly bseaof our relationship and threat
[en]us if they see us again here they will kill ihen we ran from there to save our
lives”.

. An undated letter from the applicant's mother and wnsigned

translation. It is translated as follows, with edial changes indicated:
are all right here, | hope you [are] also good.i$sryou so much. | tell you keep in
good society but you not listen [to] me. That dayew people beat you and [Person P]
in [the] [Place W]...[D]Jon’t come back to India yare not safe here. You give so
much [tension] to me. Your father [is] also in [¢@an]. Now we have no fear of
anyone. [Person P] asking about you. [D]on’'t wabput us we are happy here. Take
care. Your mother.

Before the second hearing the applicant made aisalam to the Tribunal to which
he attached four exhibits. Part of that submisg@et out below, with minor editorial
changes as indicated:

...delegate of the Minister for Immigration...was maoncerned about the political
situation of India rather than my personal probldregperienced prior to my arrival
in Australia...

...have come from Sikh religious background. Homoséuis forbidden in [the]
society | lived, in the religion | belie[v]e in, dnn the country | have come from,
under the [law] in India. | was persecuted priofddav[ing] the country and was a
victim [for] homosexual relationship. | had alsoeey chance of being prosecuted
under Section 377 of Indian Panel code. It is evideom article (Exhibit 1) that the
same sex marriage is denounced by a Sikh leadasrged the Sikh assembl[y] not to
allow the holding of such ceremonies in a Sikh @latworship.

clearly [portrays in] exhibit 2 that four men wagested on charges of homosexual
conduct under section 377 of the Indian Penal G#lé) and this Section of the Act
violates the basic human right to privacy and fozedf express one's views. | shall
be one of the victims of persecution on my retuankbunder this [A]ct and | shall be
deprived of my personal freedom.

...relationship is not socially accepted. If any @maaged in such relationship the
members of the society harm him physically and @mnatly. The religious and social

leaders try to prosecute those persons in accoedaith local law. | was one of the

victims of such situation prior to depart India feafety of my life. It is very clear

from Exhibit 3 [that] people involved in homosexualationship become [victims] of

persecution in India under [the] social and religicystem.



is illegal in India and public reaction to the satisnal murder this month of a gay
project officer with an international aid agencyshexposed the limited social
acceptability in India for alternative sexual prefeces" (Exhibit 4). Homosexual
relationship is a crime in India as it is agaim& order of nature.

...was physically harmed for my homosexual relatigmsas such [a] relationship is
not acceptable socially and religiously. | was diemated in every sphere of my life.
The members of the society harassed me systeniatigbl family was the victim of
harassment. | was banned to enter into our placgoo$hip. People used to make
derogatory comments in the street to me. The leealers determined that | should be
punished under IPC 377 and refer this matter todaf@rcing authority. Finally | left
India for safety of my life and avoid persecution.

...delegate has acknowledged, "Gay sex is illegahdma. Article 377 of the Indian
Penal Code forbids "carnal intercourse againsitider of nature with men, women

or animals".

...Is evident that | will be prosecuted under Sec8@@ of the Penal Code and | will
face imprisonment for at least 10 years under ttiefédr my relationship with another
man, which is completely illegal in India.

...Is not possible for me to avoid persecution glbcate to another part of India.

...Is fact that where ever | go my relationship veMist. People of any part of India
will consider this matter as illicit as it is not@pted by religion, society and legal
system. We shall be treated in the same mannerewtiewe go. Apart from this it is
physically impossible for a person like me to blecated from my permanent place
of residence to any other part of India. The s@onomic and cultural perspective
prevents people to migrate from one district tothaoin India. Whoever migrates he
is easily identifiable at that area and the redidénhat area are inquisitive regarding
his arrival. He is always being regarded as alieth a&ill be deprived of dignity and
normal social life. It is also very difficult to suve in an area different from my usual
residence because of limited employment opportuimtgrnal flight is not also viable
due to pervasive family and religious network tlgiowountry.

...assessing officer has taken the verdict of "l@hltrary court” very lightly. | have
experienced direct persecution including seriougsigial violence as a result of my
homosexual relationship. | now suffer great trawasa result of this persecution and
is genuinely fearful for my safety if required teturn, a fear, which | submit, is well
founded having regard to my previous experiencgsopponents and persecutors are
very powerful in my area. My life will be under jeardy on my return back to India.
note that | have provided herewith some documerdisiding a letter from [Political
Party Q] [State B] in support of my claim for Prctien visa...

The applicant submitted an accredited translaticamother letter from Political Party
Q State B. The original in Hindi was not includéthe letter is dated and is on
letterhead under the authority of the religious aggment committee, Committee D.
The letter is signed by the General Secretary.tfdreslator states that Political Party
Q is “one of the factions of a Sikh Organizationndia” and a word in the title of the



religious management committee, Committee D, reti@ra Sikh Temple. The letter
states as follows, with editorial changes indicated

...of applicant, father’s] has in the area belongstgood family. Because of [the
applicant’s] wrong actions, we cannot keep [him]our society. The relationship
between man and man will have bad influence insogrety.

The exhibits that were referred to above were h#ddo the applicant’'s submission.
They are set out below. The exhibits were apparetdivnloaded from the Internet.
They are listed below with the website address w/ligey can be currently found:

. Exhibit 1: Sikh Leader in India Denounces Same Sex Marriagelary
18, 2005. By Brian Laghi, The Globe and Mail, Relig News, The Pew
Forum on Religion & Public Life
http://pewforum.org/news/display.php?NewsID=4287cdéssed 21 August
2007).

. Exhibit 2: Letter to Indian Prime Minister Singh - on the atef four
men on charges of homosexual conduct in LuckHaman Rights Watch, 1
October 2006 http://hrw.org/english/docs/2006/04ifidia12399.htm (-
Accessed 21 August 2007).

. Exhibit 3: India’s gays Awaken to Bad dream. Homosexuals have
fight centuries of social stigmaMike McPhate October 10, 2004
http://sfgate.com/cgi-
bin/article.cgi?file=/chronicle/archive/2004/10/MG7M94V1UL.DTL
(Accessed 21 August 2007)

. Exhibit 4: Gays in India and an Antiquated LaBodomy laws
Todayonline.com August 26, 2004 By Ranijit Devrajiel Press Service
http://www.sodomylaws.org/world/india/innews049.htm (-Accessed 21
August 2007).

HEARINGS

The applicant appeared at earlier Tribunal hearifige Tribunal has given regard to
the applicant’s evidence in the course of thoseihgs

Final Hearing
Theapplicant appeared before the Tribunal to giveeawe and present arguments.

The Tribunal hearing was conducted with the asstgtaf an interpreter in the Hindi
(Indian) language, who at the applicant's requesinftime to time translated the
Tribunal's questions into Hindi. The applicant @sged in English throughout the
hearing, with occasional assistance from the imétep.

The applicant's  migration agent did not attend théearing.
The applicant did not bring his passport to theringa He offered to bring it to the
Tribunal later that day. However, as copies of riidevant pages of his passport are
held on file his offer was considered not necessary



The applicant said that since arriving in Austraha has lived at various addresses.
He currently shares a unit with an Indian friend an Indian family. He has his own
bedroom. He has little to do with the family. Theitus divided into three separate
living areas. He was introduced to the family tigiodriends at Sikh Temple T which
he regularly attends.

The applicant’s religious activities in Australia

The Tribunal asked the applicant about the Tem@lerqwarg he attends. He said
the name of the Temple, Temple T and where itcéatled. He said he attends there
regularly. He attends on weekends. He goes to wirbke with others in prayer, and
to participate in the activities that they haveeafirayer. Sometimes the Temple runs
social programs which he attends. He has also toeanother Temple, Temple U. He
prefers Temple T as it is closer. Although he hesnbattending Temple T for some
years, he said that he is private about his homudig It is not an issue for the other
worshippers at the Temple. He said that perhape theuld be a few of his friends
who attend there who are aware of his sexual @imemt

The applicant's knowledge of Sikhism

The Tribunal asked the applicant about Sikhismskie that the strict adherents did
not drink alcohol or eat meat and they do not hatrthair. Although he identified as
Sikh, he was not strict about his religion and del“a little” of eating meat and

drinking alcohol.

The applicant knew the name of the Guru who hadhded Sikhism, but he
incorrectly thought that he had been born in thth &ntury, rather than the 15th
century. He was able to name seven of the 10 Guescould name the Sikh
religious holidays and he could describe the “5”"K&e below, page 17). He said
that in general, homosexuality was forbidden inrdigion.

Employment

The applicant told the Tribunal that he had workéa place in Suburb R and stated
when that was. He said that he had become tirédeopart-time work there, and he
had come to the conclusion that he could make mmoomey elsewhere. He is

currently working in different employment throudhetweek at a place in Suburb S.
He described the nature of his work.

The applicant said that he did not work in Indiadese there was no need to. He said
that his parents had provided for him.

Activities in Australia

The applicant said that in weekends he goes oatgarticular area with his friends.
There are the several clubs which he goes to ancimed one club. He said that his
closest friends are “Indian” with the exceptionasfe who is “Australian”. Some of

these Indian friends are Hindu, some are Sikh. T¢mye from different parts of

India.



He attends the Sikh Temple at least weekly, andsibase close friends who also
attend.

The applicant said that he has a few close fridmasno long-term partner. The
applicant said that he has not had a “good strelagionship” since he left India.

The applicant says that he attends a group whichameed and he described their
activities.

His family in India

The applicant said that his mother accompanied tunAustralia on a previous
occasion. She stayed for a brief period beforermetg to India. His mother and
father live together in City A. He has no siblings.

The applicant's father had worked in varied ocdopatand in about year 0 or year 00
his father started a business. This business haaht® quite successful servicing the
private sector as well as in government contracts.

He speaks to his mother about once a week. Has®nably close to her but she does
not understand or accept his homosexuality andishes cause of tension between
them. She wants him to “come back to India and beaal boy.”

The applicant’s father has not spoken to him faorg time. He rang his father when
he first arrived in Australia, but it became cléahim that his father did not want to
speak to him. His mother confirmed that this wasesti and told him that it was best
not to try and contact his father. His father coulot forgive him for being a
homosexual.

His father had become increasingly angry with tppliaant following the events of
year 6. There was so much anger and tension ilmdhee that the applicant had to
move out in early year 7. His father would switcfi the television while the
applicant was watching it. He told the applicantsther not to give him any food. He
cut off the applicant's supply of "pocket moneythaligh the applicant said that his
mother continued to quietly supply him with enougbney to live on. The applicant
moved from his family home into a relative’s honoe & while. His relative knew of
his homosexuality. He did not approve of the applits lifestyle and sexual
orientation, but allowed the applicant to stay witin on the understanding that it was
temporary and that he did it to assist the applisgarents.

The applicant’s schooling

The applicant attended a named school which wastifabel by its name. The
Tribunal asked what that identity stood for. Thelayant said what it was. The school
was a mixed religious denominational, co-educati@eaool which were separated
into primary and secondary.

The applicant confirmed what he had written in $tstements that he had to repeat
one year after becoming distracted by the atterdfosome senior boys. He said that



it was at this time he realised that he was diffefeom the other boys. The other
boys “liked to look at and talk to the girls”.

The applicant said that his first physical expereeas a homosexual was with a senior
student when he was in his early teens. The sstudent was at the same school. He
said that he and the senior student had becomeclasg. They had thought that they

loved each other. They spent a lot of time togethiéhe cinema, and watching plays

and concerts. He said that as they spent morettigether people began to “whisper

about us”.

Someone reported their relationship to the sertisdent’s father. He was furious.

Then someone told his parents. They were angrywandconcerned that other people
in the community would find out about their sonéxsality and the family would be

disgraced. They wanted him to marry and they werecerned that if people knew
about his homosexual conduct, he would not be tabdet married.

The Tribunal asked the applicant about his statéimenhich he said that if everyone
became aware of his relationship with the seniodestt “it would even prevent the
establishment of any kind of marital relationshiphwa] sibling of this family”. The
Tribunal said that this appeared to be in confiith what he had said earlier in the
hearing that he was an only child. The applicamfiomed that he was an only child.
He said that this was a mistake and should not heea included in the statement.

The applicant said that that the senior studemttlelr had beaten the senior student
because of their homosexual relationship. Thenstreor student’s father removed
him from the school. The applicant lost contachwiite senior student from this time.
The applicant's said that his own father had besy angry with him but he had
never physically harmed him.

After the senior student left the school the ampiicwas devastated. He had no
friends. He was alienated. He could not concenttdéchad headaches. He could not
sleep. His parents arranged for him to see a mlegiieialist. He saw one several
times over the period of the year. The applicart 8zt he could not submit a report
to the Tribunal because there was no report madkisofcondition. The medical
specialist encouraged him not to think about thitings distressed him, to try and see
comedies, and to get outside in the parks. Theicgl said that the issue of his
homosexuality was discussed in terms of “why” wasahhomosexual. Although the
applicant was very distressed at this time he didattempt to harm himself. He said
that he returned to school in year 4. However,dumd study and concentration very
difficult and so he left school around mid year Ban he was in senior high school.

The applicant's relationship with Person P

After leaving school, the applicant spent timeiatfather's business regularly during
the week. That is where he met and later commeacesdationship with Person P,
who was an employee in his father's business. Giflgguan intimacy developed
between the applicant and Person P. They werallgitareful not to come to other
people's attention. The applicant said that he betbme very “private” after the
distressing events with people finding out abowg telationship with the senior
student.



He said that he and Person P had thought aboutgaft a home together but it was
never more than a wish. They never had the oppityttondo anything about doing it.

Person P was fired by the applicant's father inm geafter he heard about the incident
in Place W. The applicant told the Tribunal thathlas lost contact with Person P. He
does not know where he is now. When the applicamiecto Australia he rang Person
P in year 7, and soon after again in year 7. Ttz thie last time he spoke to him.

Incident at Place V in Year 6

The Tribunal asked the applicant about the incidérich occurred in Place V in year
6. Place V was about “two or three suburbs” awaynfthe applicant's home. They
did not like to go to similar places closer to hasme as they would be seen by people
whom they knew.

The applicant said that he and Person P were amreecof Place V. A group of a few
men spotted them from the street and came intoePlacThe applicant knew the
name of one of them and thought that he recogranether who had been a “senior”
at his school. The other boys lived in the nextushlaway from his home. The group
started to taunt them. They called them names.€Ttadlled them as homosexuals.
The applicant said that the names are words whiehabways used a derogatory
fashion. The men started to hit the applicant amgdh P with their fists. The owner
of Place V called the police but by the time thégeoarrived the attackers had moved
on. The applicant was bleeding. One of the attackad a bangle on his hand and this
had cut the applicant. He did not require hosm#ion. Neither did Person P. The
applicant said that Person P was not bleeding.appdicant said that he was many
years older and was taller than the applicant,eswés better able to defend himself.
The applicant said what his height is now, buthat time of attack he was only a
teenager and he was smaller. The attack was unkgdyanexpected and had been
frightening. He was not able to defend himself bk @as Person P had defended
himself.

When the police officers arrived they took the apit and Person P outside. They
asked for their names, and how the attack hadesdtafithe applicant told the police
that they were in a homosexual relationship. Thikcpadid not approve of their
homosexuality and became upset with them. They ttuddh to accompany them to
the police station for further questioning.

The applicant told the Tribunal did not give thdigmthe name of the attacker whom
he knew because he assumed that there would betroobde and violence from that
person. He said that he could “become more of amghif he reported him to the

police.

Person P told the police that they did not wangaoto the police station. He gave
them some money so that they did not have to gbdg@olice station. The applicant
told the Tribunal that amount was not a lot of mohait gave the example that it
could “buy three hamburgers at McDonald's”.

Incident in Place W later in Year 6



The Tribunal asked the applicant about the incidg¢mlace W which had occurred in
year 6 and about which the applicant had spoken thfe previous Tribunal hearings.
The Tribunal asked the applicant why he had noluded the description of this
incident in the statement attached to the PVA. @pplicant said: “I didn’t think
about it.” The Tribunal asked if it had in fact Ipgped. The applicant emphatically
said that it had.

It had occurred after the incident at Place V. IMeught it had been later in year 6. He
said that he and Person P were sitting in PlacenVdl weekday one afternoon after
Person P had finished work. There had been no ¢see aound. Place W was

surrounded by bushes and they were out of sighés$ers-by. The applicant said that
he and Person P had sexual relations and therreéhdnessed. They moved and sat in
another part of Place W, X, with their arms aro@adh other. X was adjacent to a
games area. The applicant drew a diagram of Plade \Wdicate where the bushes
and X were located. The applicant said that a gafigeveral men arrived at X. They

became menacing. The applicant was hit with a p&oeood before the men ran

away. The applicant said he was not hurt signitigamor was Person P but they had
been very frightened about what might happen tontléth no one else around to

help them. They thought that the men may be wafonghem.

He and Person P rang the police. Police officaiended and took a statement from
the applicant. One of the police officers told #pplicant that he knew the applicant
had been involved in the incident at Place V presipin year 6. He said “you're the

homosexual aren’t you?” The police did not requleetn to attend the police station
this time. But one of the police officers rang #pplicant's father from Place W, told
him what had happened, and told him to come toePW&cand pickup his son. His

father came. He was very angry. Person P was $inedly after this incident.

The Tribunal asked about whether the applicant Regon P had often had sexual
relations in Place W. He said that they had notedem before. They tried to be as
private as possible. Sometimes they had been tgethhis father's work place.

Other times they had been in the business officermthe others were not around. He
said that had been was difficult for them becausdived with his parents, as did

Person P.

Not long after this, the applicant's home was pklgth stones one night. The only
damage was some broken glass but he assumed thetaiéd to community
intolerance to his homosexual relationship.

The local arbitration committee

The Tribunal asked the applicant about the lochitration committee which he
claimed had met to discuss his relationship withs®e P. The applicant said that
local arbitration committee was a community orgatis where the oldest people in
the community from the two or three local suburbstggether to discuss issues they
perceived to affect the local area. There are ddeaters, not just Sikh leaders on the
committee. He said that the local arbitration cottesi met in year 7 to discuss his
behaviour with Person P. They decided that theydcoaot tolerate their behaviour.



The applicant was asked to attend this local aoain committee hearing. Someone
went around to his parent’s house and left a mest®ad he should go. Neither of his
parents went. He did not attend either. His pareet® very angry with him.

The matter never got to court. He was not chargelddaes not have charges pending.
He said that his statement attached to the PVAim@srect on this point. The matter
only went to the local arbitration committee. ThBgt not approve of his homosexual
conduct and they decided that he should not bevatido go into the Temple or any
other sacred place and that local area.

The applicant confirmed that there were two letfeosn Political Party Q, State.B
One is undated (but apparently written in yearrn®) & and the applicant’s translation
of it are on file. The other is dated with a dateyéar 7 and an accredited translation
of it (but not the letter itself) is on file. Theribunal requested that the applicant
submit this letter, which he did after the hearinlj. is held on file.
The applicant said that he had been discriminatesl/ery sphere of his life. He was
not tolerated at home. He was not tolerated inctramunity. He was not thought of
as a normal man. He was thought of as a lower membsociety. He was not
allowed to enter sacred places or go to commuesyivfals. People pointed him out
and abused him. He had been bashed and would bedagain. He would not be
protected by the police.

The Tribunal asked about him relocating in anotilace in India. He said that City A
was very different from any Australian city. Hedaio homosexual activity could be
done openly. He said that he would expect more laiime city.

The Tribunal asked him if he considered that thesis any difference in the way that
the Sikh community treated homosexuality comparethe Hindu community. He
said that homosexuality was treated with disdaoh @ot allowed by either group. He
said that the Sikh community was usually “stricthdathere was a lot of
discrimination against homosexuals.

Independent information
...following is taken from the website on Sikhismrfrdhe websitd&Religion Facts.

...word "Sikhism" derives from "Sikh," which meansteong and able disciple. There
are about 23 million Sikhs worldwide, making Sikhishe 5th largest religion in the
world. Approximately 19 million Sikhs live in Indigrimarily in the state of Punjab.

emerged in 16th-century India in an environmentviggermeated with conflicts
between the Hindu and Muslim religions. It was som& influenced by reform
movements in Hinduism (e.g. Bhakti, monism, Vedietaphysics, guru ideal, and
bhajans) as well as some Sufi Muslim influencesil®/8ikhism reflects its cultural
context, it certainly developed into a movementquei in India. Sikhs regard their
faith as an authentic new divine revelation.

...was founded by Guru Nanak Dev, who was born imQli#6a Hindu family. After
four epic journeys (north to Tibet, south to Srinka, east to Bengal and west to
Mecca and Baghdad), Guru Nanak preached to Hifdus|ims and others, and in



the process attracted a following of Sikhs (dissjpl Religion, he taught, was a way
to unite people, but in practice he found thaettreen against one another..

...the Hindu doctrine of the transmigration of soutgjether with its corollary, the
law of karma, Guru Nanak advised his followers id ¢he cycle of reincarnation by
living a disciplined life — that is, by moderatiegoism and sensuous delights, to live
in a balanced worldly manner, and by acceptingnalte reality. Thus, by the grace of
Guru (Gurprasad) the cycle of reincarnation cabro&en, and the Sikh can remain in
the abode of the Love of God. Guru Nanak taught Hadvation does not mean
entering paradise after a last judgment, but aruammd absorption into God, the True
Name. Sikhs do not believe in a heaven or hellh&ikso reject the Hindu belief in
incarnations (avatars) of God, believing instead hod makes his will know through
the Gurus.

...most easily observable Sikh practices are theingaf the turban and the Five Ks.

Sikhs also pray regularly and meditate by repeaBng's name, often with the aid of
rosary beads. Sikhism rejects the Hindu notionhef four stages of life, teaching

instead that the householder is the ideal for edigte. A Sikh aims to live a life that

balances work, worship and charity. Community ipkasized, and the Sikh temple
(gurdwara) is the center of Sikh communal life.
http://www.religionfacts.com/sikhism/index.htm - éessed 12 August 2007).

“Sikhism is a very tolerant religion and seeks tadfthe truth rather than adhere
rigidly to rules. Homosexuality is not specificathgnned in any of the writings of the
Gurus, but they do stress that God has intendedigé¢o live as man and wife, or to
be celibate, with no deviation from this designisTémbivalence allows most Sikhs
to be very tolerant of homosexuality and accepbdsexual individual while still
regarding the practice as against God’s designikifS Sexual Health’ (undated),
Ethnicity Online website http://www.ethnicityonlimet/sikh_sexual_health.htm -
Accessed 2 August 2007).

According to Jasvinder Singh, the ex-presidenheflocal Gurdwara, homosexuality
is not talked about in the scriptures or in theedivof the ten Gurus. According to
Jasvinder, homosexual marriage is not an issuéktts Hecause marriage is between
a man and women (‘Faith Alive: Faith and homosekyid#004, BBC NewsJune)

The Country of Origin Information Report, India, May 2007 UK Home Office
Border and Immigration Agency states the following:

The USSD International Religious Freedom repor2fad6 stated:

...to the 2001 Government census, Hindus constit8@8 percent of the population,

Muslims 13.4 percent, Christians 2.3 percent, SikkBspercent, and others, including
Buddhists, Jains, Parsis (Zoroastrians), JewsBahad'is, 1.1 percent. ...Sikhs were a
majority in the state of Punjab.” [2b] (SectiorRkligious Demography)...

Religion and Historical Background



As stated in the US Department of State Internati®eligious Freedom Report 2006
(USIRF), according to the latest Government ests§2001) Sikhs constitute 1.8 per
cent of the populatiorj2b] (Section I. Religious Demography)

As noted in a background paper published in 1998hBylmmigration and Refugee
Board of Canada, the Sikh religion was founded lyuNanak (1469-1539), a high
caste Hindu who denounced social and State oppredde took monotheism from
Islam, but rejected Ramadan, polygamy and pilgresaip Mecca. He also rejected
Hindu polytheism, the caste system and sati (seicigf a widow on her husband’s
funeral pyre). Nine gurus succeeded Nanak. The &khmandments include certain
prohibitions, notably against alcohol and tobadear. men the Sikh religion requires
observance of the “5 Ks”: Kes (uncut hair and bgakécch (breeches); Kirpan (a
double-edged sword); Kangha (a steel comb); and Kar iron bangle). [4a] (p7-8)...
BBC News reported on 16 March 2005 in an articlaétled “The fading of Sikh
militancy”, over two decades after the militancyipd began in Punjab, the divide
between Sikhs and Hindus has been bridged andntiaganism with the Congress
party largely disappeared. “The elevation last ygdlanmohan Singh as India’s first
Sikh prime minister was the culmination in the dliag relations. ‘The alienation
between the Sikhs and Congress is a distant menmwsy The ground realities are
very different now,” according to analyst Maheshngarajan. In the 1999 general
elections the Congress led in Punjab over its sitlaé Akali Dal. Two years ago, the
Congress convincingly won the state elections inj&y dislodging the Akali Dal
from power. The state continues to have a Condegsgevernment.” [32dm]...

Gay, Bisexual and Transgender Persons
rights

Foreign and Commonwealth Office correspondence ddai®96, noted that
homosexuality as such is not illegal in India. 8 tt377 of the Indian Penal Code
(1860) proscribes “unnatural offences”, which aedired as penetrative intercourse
“against the order of nature” with man, woman omaal. Certain practices might
therefore be deemed illegal in India. However ttape of the definition has not been
much tested in the courts and cases under secfioraf® rare[7b] According to a
report for the Swedish Embassy by a Delhi law fiml997, “It is punishable with
ten years’ imprisonment and a fine; however no-sodar, is known to have been
awarded a ten year sentence for having been fownlty gof this offence. The
maximum punishment reported is two year$48] (p2) Arvind Narrain of the
Alternative Law Forum, in an article entitled “Hosexuality in India, Where
Tradition Still Rules”, published 8 June 2003, isoted as saying, “Section 377 is
used to criminalise and prosecute homosexualsctitally legitimises the abuse of
homosexuals.” [75] (pl)

attitudes

As noted in a Request for Information Responsetheylmmigration and Refugee
Board of Canada, dated 13 May 2004:

...respect to the government of India’s attitude tam\r@omosexuality, the government
has declared that homosexuality is ‘not tolerate¢hdian society’; however, it also
has ‘no objection to homosexuality if it is praetisin private by consenting adults



despite a law [Section 377] banning such relatiggsshHDPA 14 Sept. 2003). The
statements were made in an affidavit after the Razndation, a New Delhi-based,
non-governmental HIV/AIDS organization, lobbied thgovernment for the

legalization of homosexuality.” [4K]

The same source noted “[that] According to the govent of India, Section 377 is

rarely applied except when child abuse or rapédléged...the Indian higher courts

have heard only 30 cases relating to Section 3@/dam 1860 and 1992 and that the
majority of defendants were prosecuted for ‘nonsemsual acts of sodomy

(including sexual assault of minors’).” [4k]

As reported in an article on the International Gayd Lesbian Human Rights
Commission (IGLHRC) website, dated 31 January 2005:

...to IGLHRC, India is one of 79 countries that maintlaws directed at or used to
outlaw sex between people of the same sex... lmdbal, Indian Penal code Section
377, criminalizes ‘voluntary carnal intercourse iagathe order of nature’. Although
it bans these acts committed by anyone, the lagomsmonly used to target, harass
and punish sexual minorities. In a 2001 report, ftdn Rights violations against
Sexual Minorities in India’, the People’s Union f&ivil Liberties - Karnataka
documented widespread police harassment, abusexaémdion against LGBT people
and other sexual minorities in India... The re@sb documents in detail the impact
of local media and popular psychology instillingif@nd creating a hostile climate for
LGBT people.” [92]

As noted in the same report:

...recent attempt by Indian advocates to challengectimstitutionality of Section 377
was rejected by the Delhi High Court on Septembhe&0B4. The Court claimed that
the deletion of Section 377 from the Indian Penatl€would ‘open flood gates of
delinquent behaviour and be misconstrued as pmyidinbridled license to such
behaviour’. An affidavit submitted by the governrmamn support of the law claimed
that Section 377 was necessary ‘to provide a heatvironment in the society by
criminalizing unnatural sexual activities’.” [92]

Human Rights Watch (HRW) reported in an article lghied on 24 June 2005
entitled ‘Hang our Heads in Shame’ “In January 200fcknow police arrested four
men on charges of operating a ‘gay racket’ on tterhet, as well as of engaging in
‘unnatural’ sex. Undercover agents, posing as gan ran an Internet website,
entrapped one man, then forced him to call othedsaarange a meeting where they
were arrested.” Charges are still pending. [50]

and economic rights

As reported in the US State Department Country R&H96:

377 of the Penal Code punishes acts of sodomy,dsygmnd bestiality; however, the
law was often used to target, harass, and punishiae, gay, bisexual, and

transgender persons. Human rights groups arguédalyaand lesbian rights were not
addressed along with other human rights concertiseicountry. . .Gays and lesbians
faced discrimination in all areas of society, imtthg family, work, and education.



Activists reported that in most cases, homosexwals do not hide their orientation
are fired from their jobs. Homosexuals also facdd/sgcal attacks, rape and
blackmail.” [2c] (Section 5)

As reported in a BBC News article dated 29 May 20@imosexual relationships are
not unheard of in India, but they generally existhe country’s larger cities where
people can be more open about their sexugaBBae] The Indian Network for Sexual
Minorities (INFOSEM), accessed 16 January 200%dif6 organisations throughout
India offering counselling and support to sexuahanities in the country. [74]...

India’s gay community has begun to assert itseferent years. According to a BBC
News report dated 29 June 2003, cities such as Bgrabd Bangalore have become
centres for gay culture. [32bd] The BBC reported 1&nJune 2003 that there are
regular gay parties in bars and pubs. There amr gy clubs in cities such as Delhi
and Bangalore. [32be] It was reported by the BBC28nJune 2003 that up to 100
people marched in a gay rights parade in Calcjggdd]

ill-treatment or discrimination

As reported on IBN Live, on 22 March 2006, homos#sun Chennai have formed
the first gay club to be officially registered. Thyeoup’s aim is to alleviate social
stigma attached to homosexuality and to help tlyecgaamunity in cases of injustice
and to speak out against the “ambiguous” Sectiaghd@#he Indian Penal Code. The
group is called The Men Community Development Sgci€he report notes that the
gay movement in India has been active but at arekscand subtle level as
homosexuality as a phenomenon is frowned upon Bwamnsociety. [22] Rediff.com

reported on 16 March 2006 that The Men Communitydl@pment Society formed

by the anti-AIDS non-governmental organisation #&mdi Community Welfare

Organisation to address violations of homosexualshan rights is a milestone in
Chennai. [81c]

Country of Origin Information Report, India, 2007/KWHome Office Border and

Immigration Agency) 11 May

http://www.homeoffice.gov.uk/rds/country _reportsatcountries —Assessed 20
August 2007).

Article 377 of thelndian Penal Codestates:

Whoever voluntarily has carnal intercourse agdinstorder of nature with any man,
woman or animal, shall be punished with imprisontrienlife, or with imprisonment
of either description for a term which may exteaden years, and shall also be liable
to fine.

Explanation — Penetration is sufficient to conséittne carnal intercourse necessary to
the offence described in this sectioimdian Penal Code(Act No 45 of 1860),
IndiaLawlInfo website http://www.indialawinfo.com#geacts/ipc.html — Last accessed
17 May 2006)

While Article 377 cases rarely make it to courteats under Article 377 occurred in
January 2006 in Lucknow, Meerut and Hyderabad. Atiele is used by police to

harass homosexuals and it “continues to be a ptiehbf oppression” and “is more
often that not used for purposes of intimidatiofifuman rights violations against



sexuality minorities in India: A PUCL-K fact-findghreport about Bangalore’ 2001,
People’s Union for Civil Liberties website, Febrygp.12).

The Naz Foundation notes that the “order of natisetiot defined but that judicial
pronouncements have extended Article 377 to cokedrsex, anal sex, thigh sex and
mutual masturbation, so that all forms of sexuapregsion between men are
criminalised (Naz Foundation 2003Response to Questions on Treatment of
Homosexual People in Irali January, Para 10; and Bondyopadhyay, Aditya ,2R04
perspective from India: Homosexuality stands cratized because of a mid 19th
century colonial lawspeech at the UN International Panel DiscusdBvaaking the
“cultural” straitjacket: why sexual orientation ageénder identity are issues on the
global south’s agenda, 13 April, International Liasband Gay Association website).

The Naz Foundation reports:

[If a] police officer...is apprehensive that themdnal act as described by section 377
or its expanded scope as given by the courts &yliko take place, can take all
necessary actions to stop the crime. This effelgtimeeans that the privacy of a
person who is identified/suspected as gay or islgpgay can be violated by a police
officer at any time without any warrant, and hisub®, possessions etc can be
searched in order to either establish the crim&dprevent’ the crime from taking
place (Naz Foundation 2008esponse to Questions on Treatment of Homosexual
People in Inda, January, Para 11).

On 4 January 2006, four men were arrested in Luekioo operating a “gay racket”
on the Internet and engaging in unnatural sex. iknow police claim to have
seized the four men while they were having a piamia public place. Human Rights
Watch received reports which indicate that “undeec@olice, posing as gay on the
website, entrapped one man, then forced him toatakrs and arrange a meeting
where they were arrested.” The police and admatisin in Lucknow have refused to
release the men. According to Alok Sinha, the ppiicHome Secretary, “The law of
the land is against homosexuality, so the actit&ertaby our police was absolutely
valid”. Pandey also reports that the police “haaeed at least 50 more in their list of
local contacts, but have not proceeded against therfar.” Police also arrested a
number of gay men in the Meerut region (‘Cops refts release 4 gays’ 2006,
Khaleej Times, 12 January; and Townley, Ben 200@lia feels heat over gay rights’,
Gay.com UK website, 12 January). A police taskfarcelyderabad “busted the first—
ever male prostitute racket” and arrested thre@lpamder Section 377 for indulging
in “unnatural sex” (‘Cops expose ‘gay abandon” @00he Times of Indial
February).

Article 377 is used by the police and other lawoeceément agencies to harass
homosexuals. Harassment takes many forms includlackmail, extortion, theft of
personal belongings, extraction of favours, illedatention, physical abuse, verbal
abuse, sexual abuse, rape and outing. The harassowems in parks and other public
places where homosexuals congregate, all over .Inthe& harassment has been
described as “widespread” and “endemic” with hormasés viewed as “easy targets”
(Human rights violations against sexuality minestiin India: A PUCL-K fact-
finding report about Bangalore’ 2001, People’s Wnior Civil Liberties website,
February, pp.13-14; Human Rights Watch 200¥orld Report 2002 - Indja



Overdorf, Jason 2002, ‘Closet Dram&ar Eastern Economic Reviey@ October;
Naz Foundation 200Response to Questions on Treatment of HomosexoaldPm
India, January, Paras 6 & 24; Manjunath, Chinmayee ,Z6@8nosexuality in India,
where tradition still rules’, Great Reporter websit8 June; DIMIA Country
Information Services 2003Country Information Report No. 106/03 — India:
Treatment of Homosexual Peop(sourced from DFAT advice of 31 July 2003), 31
July, A6 & A7; Bondyopadhyay, Aditya 2004A perspective from India:
Homosexuality stands criminalized because of a t@th century colonial law
speech at the UN International Panel Discussioraling the “cultural” straitjacket:
why sexual orientation and gender identity areessan the global south’s agenda, 13
April, International Lesbian and Gay Association bage; CX131993, DIMIA
Country Information Services 2008ountry Information Report No. 05/46 — India:
Treatment of Sexual Minoritipand US Department of State 20@x)untry Reports
on Human Rights Practices 2005 — Ind&aMarch, Section 5 Other Societal Abuses
and Discrimination).

Homosexuals are afraid to register complaints éitpdarassment with the police for
fear of prosecution under Article 377, being ousedl/or further harassment. Police
harassment of homosexuals continues with impunggpde awareness of the
situation by the National AIDS Control OrganisatidACO), the Ministry of Home,
the Ministry of Health and Family Welfare and mastiier government departments.
None or very few cases of complaints registeredh wie police were found and no
evidence of any charges laid against the policehBmassment was found (Human
rights violations against sexuality minorities imdia: A PUCL-K fact-finding report
about Bangalore’ 2001, People’s Union for Civil &ibes website, February, p.14;
Overdorf, Jason 2002, ‘Closet Drama’, Far EasteanBmic Review, 3 October; Naz
Foundation 2003, Response to Questions on Treatofertomosexual People in
India, January, Para 5, 24 & 25; DIMIA Country Infaation Services 2003, Country
Information Report No. 106/03 — India: TreatmentHz#fmosexual People, (sourced
from DFAT advice of 31 July 2003), 31 July, A8; Biyopadhyay, Aditya 2004, A
perspective from India: Homosexuality stands cratized because of a mid 19th
century colonial law, speech at the UN Internatidf@nel Discussion: Breaking the
“cultural” straitjacket: why sexual orientation ageénder identity are issues on the
global south’s agenda, 13 April, International Liasband Gay Association website;
CX131993, DIMIA Country Information Services 200Bountry Information Report
No. 05/46 — India: Treatment of Sexual Minoritissrced from DFAT advice dated
29 July 2005), 22 August, A6; and US Departmerfitate 2006, Country Reports on
Human Rights Practices 2005 — India, 8 March, $adii Other Societal Abuses and
Discrimination).

The 2001, petition by the Naz Foundation in thehDéligh Court challenged the
Constitutional validity of Article 377 on the grodsithat it “criminalises homosexual
acts” even between two consenting adults. Accorttindhe Naz Foundation, Article
377 violated Articles 14, 15, 19 and 21 of the Giuson. The petition stated that,
“Section 377 creates an arbitrary and unreasonelalkssification between natural
(penile—vaginal) and unnatural (penile—non vagisajual acts that violates Article
14’s guarantee of equal protection before and utttetaw...[it] imposes traditional
stereotypes concerning the “natural” sexual robesyfen and women upon the sexual
minorities. It also provides moral and legal samctifor the continued social



discrimination of sexual minorities.”@ay activists get court to examine Article 377’
2001,Hindustan Times8 December).

Two years later, the government filed its respomsecording to the government,
“Indian society is intolerant to the practice of nmsexuality/lesbianism”. The
government said that society’s disapproval of haraality was “strong enough to
justify it being treated as a criminal offence ewvdmere the adults indulge in private.”
The government argued that “deletion of the saddi@e can well open flood gates of
delinquent behaviour and be misconstrued as pmyidinbridled licence for the
same” (‘Life Sentences Necessary “To Control Hormroaéty” India Says’ 2003365
Gay, 9 September and Bondyopadhyay, Aditya 2084perspective from India:
Homosexuality stands criminalized because of a t@th century colonial law
speech at the UN International Panel Discussioralng the “cultural” straitjacket:
why sexual orientation and gender identity areessan the global south’s agenda, 13
April, International Lesbian and Gay Associationbsie.

In September 2004, the Delhi High Court dismissedlégal petition, ruling that the
validity of Article 377 cannot be challenged by ang who is “not affected by it". It
is unclear what exactly “not affected by it” meawith some lawyers arguing that the
petition should be filed by the affected peopleheat than the organisations
representing them (Sen, Ayanjit 2004, ‘India caejéects gay petitionBBC News?2
September).

According to the Naz Foundation, “no ‘out’ gay persan live a normal life in India
devoid of the threat of state oppression, andaieshaction in the face of oppression
and hatred/violence by non-state parties” (Naz Hation 2003, Response to
Questions on Treatment of Homosexual People irajriddinuary).

Various descriptions of Indian society’s attitudevards homosexuality follow:

. “Gay men in Chennai have formed the first ever gay, which can
be described as a bold step in the Indian socidtgrev homosexuals are
shunned and homosexuality is a criminal offenc€h@nnai gets first gay—
club in India’ 2006 New Kerala 19 March);

. “Same sex relationships are still looked down upoindia, yet there
are a few who have the courage to rebel againsstigietal prejudice even in
a small place like Chhindwada, a town in MadhyadBsa” (‘Lesbian couple
rebel to live together in India’ 200Bsian Sex Gazett® November);

. “Spurned by society and criminalized by the lawousands of gay
men in this burgeoning economy are going onlineé&et other people, voice
their opinions or simply be themselves” (Tusingyida2005, ‘Gay men find
refuge on the NetCNN, 4 October);

. “Singh [Naz Foundation] said that, as a society thd not recognise
the concept of homosexuality as a valid lifestyleoice, treatment of
homosexuals in India was similar, whether the perdsad lived overseas or
not. Having experienced the ability to live operdg a homosexual in a
western country may make it more difficult for timelividual to return to a
lifestyle where their sexual preference neededetbitdlden. Should a returnee
attempt to live as an openly gay person in Indmytface the prospect of
harassment by the State and ostracisation from fdrily” (DIMIA Country



Information Services 2005 ountry Information Report No. 05/46 — India:
Treatment of Sexual Minoritiegsourced from DFAT advice dated 29 July
2005), 22 August, A2);

. Media coverage of the murder of Pushkin Chandra \distial alias
Kuldeep highlighted the men’s supposed sexualitth viieadlines such as
“Forced gay sex: The two unidentified men couldehbeen coerced to have
sex with Pushkin and Vishal. This might have endagleem leading to
murder”, “Blackmail: Large number of gay photograptand amateur
pornographic movies strewn across the room”, “Sadgochist: Police
suspect it was S&M sex, which went horribly wrorayid “Double murder
outs Delhi’'s gay culture.” The article reports thaiany in the gay and lesbian
community have strongly objected to reportage om mhurders” (‘Media
coverage of double murder angers India’s gay conmyiu2004, Fridae
website, 17 August);

. “Still, prejudice remains strong. “My Brother Nikhiomits any
display of physical intimacy between Nikhil and higyfriend, avoiding the
kind of violent demonstrations that plagued earliens like “Fire,” a 1997
art- house release that included lesbian sex st@hgliams, Mark 2005, ‘A
movie and a legal battle challenge India’s notibgays’, SF Gate website, 14
May);

. “The powerful social stigma that has long kept theuntry’s
homosexual minority in hiding is not only enfordey family and neighbours,
but even the local police” (McPhate, Mike 2004, yGia India’, The Gully 18
October);

. “Marriage-conscious society mostly frowns, but heexuals are
finding a club here and a movie there that accédps” (Gezari, Vanessa
2003, ‘India’'s gays see small improvement in cualtuoutlets’, Chicago
Tribune 10 September, AIDS Education Global Informatigst8m (AEGIS)
website);

. Vinay Chandran concludes: “Until societal spaces safer, people
will not admit they are homosexual, but such spa@emot be created until
they do” (Manjunath, Chinmayee 2003, ‘Homosexualiity India, where
tradition still rules’, Great Reporter website,8);

. “That it is usually the argument of most of thehtiging and Hindu
fundamentalist political alignment in power todayimdia, that homosexuality
is against Indian Culture. ...Their homophobia tays public sentiment and
they use it to garner votes” (Naz Foundation 20R&sponse to Questions on
Treatment of Homosexual People in ldianuary, Para 17);

. “Caught between harsh laws and cultural consergaéss, Indian gays
often lead lives of frightened secrecy. ...But mmadelindu fundamentalists
and Indian society at large vehemently oppose heruadity” (Overdorf,
Jason 2002, ‘Closet Dram#&ar Eastern Economic Revie® October); and

. “Underpinning intimidation by organs of the stasean insidious and
pervasive culture of silence and intolerance peadtiby different sections and
institutions of society. Many people deny the esase of sexuality minorities
in India, dismissing same-sex behaviour as a Westempper-class
phenomenon. Many others label is as a disease taree, an abnormality to
be set right or a crime to be punished. While theme no organized hate
groups in India as in the West, the persecutioseaiiality minorities in India
is more insidious. Often, sexuality minorities tremives don’'t want to admit



the fact of persecution because it intensifiesrtfegr, guilt and shame. Social
stigma casts a pall of invisibility over the lifé sexuality minorities, which
makes them frequent targets of harassment, violesxd®rtion, and often,
sexual abuse from relations, acquaintances, hssgleondas and the police”
(Human rights violations against sexuality min@stiin India: A PUCL-K
fact-finding report about Bangalore’ 2001, PeopMison for Civil Liberties
website, February, p.18).

. An article dated 22 March 2006 ifhe Pink Newseports that a
number of Indian celebrities have been moved talspmit about attitudes
towards gay people. Male supermodel Dino Morea g<hat “on many
occasions gays can make great friends.” Accordragtor Zayed Khan, “who
are we to judge whether they are right or wrong™inview sexuality of a
person hardly matters. | believe that we shouldepicat like many other
aspects of life and treat it as normal.” Film dtaena Mitra said, “I believe
Indian society needs to change its attitude towgadgs and lesbians. Why
should they be treated any different from othei&#iowles, Katherine 2006,
‘India’s celebrities speak up for gay rightBink News22 March).

Some homosexuals come out to their family and etlee outed. While some
family’'s are accepting, others disown, discriminatgainst, ostracise and react
violently to the news (‘Human rights violations agd sexuality minorities in India:
A PUCL-K fact-finding report about Bangalore’ 200Rgople’s Union for Civil
Liberties website, February, pp.18-19; Gezari, \68ae2003, ‘India’s gays see small
improvement in cultural outlets’, Chicago Triburi€ September, AIDS Education
Global Information System (AEGIS) website; McPhatkke 2004, ‘Gay in India’,
The Gully, 18 October; Country Information Repoxt.ND5/46 — India: Treatment of
Sexual Minorities (sourced from DFAT advice date@l July 2005), 22 August;
Verma, Varuna 2006, ‘Love and let love’, The Telgdr, 5 March; and US
Department of State 2006ountry Reports on Human Rights Practices 2005dialn

8 March, Section 5 Other Societal Abuses and Drgoation).

Goondas or professional hoodlums, petty criminals and leust also harass
homosexuals. Harassment takes the form of extorilmtkmail, physical abuse and
rape (‘Human rights violations against sexualityharities in India: A PUCL-K fact-
finding report about Bangalore’ 2001, People’s Wnior Civil Liberties website,
February, pp.13-14; Overdorf, Jason 2002, ‘Closetnia’, Far Eastern Economic
Review 3 October; Sangwan, Soni 2004, ‘Homosexuals aftetargets’,Hindustan
Times 15 August, Gay Bombay website; Williams, Mark 20 movie and a legal
battle challenge India’s notion of gays’, SF Gatebsite, 14 May; ‘Gang Targeting
Gay Men Busted’ 2006365 Gay 3 January; and US Department of State 2006,
Country Reports on Human Rights Practices 2005dta]r8 March, Section 5 Other
Societal Abuses and Discrimination).

An article dated 3 January 2006 365 Gayreports that police in Vadodara have
arrested a four member gang that preyed on gay Amruording to police the gang
would target gays in a park used for cruising, mgkand blackmailing them. The
police note that gay victims never came forward @iutear of being outed (‘Gang
Targeting Gay Men Busted’ 200865 Gay 3 January). However, an article dated 15
August 2004 inThe Hindustan Timeseports that a homosexual from Simla who was
being blackmailed, lodged a complaint with policeontracked down the blackmailer



and arrested him (Sangwan, Soni 2004, ‘Homosexar@ssoft targets’Hindustan
Times 15 August, Gay Bombay website).

According to advice provided by the Naz Foundatamm 29 July 2005, attitudes
towards homosexuals were fairly uniform throughlodia:

No state or states treated homosexuals in a washioih than was standard
(CX131993, DIMIA Country Information Services 20@ountry Information Report
No. 05/46 — India: Treatment of Sexual Minorit{geurced from DFAT advice dated
29 July 2005), 22 August).

According to advice provided by the Department afrdign Affairs and Trade
(DFAT) on 31 July 2003, homosexuality is more tated in large cities, particularly
Delhi, where it is possible for gay men to liveaipublicly acknowledged homosexual
relationship. The advice notes that while it mighé possible, some NGO
representatives report that it is not easy (DIMIBu@try Information Services 2003,
Country Information Report No. 106/03 — India: Tmeant of Homosexual People
(sourced from DFAT advice of 31 July 2003), 31 Jdi4 & A5). An article posted
on the Great Reporter website on 8 June 2003 ribtgsin India’s “bigger cities,
homosexuality is hidden away more efficiently them smaller villages where
individuals are sometimes tormented because theyoaced to live double lives or
face being ostracised” (Manjunath, Chinmayee 23mosexuality in India, where
tradition still rules’, Great Reporter website,L5@8).

An article dated 15 August 2004 irhe Times of Indiaeports that homosexuals in
New Delhi “might still raise a few eyebrows, buadually, they seem to be gaining
wider acceptance.” The article notes that the srgigreas in New Delhi are Nehru
Park, Palika Bazaar, Jahanpanah Forest, Dhaula Busstand and India Gate lawns.
According to Rajiv Singh, Delhi is the gay capit#l India (Kaul, Vividha 2004,
‘Homosexuality comes out of the closéhe Times of Indial5 August).

An article dated 4 October 2005 B\NNreports that private parties are organised on a
regular basis in Delhi. Such parties are made plesby establishing contacts through
the Internet. The articles notes that the partids lvave at least 100 people in
attendance which is “a decent number, considehagrnany gay men still prefer the
anonymity of an online identity” (Tusing, David Z80Gay men find refuge on the
Net’, CNN, 4 October). An article dated 18 October 2004 e Gullyreports that
gay websites and hang-outs have proliferated in [D@hi. The article notes that
several bars in New Delhi hold gay nights “thouphyt are often not publicized for
fear of attacks” (McPhate, Mike 2004, ‘Gay in Inididhe Gully 18 October). An
article dated 10 September 2003Time Chicago Tribuneeports that that once a week
on Tuesdays a gay dance session is held at Pelgsts’in New Delhi. According to
Shaleen Rakesh of the Naz Foundation, changesliansociety, even in Delhi, over
the past four or five years has meant it is edsi¢alk about sexuality and being gay
(Gezari, Vanessa 2003, ‘India’s gays see small avgment in cultural outlets’,
Chicago Tribune 10 September, AIDS Education Global Informatiogst8m
(AEGIS) website). DFAT advice dated 31 July 2008omts that there is one club in
New Delhi which has a gay and lesbian night onee2sek. The advice notes that the
club currently operates without police harassmdiite advice reports that large
parties advertised on websites such as Gay Dethihald each month in Delhi at



private venues. These generally operate free frolegharassment as well although
this is not always the case (CX83082, DIMIA Counkinjormation Services 2003,
Country Information Report No. 106/03 — India: Timeant of Homosexual People
(sourced from DFAT advice of 31 July 2003), 31 Julb). An article dated 3
October 2002 in th&ar Eastern Economic Revieprovides information on a police
raid of a homosexual party on the outskirts of N&s¥hi. The organisers “are used to
dealing with the authorities, but tonight they aspecially worried.” The article notes
that the police are normally satisfied with a “naali bribe, sometimes as little as a
bottle or two of booze.” However, “tonight someohas spread the word via
anonymous text—-messages that there is to be ayaitkdia and police.” By 2am, the
police arrive and one of the organisers cuts theegegor so that revelers can slip
away in the dark “running and hiding like the cnirais that they are under India’s
law” (Overdorf, Jason 2002, ‘Closet Dramd&ar Eastern Economic RevievB
October).

An article dated 14 January 2006Tihe Daily Timeseports that about two dozen gay
activists in New Delhi held a rare and noisy protksmanding the release of four men
arrested for homosexuality (‘Protests mount in éandver arrest of gay men’ 2006,
Daily Times 14 January).

An article dated 16 August 2004 Trhe Times of Indiaeports on what could be the
first hate crime against gays in Delhi, the murdérPushkin Chandra and friend
(‘Gay crime rocks Capital’ 2004he Times of Indial6 August). An article posted on
the rediff.com website on 28 August 2004 reportd the Delhi police have claimed
to have solved the murder of two homosexuals, RosBkandra and his friend
Kuldeep (‘Delhi police crack gay murder case’ 20@4liff.com website, 28 August).

According to Bombay Dost, Sangama and Swabhava thex eight organisation
working on issues relating to homosexuality in Neelhi: AIDS Bhedbhav Virodhi
Andolan (ABVA), Humrahi, Lawyers Collective HIV/AIB Unit, The Milan Project,
Naz Foundation India Trust, People for Rights ofliam Sexuality Minorities
(PRISM), Sidhhartha Gautam Trust and Talk AboutrBépctive and Sexual Health
Issues (TARSHI) (‘Support Groups’ (undated), BombBAgpst website; ‘Links’
(undated), Sangama website; and ‘Links’ (undat8dabhava website). According to
a report dated February 2001 by the People’s UfoorCivil Liberties (PUCL) in
Karnataka, Alternative Law Forum (ALF), Manasa dMebple’s Democratic Forum
(PDF) there are organisations, help lines, pubtoatnewsletters, health resources,
social spaces and drop-in centres for homosexumalBeihi however “the support
structures provided are painfully inadequate” amdafly of the newly emerging
organizations die out silently while even the mes¢ablished ones have been able to
reach out in concrete terms only to a small sectidnthe sexuality minority
population due to lack of resources, personnel.egouwent support and extreme
societal/state discrimination” (‘Human rights vitians against sexuality minorities in
India: A PUCL-K fact-finding report about Bangalb2901, People’s Union for Civil
Liberties website, February, p.8).

FINDINGS AND REASONS

The Tribunal accepts that the applicant is a natiofh India. His passport was issued
in City A'in year 7.



Although the Tribunal considers that there has Ismmne embellishment of the claim
of what transpired in Place W in year 6, the Triguronsidered the applicant overall
to be a credible witness.

Based on all the evidence available and in padictile evidence of the applicant at
the hearing, the Tribunal accepts that the appiiaa homosexual man. It accepts
that he was engaged in homosexual conduct in fingila his early teens, and that he
continues to identify as a homosexual man in Aliatra

The Tribunal will consider the applicant’'s fear érsecution on the basis of his
membership of a particular social group.

The meaning of the expression “for reasons of mbegship of a particular social
group” was considered by the High Court Applicant S,where the following
summary was made of the principles for the deteation of whether a group falls
within a particular social group:

the group must be identifiable by a characteristiattribute common to all members
of the group. Secondly, the characteristic or laite common to all members of the
group cannot be the shared fear of persecutiontdijjhithe possession of that
characteristic or attribute must distinguish theugr from society at large. Borrowing
the language of Dawson J Applicant A [Applicant A & Anor v MIEA & Anor
[1997] HCA 4; (1997) 190 CLR 22%er Dawson J at 242, a group that fulfils thetfir
two propositions, but not the third, is merely acial group” and not a "particular
social group". Applicant S v MIMA [2004] HCA 252004) 217 CLR 387 at [36] per
Gleeson CJ, Gummow & Kirby JJ.)

The first question for the Tribunal to determinenisether there is a relevant social
group of which the applicant is a member. If s@ tiext question for the Tribunal is
whether the persecution that the applicant feaferiseasons of membership of the

group.

The definition of “particular social group” is widend flexible. In the 1992 Federal
Court caseMorato v MILGRA Justice Lockhart stated:

interpretation of the expression “particular socgoup” calls for no narrow
definition, since it is an expression designeddooanmodate a wide variety of groups
of various descriptions in many countries of theldiavhich, human behaviour being
as it is, will necessarily change from time to tinidne expression is a flexible one
intended to apply whenever persecution is foundatiad at a group or section of a
society that is not necessarily persecuted forataceligious, national or political
reasons....

...my opinion for a person to be a member of a “patéir social group” within the
meaning of the Convention and Protocol what is irequis that he or she belongs to
or is identified with a recognizable or cognizabl®up within a society that shares
some interest or experience in common. | do naiktiti wise, necessary or desirable
to further define the expressiq(i1992) [1992] FCA 637; 39 FCR 401 at 416.)



Although widely drawn, the concept of persecutisnnbt to be used in defining
“particular social group.” Justice McHugh statedheApplicant Acase:

...concept of persecution can have no place in dgfitine term “a particular social
group”. ... Allowing persecutory conduct of itsétf define a particular social group
would, in substance, permit the “particular sogabup” ground to take on the
character of a safety-net. It would impermissiblgaken, if it did not destroy, the
cumulative requirements of “fear of persecutiorfgrreasons of” and “membership
of a particular social group” in the definition Gkfugee.” (Applicant A & Anor v
MIEA & Anor [1997] HCA 4;(1997) 190 CLR 225 at 242 per McHugh J.)

However, Justice McHugh considered that the actadribe persecutors may serve to
identify or cause the creation of a particular abgroup in society:

...persecutory conduct cannot define the social grthup actions of the persecutors
may serve to identify or even cause the creatica mdirticular social group in society.
Left-handed men are not a particular social gra8pt, if they were persecuted
because they were left-handed, they would no dquizkly become recognisable in
their society as a particular social group. Thesrspcution for being left-handed
would create a public perception that they werariqular social group. But it would
be the attribute of being left-handed and not thes@cutory acts that would identify
them as a particular social grouppplicant A & Anor v MIEA & Anor [1997] HCA
4; (1997) 190 CLR 225 at 264 per McHugh J.)

The question of whether or not a particular soam@bup shares a unifying
characteristic that makes them “cognisable in $gtimust be considered separately
from whether or not its members share persecuticommon. The issue is whether
there is something other than persecution whichemake group cognisable as a
particular social group.

Further, it is not sufficient that a person be anber of a particular social group and
also have a well-founded fear of persecution. Thesgrution must be feared for
reason of the membership of the particular socialg.

The Tribunal will now consider the applicant’s gamsi in the present case. Whether
the group to which an applicant claims to belong fparticular social group” for the
purposes of the Convention is a question of facttlie Tribunal to determine. The
Tribunal considers that the applicant could be anber of particular social group
which is:homosexual men in Indi&le could also be a member of another particular
social group:homosexual Sikh men in Indielowever, the Tribunal notes that the
applicant claimed that being a homosexual man Wwagdason for which he feared
persecution, rather than his religion. The shaeed 6f persecution is not the attribute
common to all the members of any of these groupgs. dommon attribute is of the
members of both groups is their shared sexual fnede.

Considering the legal, social, cultural and religicnorms referred to above in the
independent information, these groups are distsigable from society at large. The
family is an important part of Indian culture. Iadiuals are expected to marry and
have children. In this context there is little spdar homosexual relationships. Only a
minority of homosexuals in Indian express theirusdity openly, most are compelled



by their family to marry and raise children (‘Humaghts violations against sexuality
minorities in India: A PUCL-K fact-finding reportbaut Bangalore’ 2001, People’s
Union for Civil Liberties website, February, pp.18: Overdorf, Jason 2002, ‘Closet
Drama’, Far Eastern Economic Reviev@ October; Manjunath, Chinmayee 2003,
‘Homosexuality in India, where tradition still rg'e Great Reporter website, 8 June;
Gezari, Vanessa 2003, ‘India’s gays see small irgrent in cultural outlets’,
Chicago Tribung 10 September, AIDS Education Global Informatiogst8m
(AEGIS) website; McPhate, Mike 2004, ‘Gay in Indid@he Gully 18 October
Williams, Mark 2005, ‘A movie and a legal battleatlenge India’s notion of gays’,
SF Gate website, 14 May —and DIMIA Country InforroatServices 2005Country
Information Report No. 05/46 — India: TreatmentSaxual Minoritiegsourced from
DFAT advice dated 29 July 2005), 22 August). A hemaal in the family is a
source of “great shame” and embarrassment (Gezanessa 2003ndia’s gays see
small improvement in cultural outlet€Chicago Tribune 10 September, AIDS
Education Global Information System (AEGIS) websigmd CX131993, DIMIA
Country Information Services 20068ountry Information Report No. 05/46 — India:
Treatment of Sexual Minoritigsourced from DFAT advice dated 29 July 2005), 22
August). The Tribunal considers that both socialugs identified lfomosexual men
in India andhomosexual Sikh men in Injliarecognizable within society.

As noted above the Tribunal accepts that the agmiibas engaged in homosexual
conduct since he was in his early teens and thditakecontinued from that time to
identify and live as a homosexual man. The Tribuaaepts the evidence that his
homosexual conduct as an adolescent came to thersadattention of his parents,
school and the local community. The events thalofwd the exposure of his

relationship with the senior student led to the iegdof that relationship, and

alienation from his parents and fellow studentse $averity of the “mental problems”

he experience at this time resulted in him havingar off school subsequently and
his eventual leaving school some time after that.

The Tribunal accepts that the applicant was “laall homosexual within the local
community.

The Tribunal accepts that the year 6 attack indPM®ccurred as the applicant has
claimed and that the “provocation” for the attacksvihis homosexuality. The Tribunal
also accepts the applicant’'s claim about the unfeatde attitude of the police
regarding their homosexuality and that money wad fmathe police to avoid going to
the police station.

Because of some inconsistencies in evidence giveinet Tribunal over the course of
all the hearings, the Tribunal considers that tla® been some embellishment of the
incident in Place W in year 6. Any embellishmenaiigortunate because it creates the
danger of casting a shadow on other claims. Howeagmoted above the Tribunal
has accepted all the other claims made by thecgoyli

The Tribunal accepts that as both the applicantRerdon P lived in their respective
family homes, they had limited opportunity for mte contact, and they engaged in
sexual contact in Place W and in the businesseoffitie Tribunal accepts that this
activity, particularly in Place W, would have maitie applicant vulnerable to attack



from anti-homosexual groups. It also accepts thatapplicant was threatened and
feared harm from a gang in Place W on one occasion.

The next question for the Tribunal is whether wihat applicant fears gives rise to a
well-founded fear of persecution for a Conventieason. This involves an inquiry as
to whether the applicant faces a real chance abuseharm for the essential and
significant reason of belonging to any of the maar social groups which the

Tribunal has identifiednhomosexual men in Indiar homosexual Sikh men in India)

The Tribunal has accepted that the attack in Plateok place. It accepts that the
applicant was at least threatened in Place W. Tiieuial considers that this is

because of “systematic and discriminatory” condugctanti homosexual groups and
was combined with inaction by the Indian authositie

The Tribunal accepts that the essential and saamfireason for the attacks and the
inaction by the authorities would be that he iseaber of a particular social group of
homosexual men in Indiar homosexual Sikh men in Indi&he Tribunal therefore
accepts that any harm which might result if he weneeturn to India would be for the
essential and significant reason of the applicam&snbership of a particular social

group.

The Tribunal notes for the sake of completenessitlis satisfied for the purposes of
subsection 91R(3) of the Act that his conduct da®mosexual man in Australia has
been engaged in otherwise than for the purposdrefgihening his claim to be a
refugee.

The applicant’s claims with regard to what happetoekim in India as a result of his
homosexuality are consistent with the independeidieace available to the Tribunal,
which is referred to above.

The Tribunal accepts that if the applicant retumgndia now or in the reasonably

foreseeable future he will wish to continue living life as a homosexual man. As
referred to above, s 377 of the Indian Penal Cedill operative, and the harassment
and repression of homosexual men continues to thbhseare not prepared to practise
their sexuality in complete secrecy.

The Tribunal accepts that if the applicant wererg¢turn to India now or in the
reasonably foreseeable future there is a real ehtnat he would be attacked by anti-
homosexual groups and he would not be protectedhbyindian authorities. The
Tribunal considers that the persecution which tpplieant fears clearly involves
“serious harm” as required by s. 91R(1)(b) of Migration Actin that it involves a
threat to his life or liberty or significant phyaicharassment or ill-treatment. The
Tribunal considers that the applicant's membershipa particular social group
(homosexual men in Indiar homosexual Sikh men in Injlies the essential and
significant reason for the persecution which hedeas required by s. 91R(1)(a). The
Tribunal further considers that the persecutionciwhihe applicant fears involves
systematic and discriminatory conduct, as requiogds. 91R(1)(c), in that it is
deliberate or intentional and involves his selextivarassment for a Convention
reason, namely membership of a particular soc@lmr



The Tribunal finds that the applicant is outside tountry of nationality, India. For
reasons given above, the Tribunal finds that he éhagell-founded fear of being
persecuted for reasons of his membership of agodati social group if he returns to
India now or in the reasonably foreseeable futdrke Tribunal finds that the
applicant is unwilling or unable, owing to his fe#Hrpersecution, to avail himself of
the protection of the Government of India.

As referred to above, the independent informatiwhciates that homosexuals in some
cities are gaining acceptance. Also, accordingltoca provided by DFAT on 31 July
2003, homosexuality is more tolerated in largeesitiparticularly City A, where it is
possible for homosexual men to live in a publiclgkrrowledged homosexual
relationship. However this alone does not satisiy Tribunal that all homosexual
men in City A are able to live in openly homosexuahtionships without fear of
harm. Also, the applicant’s fear of harm comes amt grom his experience of not
receiving protection from the authorities. The Tnll cannot be satisfied that the
applicant could avoid the persecution that he fegrsternally relocating in India.

There is nothing in the evidence before the Trilbtmauggest that the applicant has a
legally enforceable right to enter and reside ig eountry other than his country of
nationality, India. The Tribunal therefore findsithihe applicant is not excluded from
Australia’s protection by subsection 36(3) of thet.A

CONCLUSIONS

The Tribunal is satisfied that the applicant is erspn to whom Australia has
protection obligations under the Refugees Convantibherefore the applicant
satisfies the criterion set out in s. 36(2) forat@ction visa.

DECISION
The Tribunal remits the matter for reconsideratiath the direction that the applicant

satisfies s. 36(2)(a) of the Migration Act, beingparson to whom Australia has
protection obligations under the Refugees Convantio



