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DECISION: The Tribunal remits the matter for reconsideratiotin
the direction that the applicant satisfies s.3&R9f the
Migration Act, being a person to whom Australia has
protection obligations under the Refugees Convantio

In accordance with s.431 of théMigration Act 1958, the Refugee Review Tribunal will
not publish any statement which may identify the aplicant or any relative or
dependant of the applicant.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Multicultural Affairs to refuse grant the applicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Charaived in Australia and applied to the
then Department of Immigration and Multiculturalféifs for a Protection (Class XA) visa.
The delegate decided to refuse to grant the visa.applicant applied to the Tribunal for
review of the delegate’s decision.

The Tribunal finds that the applicant has madelial &goplication for review under s.412 of
the Act and that the Tribunal has jurisdiction¢wiew the delegate’s decision under
s.411(1)(c) of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied.

Subsection 36(2) of the Act relevantly provided thariterion for a Protection (Class XA)
visa is that the applicant for the visa is a ndieen in Australia to whom the Minister is
satisfied Australia has protection obligations urtie Refugees Convention as amended by
the Refugees Protocol. ‘Refugees Convention’ areduBees Protocol’ are defined to mean
the 1951 Convention Relating to the Status of Refggand the 1967 Protocol relating to the
Status of Refugees respectively: s.5(1) of the Patther criteria for the grant of a Protection
(Class XA) visa are set out in Parts 785 and 866abkedule 2 to the Migration Regulations
1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventionthedRefugees Protocol and generally
speaking, has protection obligations to people aigorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grawu political opinion, is
outside the country of his nationality and is ueadnl, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to metto it.

The High Court has considered this definition imuamber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@®04) 205
ALR 487 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.



There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have ariadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsie for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, @ersen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution ézhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feaj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Aciheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @anson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hissorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&aes made and requires a consideration
of the matter in relation to the reasonably forabéefuture.



CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Application for Protection
In a statement in her application for a protecti@a, the applicant stated that:

1. I was born in the early 1960s in City A. | livedCity A for all my life until | moved to
Country B in the early 1990s to study. My child viesn in Country B. The child’s father is
my first husband, who is Chinese.

2. Between the early 1970s and the early 1980mpésted my schooling. In the early 1980s
| was studying at a school in City A (it was aremmediate-level skilled qualification). Later
| was working for a government agency. | went tautoy B for study in the early 1990s. |
was studying at a Foreign Language School whersliw&ountry B. | returned to China in
the early 2000s because my mother was unwell.

3. I came to City C, Australia in the early 20001y, family was persecuted by the Chinese
government during the Great Cultural Revolution areteived education of democracy in
Country B which is a democratic country, my democnationale has been enhanced and |
started participating in the democratic politicadvament.

4. Since arriving in Australia | have actively peiggated in the overseas democratic political
movement. Being in Australia makes me clearly uside&d how communism in China
adversely influences the country and the Chinegeilption.

5. My family was persecuted by the Chinese goveninidnave had adverse sentiment on
communism and socialism since | was a child. DutirggGreat Cultural Revolution, my
father was working in the education professionity . He graduated in Country D. My
mother was working in the health profession. Dutimg Great Cultural Revolution, both
parents were intellectuals but they were degraddtielower social class. They were
targeted by the Chinese government.

6. On many occasions the government handcuffedamgnps and humiliated them in the
street. The government wanted to show the pubditttiere was no use in being educated.

7. Also the government raided our house severadiand all my family's assets were
confiscated. In the late 1960s, my parents wereteemncamp located in a rural area in City
A. My father's physical health was seriously deatest and he got severe illness because he
was persecuted for a long period of time. My mdgherental health deteriorated due to
being tortured in the camp.

8. After coming back to City A, my parents werdl sinder supervision and continued
receiving mind correction through labour. They wieneed to serve food and to clean. They
had to do very unhygienic and heavy work everydaytaey were never able to resume their
previous work.

9. Under long term persecution, my father diechatirable disease in the early 1990s. My
mother was diagnosed with mental health problemspsfents' torture experience has left a



shadow of fear in my heart and | started feelirggngful to the communism and socialism in
China.

10. From the family tortures and the dark sideaafiety in China, | understood more about
the every disadvantage of socialism. In the ea®B0% | resigned from my job and went to
Country B, which is a democratic country, for stisdyas to seek a way to save my country
and people.

11. While | was studying in Country B, | experieddbe advantages of a democratic social
system. | also contacted other democratic supoated found out that problems in China
are resulted from communism and Chinese Commuaisy RCCP) dictatorship. Therefore |
started participating in overseas democratic moveenhe Country B | often participated in
different kinds of democratic movement activitieshwa group of Chinese patriots and other
international friends.

12. Since the early 1990s until | left Country Beihed memorial activities annually. | went
to City E and participated in protests held in frohthe Chinese Consulate to have a
determined objection to Chinese government and thr@innies and made efforts in
improving the democracy in China.

13. My mother's health issues were getting worsanduhe early 2000s. Her mental health
did not have any improvement so | went back to Bityith fear as | wanted to take care of
my mother. By this time | had also divorced my setbusband who was from Country B.
Since we have divorced, | no longer have a rigtitveoin Country B. My child does not have
a right to live in Country B because both of his/parents are Chinese.

14. After arriving in City A, since | have partiafed in democratic movement in Country B,
the Chinese government and its department wereescoed about my whereabouts and they
investigated my current situation. The authoritabed me and they called my sibling asking
about my situation including where | was living amdat | was doing. | believe that while |
was in China there was someone following me. Onameasion a friend of mine saw
someone taking photos of me. On a few occasiostynA | was questioned by the
authorities. On each occasions the questioningdastfew hours. They asked me whether |
had taken part in the protest outside the Chineses@ate in Country B.

15. Because | was so afraid in City A | went araystl with a relative in City F. After
several months the authorities found me and asleetbroome in to be questioned. | knew
that | was not safe there anymore, so | went backity A. In China people have ID cards
and so you cannot be safe anywhere. Wherever yotharauthorities can check your ID
card and they know who you are. In China | wasesrély scared and fearful and | was very
alert all the time. | did not know when the badkdweould come to me.

16. In the early 2000s, | fled from China to Aub&ravith my child. | did this because | was
very scared. My mother is still in hospital andidl very unwell.

17. Since | came to Australia, | have continuetdéaoncerned about the political change in
China and | became more active in participatinthexoverseas democracy movement. In
particular after the release of a newspaper artislerseas protest against China Communist
Party dictatorship has been expanded continuouslyreore and more people resigned from
the CCP. | have again realised that if Chinese neffikets together, we can obtain the
international support andhina's way towards democracy will be brilliantolrder to



contribute more to promoting China's democracgitidated the contact with a Pro
Democracy Organisation and | became the membd&ioftoup. During the last year, | have
been joining gatherings, rallies and forums pratgsthe Chinese government's tyrannies.
[Information about the applicant history deletecatordance with s.431 as it may identify
the applicant].

18. The details of me joining a Pro Democracy Oiggtion are explained as follows:

a. In the early 2000s, | participated in the gatigeand rally that was organised by a
Pro Democracy Organisation. This activity aimedupport 4,000,000 people who
renounced the CCP.

b. A year later, | participated in the gathering aally that was arranged by the same
organisation. This activity aimed to support 7,000, people who renounced the
CCP.

c. Shortly after, | participated in the gatherimglaally organised by the same
organisation. This activity aimed to support 9,000, people who renounced the
CCP.

d. That same year, | participated in another gatgeand rally arranged by the same
organisation.

e. Later that year, | participated in another destration arranged by the same
organisation. Also in the evening of that day, fticgpated in a candle gathering held
in front of the Consulate-General of the Peopl@public of China.

19. Since coming to Australia my child and | hatated to practise Falun Gong because my
friend told me that it would help my child get e#ttMy child has a serious health issue
which is being treated. Practicing Falun Gong vwegethe bad energy from your body. What

| know about Falun Gong is what | have learnt fray friend. | practice Falun Gong at

home because | have to look after my child. Somegifrpractice with my friend.

20. My child and I have recently started to leaatuR Gong formally from a Falun Gong
organisation that my friend is a member of. We gpesal days a week. | hope that | will
learn more about Falun Gong by going to this orgation and that by practising Falun Gong
my child will get better.

21. In addition to the fears that | have mentiotied are because of my political beliefs and
activities, | fear that if I was to return to Chitiee Chinese authorities would find out that |
had practised Falun Gong in Australia and was @sted in learning more about it. The
practice of Falun Gong is illegal in China. | h&aard that practising Falun Gong members
are imprisoned by the Chinese government and p&ygically tortured while imprisoned. |
am afraid that | would be imprisoned and torturgdhie Chinese Government because |
would continue to practise Falun Gong in China encburage my child to practise Falun
Gong to help him/her get better.

22. | am afraid that when the Chinese governmeutt dut that my child was practising Falun
Gong will send him/her to a special institution éildren who practise Falun Gong. My
child would not receive treatment for his/her iBsehere.



23. | am determined to participate in the democnaitdvement and to continue my practice
of Falun Gong. My religious and political belieisdamy actions in protesting CCP are
unacceptable in China. If I go back China, | wal persecuted in the same way as other
people who have different or unacceptable religand political opinions. Therefore, | am
always scared. If | was allowed to stay in Aus&rdlwould be able to practice my religion
and hold my political beliefs without fear.

The applicant lodged a further statement with thbuhal in which she reiterated her claims
and stated that she and her child were formallgniag Falun Gong.

Tribunal Hearing

The applicant appeared before the Tribunal to gixdence. An interpreter was present to
assist her.

The Tribunal noted that she arrived in Australidhea early 2000s but did not lodge her
application for protection until some time latedasked why she didn’t lodge her
application earlier. She said that when she finsted in Australia she had to spend a lot of
time with the doctor because her child was sicle Thbunal observed that it would be
reasonably expected that a person arriving in Aliatwho is fearful of persecution would
lodge an application for protection as soon asiptessShe responded that she had a
temporary visa and so was not fearful of persenuthsked what sort of visa she responded a
visa. Asked how long it was valid for she saidwa feonths. Asked what happened in the
early 2000s she stated that she applied for aovighe basis of her child's medical condition
at the time she had a visa and was therefore adufeof being returned and persecuted. This
is why she did not put in her application for atpobion visa.

Her application for a further visa was refused (sfas told she had to return to China to put
in an application for the type of visa applied fdt)was then that she lodged application for a
protection visa.

Pressed as to why she would not have lodged tHecagppn given that she only had a
temporary visa and was then applying for a visactvlshe may not get and why she did not
seek protection immediately she responded thahate belief that she would be granted the
visa she applied for and would be allowed to lieenpanently in Australia.

The Tribunal asked about whether she could retu@auntry B. She stated that although she
had married a citizen from Country B she was né &dstay in Country B following the
divorce. The Tribunal noted that she divorced mltte 1990s (a finding by the delegate)
and did not leave until some time later suggedtiag) she had a legal right to stay in Country
B. She responded that she divorcedflist husband in the late 1990s, met her second
husband in Country B and that they divorced inghagy 2000s.

She and her first husband left China for Countiy Bhe early 1990s. They had no problem
obtaining passports. Her visa expired a few yestes.| She and her first husband separated in
the late 1990s. She met a Country B citizen indabee1990s married him in soon after but
they were divorced in the early 2000s and shemetito China.

Asked about Falun Gong she stated that it stantéolel 1990s. Asked to be more specific she
stated the date. She named the spiritual leaderw@&k not aware of the name of the book
and has not read it but knows the practice. Sheedaand performed the some exercises. She



only became involved in Falun Gong a few montheraghe arrived in Australia and is not
familiar with its inception and changing statugChina in the 1990s.

Asked about her family she stated that she hasrdbeauof siblings. Both parents are
deceased. Her father worked in education professiorher mother worked in the health
area. The Tribunal observed that according to ta@éement her father had studied in Country
D to which she responded that he studied at theddsity of City H.

She stated that the Cultural Revolution startettiénearly 1960s, before she was born. The
Tribunal observed that it started in the late 1960=r she was born. She stated that she may
have been confused and confused the date withetieeofl other movements and a great
natural disaster (a famine). Her father was settteéacountryside to work and then later came
back to work in the education profession. Her motael been working in the health area
during the revolution. Asked to identify other idents of persecution she stated that she had
been criticised publicly. Persecution had alsatéelder mother’s health problems.

Asked what sort of persecution she faced as atreshér connection to parents who were
targeted during the Cultural Revolution she stéted she would be viewed with suspicion
particularly as her family members have still mbed the Communist party.

The Tribunal observed that the Cultural Revolugoided 30 years ago and that the leaders of
the Revolution were condemned in 1976 and 197 #faatdt was highly unlikely that she

would be victimised as a result of being the daeigbf parents who were targeted during the
Cultural Revolution. She stated that even thoughGhltural Revolution ended a long time
ago people like her (whose family had sufferedmythe Cultural Revolution) were still at

risk if they haven't joined the party. She indichtby way of example, that in the early 1980s
her older sibling was forced to close his/her bessnbecause he/she hadn’t joined the
Communist party.

The Tribunal noted that she had also claimed texp®sed to possible persecution as a result
of her pro democracy activism. Asked about hewvasti in China before the early 1990s
(when she relocated to Country B) she stated ftext iananmen Square (1989) she began
to question Communism but did not do so openly.efiskow, if she didn’t express her views
openly, she would have attracted the attentioh@ftuthorities she stated that the authorities
would eavesdrop on conversations and spy on hgoulhad friends or acquaintances who
were suspect you became suspect.

Asked how she got a passport to visit Country ghé had become an enemy of the State she
stated that everyone can get a passport. The Tailmates that country information indicated
that dissidents had difficulty in obtaining a pas$pShe stated that that sort of problem was
encountered by senior, high profile leaders butheotas she was not senior enough.

She stated that Country B was the catalyst fopbétical awareness. In Country B she saw
society operate under a democratic system of govemhand became a fervent believer in
democracy. Every year (she was in Country B foesswears) she attended
commemorations held for those who lost their liveghe Tiananmen Square massacre. She
didn’t, however, join a political party to pursuerhdeals because as a foreigner she wasn't
allowed to.

Upon her return to China in the early 2000s shequastioned and told to stop her
involvement in pro democracy activism and Falun gdrhe Tribunal noted that she had not



even started practising Falun Gong until the e20§0s. She stated that she was warned
about desisting from Falun Gong activity as welpes democracy activity because she knew
some Falun Gong practitioners and was suspectedvirig allegiances to it.

In the period between her return to China in théye)00s and her departure for Australia
she was not overtly involved in pro democracy astivand Falun Gong. She was too scared
of being persecuted.

Upon her arrival in Australia in the early 2000e $hined a Chinese Organisation. She
attended a number of rallies and submitted som&opghaphs depicting her at the rallies. She
refuted the suggestion that her sole purpose wdsltioerately attract the attention of the
Chinese authorities in order to ground a claimpi@tection and asserted that her pro
democracy activity was borne of a genuine intergragest against the Chinese government.
She gave some vague information about the leagensi@mbership, location and activities
of the group; saying she did not want to go inttadl@nd jeopardise the organisation.

Person G gave evidence. He told the Tribunal teatv&s a leader of the Pro Democracy
Organisation. He met the applicant in the earlyd@0&lthough he had been aware of her
attendance at its rallies prior to meeting her.

INVITATION TO COMMENT ON INFORMATION

The Tribunal has information that would, subjecatty comments you make, be the reason,
or part of the reason, for deciding that you areemtitled to a protection visa.

The information is as follows:

[Information in this letter has been amended iroadance with s.431 as it may identify the
applicant]

. You arrived in Australia in the early 2000s. Yapplied for a visa which expired
almost a year later. You then applied for a prodectisa.

This may form part of a reason for affirming théedmte’s decision to refuse the applications
for protection visas as your delay in applyinggootection until your other visas expired
could support the inference that you engaged irderaocracy and practice in Falun Gong
merely to seek to stay in Australia rather thanadt commitment to democracy in China or
genuine interest in Falun Gong. A person with rugge commitment to democracy or Falun
Gong and who were fearful of persecution on eiti¢hose grounds might reasonably be
expected to lodge an application for a protectisa promptly upon their arrival in Australia.

Section 91 R(3) of the Migration Act requires youwsttisfy the Tribunal that you engaged in
pro-democracy activity and practice in Falun Gotigeowvise than for the sole purpose of
strengthening your claim to be a refugee withinrtteaning of the Refugees Convention as
amended by the Refugees Protocol.

. In the statement you lodged in support of youyliaption for a protection visa you
state at paragraph 2 that:

Between the early 1970s and the early 1980s | cetegbimy schooling. | later studied in City
A. During the early 1980s | was working for a gaveent agency.



This may form part of a reason for affirming théedgte’s decision to refuse the applications
for protection visas as it could cast doubt on ydaim that you face persecution as a result
of having parents who were targeted during theuailtRevolution as this history suggests
that you were not denied any opportunities or disiciated against as a result of your links to
your parents.

. In the statement you lodged in support of youyliaption for a protection visa you
state at paragraph 4 that:

Since arriving in Australia | have actively paniated in the overseas democratic political
movement.

However your witness in the hearing before the dméd, Person G, gave evidence that he
was a leader of the Pro Democracy Group and didneet you until after the early 2000s.

This may form part of a reason for affirming théedgte’s decision to refuse the applications
for protection visas as it could cast doubt on ydamm that you actively participated in the
overseas democratic political movement since angivin Australia. It could also form part of
a reason for affirming the delegate’s decisiorefose the applications for protection visas as
it could cast doubt on your claim that you facespeution as a result of your pro democracy
activities as Country Information indicates thawduld be unlikely that the Chinese
authorities would take much interest in unimpor@ninactive members of pro democracy
groups and that they are more interested in leadeganisers and high profile dissidents. It
could also form part of a reason for affirming ttedegate’s decision to refuse the
applications for protection visas as, when combivgd the fact that you met Person G over
several months after your arrival and following iex@f your visas, it could support the
inference that you met with Person G merely tongjiieen your claim to be a refugee rather
than a commitment to democracy in China. As ingidabove Section 91 R(3) of the
Migration Act requires you to satisfy the Tribunla&t you engaged in pro-democracy
otherwise than merely to strengthen your claima@lvefugee.

. In your statement and your oral evidence to thbuial you indicated that you were
not involved in pro-democracy activities in Chinther before you left China for Country B
or in the period between your return to China amr yravel to Australia.

This information could form part of a reason fdiiraiing the delegate’s decision to refuse
the applications for protection visas as it cowddtaoubt on your claim that you face
persecution as a result of your pro democracy iéietivas Country Information indicates that
it would be unlikely that the Chinese authoritiesuld take much interest in people who had
not become involved in pro-democracy activitie€tmna unless they were leaders or
organisers. Country Information indicates thatghenary determinant of the Chinese
authorities’ attitude would be the person’s proéilanfluence before they left China. The
authorities appear to take the view that persotis mo involvement in pro-democracy
activities in China and who first become involvadfter they leave China are merely
seeking to take advantage of an opportunity preskny Western legal systems to acquire
refugee status and are not a threat to the state.

. In the statement you lodged in support of your igggibn for a protection visa you
state at paragraph 20 that:



My child and | have recently started to learn FaBong formally from a Falun Gong
organisation that my friend is a member of. We geesal days a week. | hope that | will
learn more about Falun Gong by going to this orgation and that by practising Falun Gong
my child will get better.

At the hearing before the Tribunal you stated ftoat feared persecution by the Chinese
authorities when you returned to China in the e2@l§0s because of your association with
the pro democracy movement and Falun Gong. Thie@sistent with paragraph 20 of your
statement and the evidence you gave earlier iheaeng that you started Falun Gong a few
months after you arrived in Australia. This incatsncy may form part of a reason for
affirming the delegate’s decision to refuse theliappons for protection visas as the fact that
you gave different accounts as to when you wese &issociated with Falun Gong may cast
doubt on the veracity of your evidence including ytaim to be a genuine follower of Falun
Gong.

Your assertion at paragraph 20 that “My child ahave recently started to learn Falun
Gong” (parenthesis added) may also form partrebaon for affirming the delegate’s
decision to refuse the applications for protecti@mas as it could cast doubt on your claim
that your are a genuine practitioner of Falun Gdrgs is because despite being aware of
Falun Gong in China, you did not show any intenegtractising it in Country B where you
claim to have been involved in other practices leann China (pro-democracy activities)
and did not show interest in practising Falun Gontl shortly before you made the
statement in the early 2000s. Furthermore yowdoeated and claim to have embraced the
ideals of democracy (paragraph 3 of your staterpentstate that “I received education of
democracy in Country B which is a democratic cogntry democratic rationale has been
enhanced”). It might be expected that an educatesbp with an interest in ideas would have
read or at least be aware of the name of the deakiaof a belief system they claim to

follow. The fact that you did not show interespiactising it until shortly before you made
the statement combined with your lack of knowledfjthe Falun Zhuan (the book of
teaching for Falun Gong) and inability to name hbbek at the Tribunal hearing could
support the inference that you took up practicBaltin Gong merely to strengthen your
claim to be a refugee rather than a commitmertt #siindicated above Section 91R(3) of
the Migration Act requires you to satisfy the Tmiadithat you engaged in Falun Gong
otherwise than merely to strengthen your claima@lefugee.

. You were issued with passports and travel pertoitgsit Australia in the early
2000s.

This information could form part of a reason fdiirafing the delegate’s decision to refuse
the applications for protection visas as it cowddtaoubt on your claim that you face
persecution as a result of your links to your pts@n pro-democracy activity in Country B
as Country Information indicates that you would hate been issued with passports and
travel permits if you were of any interest to thar@se authorities.

You are invited to comment on this information. uf@omments are to be in writing and in
English.

The applicant lodged the following response:

| refer to the first point raised in the letterfirdhe Refugee Review Tribunal (the Tribunal)
and state the following:



1. My child has a serious medical condition. As/leer mother this has a direct impact
on me and has been very difficult to deal with.isMaas first discovered when my child was
a few years old. My child is now several yearseoland has ongoing medical issues as a
result of his/her condition. | applied for anotlgve of visa because we needed medical
treatment.

2. Prior to arriving in Australia, and throughoubsh of my time here leading up to my
initial application for protection, | had no knowlige of protection visas. | first became aware
of protection visas in the early 2000s throughienft. The same friend referred me to a
Resource Centre who later assisted me with the@iioh visa application process.

3. The delay in my applying for a protection visa daesmean | am not fearful of
returning to China. The delay is a result of besogpreoccupied with my child’s medical
condition and my not knowing how the system workstayed on the previous visa for so
long simply because | didn't realize you could agply for refugee status whilst on the
previous visa.

| refer to the second point raised in the lettertfre Tribunal and state the following:

4, My father worked in the education profession aag persecuted during the Cultural
Revolution. When the Cultural Revolution endedé¢h&as a great shortage of educators.
My father was released from the labour camp iretirdy 1970s and began work in the
education area in City A. He was able to get wagpite having been persecuted during the
Cultural Revolution because of the educators’ stgwt In short, he was needed. [Information
about the applicant history deleted in accordanite sv431 as it may identify the applicant].

5. | attended primary and secondary school as aohilsiren did. My parents activism
had no bearing on this.

6. In spite of my parents activism the shortagedefcators in China after the Cultural
Revolution meant that even those like my fatheidastill obtain work and also why their
children were not necessarily discriminated agaidstvever, this does not mean | had a
normal childhood. Because of my parents experientisthe Cultural Revolution they were
not at home for many parts of my life and my motias quite ill. I did not have home life
conducive to learning and schooling and at timestbdake care of my mother. In China at
that time even though you were poorly you stilldyrated from school.

| refer to the third point raised in the letterrfrahe Tribunal and state the following:

7. When | first arrived in Australia 1 didn't kndivere was a pro-democratic
organisation here and this is why there was a dalayy becoming politically active. This,
coupled with the fact that | was taking care oick shild, prevented me becoming involved
in the pro-democracy movement in Australia soombrs is why | didn't meet Person G
sooner.

8. As China is a communist, those who are involwé& democracy are persecuted. It
was out of fear of persecution that | never becaatie in the pro-democratic movement in
China.

9. | did participate in the pro-democratic movemenCountry B. In City E | often met
with members of the Country B Democratic party ar@mbers of a Chinese Overseas



Democratic Movement. | also went to the Chinesesatate in City E and demonstrated
outside. | was quite involved in, the pro-democratiovement before arriving in Australia
and long before | applied for the protection of fhestralian Government. This included
attending meetings and parades.

10. Politically active, pro-democratic Chineseiodls returning from abroad may not be
of much interest to the Chinese government whildiveein foreign countries but when we
return it is often to arrest, interrogation andsgeution. Country information might suggest
that it is only leaders, organisers and high peadissidents that spark the state's interest but |
would have to say that this is untrue and all osthinvolved in the pro-democratic
movement face the threat of persecution once faunhd

11. My pro-democracy activities and involvemenidnbeen genuine and not simply to
strengthen my protection visa application. | haggauine commitment to democracy. When
| was overseas | became aware that China shoukldawilti-party system of government
because single-party leadership leads to dictamrBleople can only enjoy freedom under a
multi-party system.

| refer to the fourth point raised in the lettesrfr the Tribunal and state the following:

12. When | was in Country B | already knew aboUtuk&ong but only after | arrived in
Australia did | begin to openly and actively praetmy beliefs - | only became aware of the
organisation | am now involved with a few montheaf arrived in Australia.

13. In China | practised Falun Gong as best | colitéit was with a compact disc |
obtained from friends and out of fear | was alwegwy careful and secretive with it. | first
participated in organised Falun Gong in Australia.

14. | wasn't overly involved in Falun Gong in CayrB just the pro-democratic
movement. The reason | feared persecution on myréd China in the early 2000s was
because so many of the people involved in the praatratic movement in Country B were
also followers of Falun Gong. | was guilty by asation with Falun Gong members in
Country B.

15. | was unable to name the Falun Zhuan at thargedue partly to nerves and also
because | had little knowledge of that particudexttFalun Gong is a combination of
Confucianism, Buddhism and Taoism and we are tatingise things from a very early age
making it not necessary to read through all thgosaes to be a believer. There is much
Falun Gong scripture and the Falun Zhuan is justesof the scripture | have not read but
plan to when my life is more settled and | am tee

16. | believe in being a member of Falun Gong aantigipating. | do not think that
remembering the name of a particular scriptur® isrgortant.

17. My Falun Gong interests and involvement araugenand not simply contrived to
strengthen my protection visa application. BackKna | could not practice Falun Gong
because of the prohibition but here | have thedime®to do so. In Australia, my child and |
have been practicing Falun Gong. As | stated irpneyious statutory declaration a friend
told me it would help my child get better. Falunrf@dias helped improve our health and
gives us some spiritual guidance.



| refer to the fifth point raised in the letter inathe Tribunal and state the following:

18.  Anyone can apply for a passport in China. Am&Is a communist country they are
not interested in pro-democratic activists stayhmgre. The government is happier for us to
leave and not cause any trouble as long as we gewse back. Not being well enough
known to the authorities | was fortunate to be dblescape.

FINDINGS AND REASONS

| find that the applicant is a Chinese nationad] for the purposes of the Convention | have
assessed the applicant’s claims against Chinarasohbatry of nationality.

She claims to be exposed to a real chance of pgirse®n the following grounds:

her connection to parents who were targeted daned ultural Revolution
her pro democracy/anti CCP activism in Country B

her pro democracy/ anti CCP activism in Australia

her association with practitioners of Falun Gon§@ountry B

her practice of Falun Gong

O 0O O0OO0O0o

Whether the applicant faces a real chance of persgiion as a result of her connection to
parents who were targeted during the Cultural Revaltion

The Tribunal notes that the Cultural Revolutionweced between 1966 and 1976. The
Tribunal is not satisfied on the evidence submitted the applicant would be persecuted as a
result of her connection to parents who were taxyduring the Cultural Revolution. The
Tribunal notes that she claimed her parents weaefléctuals and stated in her statement that
her father had studied in Country D whereas sliettad Tribunal at the hearing that he
studied in China. Whilst she sought to explainitte®nsistency at the hearing on the basis
that he had studied at a Chinese campus of CoDnting Tribunal notes that the statement
clearly indicates that he studied in Country D. Tidunal considers that the applicant’s
assertion in the statement lodged with the Tribdmat her father had studied in Country D
was an embellishment designed to endow her fatitbrfwrther characteristics of a person
likely to be targeted.

Irrespective of where the applicant’s father stddiad the applicant’s inconsistency on this
aspect of his education the Tribunal is not sa&isthat the applicant faces a real chance of
persecution as a result of her connection to psnehb were targeted during the Cultural
Revolution.

The Tribunal notes the claims made at points 4#@fapplicant’s submission but does not
accept that the matters raised in themselves totespast persecution or serious harm that
could reasonably form a basis for an ongoing féaecsecution.

Whether the applicant faces a real chance of persaiion as a result of her pro
democracy/anti CCP activism in Country B

The applicant asserts that she attended ralli€®untry B to commemorate those who had
lost their lives in Tiananmen Square. While shern@gproduced any independent evidence
to corroborate her involvement in pro democracy/@atP activism in Country Ehe



Tribunal accepts that it would be unrealistic tp@st the applicant to be able to adduce such
evidence and has no reason to doubt her claimaue &ttended rallies in Country B.

The Tribunal notes that the applicant claims thpairuher return to China in the early 2000s
she was questioned by the Chinese authorities\@raleoccasions and she thought someone
was following her and that a friend of hers told tieat someone was taking photographs of
her. The Tribunal notes, however, that the apptieaas permitted to return to China despite
her many years qfro democracy/anti CCP activism in Country B. Thiddnal notes that,
other than being questioned and a suspicion tleatvsis being observed and photographed,
she was not imposed on in any other way. The Tabnates that she was permitted to travel
to Australia.

The Tribunal notes her explanation at point 18esfdubmission that, notwithstanding
Country Information that a person would not be tgdran exit permit to travel to Australia if
they were of any interest to the Chinese authatitiee reality is that anyone can apply for a
passport in China.

The Tribunal is nevertheless not satisfied thatgiyaicant faces a real chance of persecution
solely on the basis of her pro democracy/anti C&Riam in Country B.

Whether the applicant faces a real chance of perseiion as a result of herassociation
with practitioners of Falun Gong in Country B

The Tribunal found the applicant’s evidence intietato her involvement in Falun Gong
unsatisfactory (see below) and does not accepsh®atvas associated or perceived to be
associated with practitioners of Falun Gong in GouB. It follows that the Tribunal is not
satisfied that the applicant faces a real changerdecution the basis of her association with
practitioners of Falun Gong in Country B.

Whether the applicant faces a real chance of persgiion as a result of her pro
democracy/ anti CCP activism in Australia

As indicated above, however, the applicant was gegdito return to China despite her many
years ofpro democracy/anti CCP activism in Country B and wat persecuted as a result of
that activity. She was not involved in pro demogrfanti CCP activism in China between her
return to that country and her departure for Alistrahe Tribunal notes photographs of the
applicant at rallies and the claims made at paintd of the applicant’s submission. It
accepts that she has participate@ro democracy/ anti CCP activism in Australia ghli of

the absence of any serious repercussions folloh@mgeturn to China in the early 2000s
despite her many yearsmfo democracy/anti CCP activism in Country B ardependent
information that indicates that ordinary participgof democracy/ anti CCP activism are not
like to be targeted is not satisfied that the aygpit faces a real chance of persecution solely
on the basis of those activities in Australia.

Whether the applicant faces a real chance of perseion as a result of herpractice of
Falun Gong

The practice/philosophy/religion that is known aduR Gong was founded in 1992 in China
by Li Hongzhi, who is known to his followers as Nf&sLi. Falun Gong is based on the
traditional Chinese cultivation system known asoqy but it is novel in its blending of



gigong with elements of Buddhist and Taoist phifgsp Other terms such as Falun Dafa and
Falunong are used in relation to the movement. téime Falun Dafa is preferred by
practitioners themselves to refer to the overagipinilosophy and practice (UK Home

Office 2002,Revolution of the Wheel — the Falun Gong in Chind i Exile,April). There

IS no question that Falunong promotes salvati@rstapocalyptic teachings in addition to its
gigong elements. Despite its own protestationséacbntrary, it also has a well-organised
and technologically sophisticated following and HaBberately chosen a policy of
confrontation with authorities (Human Rights Wagf02,Dangerous Meditation: China's
Campaign against Falunongebruary; Chang, Maria Hsia 20@4lun Gong: The End of
Days New Haven, Conn., Yale University Press, pp.14gp491-95).

Falun Gong first came to the attention of PRC atitiles after demonstrations by Falun Gong
adherents in April 1999 in Tianjin, and later thainth outside the Zhongnanhai in Beijing.
The initial government crackdown against Falun Gbegan in late July 1999, when a
number of government departments implemented césgimeasures against the movement,
banning Falun Gong and issuing an arrest orddrifBlongzhi. The movement was declared
an “evil cult” and outlawed in October 1999 (ChaNtgria Hsia 2004Falun Gong: The End
of Days New Haven, Conn., Yale University Press, p.8-10).

The crackdown against Falun Gong commenced in1B99. From that time on, Falun Gong
protests were countered by police roundups in wthiolisands of practitioners were detained
in police lockups and makeshift facilities for shtarm “reeducation”. The crackdown was
accompanied by a coordinated media campaign byaGhpublic institutions, highlighting

the alleged dangers of Falun Gong and attemptifgstdy the crackdown. From July 1999
until the end of 1999, a “legal infrastructure”dounter Falun Gong was erected: the banning
of CCP members, civil servants and members of titiarg taking part in Falun Gong
activities; the introduction of restrictions on &@fficers representing Falun Gong
practitioners and a circular calling for confisoatiand destruction of all publications related
to Falun Gong. Falun Gong internet sites also canaer attack.

Measures used against the Falun Gong have inckelesie sentences, allegedly
incorporating the use of psychiatric institutiongetain and “re-educate” Falun Gong
practitioners; an increase in systematic and statetioned violence against practitioners; an
escalated propaganda campaign against Falun Gepeatedly reinforcing the government’s
message that the group was an “evil cult” whicheplos threat to Chinese society; and the
utilisation of state institutions such as the poknd universities to combat Falun Gong.
Reports suggest that PRC authorities also attentptezttrict the movement of suspected
practitioners within China; to prevent the interaaal press from covering the activities of
the Falun Gong movement, and launching an offeresjanst the internet structure
underpinning the effectiveness of the Falun Gomgueisation in China. In recent years there
has been a dramatic abatement in the visibilityadtin Gong activities within China, with
many practitioners performing the exercises at horsiead of in public. But there have been
regular public demonstrations, and the arrest,diete and imprisonment of Falun Gong
practitioners has continued. There have been deetBbent reports of deaths due to torture
and abuse. Practitioners who refuse to recant biediefs are sometimes subjected to harsh
treatment in prisons, labour camps, and extra-jalditegal education” centres. Falun Gong
cases are reportedly handled outside normal legakdures by a special Ministry of Justice
office, known as the 610 office.



On 1 March 2005, new religious affairs regulaticame into effect which bring regulatory
practices within a legal framework and into compdi@ with China’s Administrative
Licensing Law. The new regulations protect the tsghf registered religious groups, but
critics say they give the authorities broad disoreto define which religious activities are
permissible. Only groups which meet governmentirequents can be registered, and the
government tends to perceive unregulated religgvaaps as a potential challenge to its
authority. The Falun Gong and other groups labee “cults” remain banned, and Premier
Wen Jiabao’s 2004 Government Work Report emphasiegdhe Government would
“expand and deepen its battle against cults”, oiag Falun Gong (US Department of State
2005, International Religious Freedom Report 2005: Ch{meludes Tibet, Hong Kong, and
Macau),8 November; UK Home Office, 200Revolution of the Wheel — the Falun Gong in
China and in ExileApril; Chang, Maria Hsia 2004alun Gong: The End of DayBlew
Haven, Conn., Yale University Press, p.24-31).

The applicant has claimed that she commenced Kadung practice in the early 2000s. At
the hearing before the Tribunal, she could perftirenexercises but demonstrated little or no
knowledge of the history of Falun Gong and hadawguainted herself with its text, Falun
Zuan.

The Tribunal notes the claims made at points 12fl1fie applicant’s submission. The
Tribunal also notes her statement in which shendahat she and her child were formally
learning Falun Gong at a Chinese organisation.Tri®inal considers that a person of the
applicant’s ilk (educated and intellectually cuspwho has embraced Falun Gong as the
applicant has claimed to have done would have dorowledge, of Falun Gong history and
its main book of teaching, particularly if she Hsekn learning it formally. The Tribunal also
notes that her version of events has changed.ristAeement she stated that “Since coming
to Australia my child and | have started to pract#slun Gong because my friend told me
that it would help my child get better” and at tiearing she gave evidence that she had not
even started practising Falun Gong until the e20§0s. When she was questioned about the
inconsistency with her other evidence at the hgdtimat upon her return to China in the
early 2000s she was questioned and told to stomhelvement in pro democracy activism
and Falun Gong) she stated that she was warned désisting from Falun Gong activity
because she knew some Falun Gong practitionersrasnduspected of having allegiances to
it but did not mention practising it with a compddic and did not resile from her evidence
that she started to practice it a few months afteving in Australia. On the evidence before
me | am therefore not satisfied that the appliesatgenuine Falun Gong practitioner.

The Tribunal also notes that the applicant didlodge her application for a protection visa
for several months after her arrival in Australide Tribunal notes her explanation at the
hearing and at points 1-3 of the applicant’s submrsthat she was focussing on her child,
was fully expecting another visa and that she belyame aware of protection visas in the
early 2000s but does not accept that explanatidnlsiit cannot be expected that the
applicant could be aware of the formal processesived a person of her background
(having spent years as a human rights activist)avbave been aware that persons in fear of
persecution can seek asylum as refugees and ithvibeuexpected that a person with a fear of
persecution would seek protection as soon as gessibr claim that she only became aware
of protection visas in the early 2000s diminishesdredibility.

In light of the applicant’s limited knowledge B&élun Gong, the inconsistency in her
evidence about when she started practising it (avitbmpact disc in China c.f. a few months



after arriving in Australia) and the timing andctimstances of her application for protection
(several months after arrival and following expafy her previous visa) the Tribunal is not
satisfied that she engaged in the practice of F&lomg otherwise than for the purpose of
strengthening the person's claim to be a refugé@miihe meaning of the Refugees
Convention as amended by the Refugees ProtocolTiibenal is not satisfied that the
applicant is a genuine Falun Gong practitioneriambt satisfied that she faces a real chance
of persecution as a Falun Gong practitioner.

Cumulation

The Tribunal notes, however, that it is incumbeanttdo consider the cumulative effect of
the applicant’s claims in assessing whether shelesll founded fear of persecution for a
convention reason/s.

The Tribunal has therefore considered the cumwdadffect of the following bases of the
claimed fear of persecution:

Membership of a family who were targeted in thet@all Revolution

Involvement in pro democracy/anti CCP activism wu@try B

Involvement in pro democracy/ anti CCP activisnurstralia

Involvement in her association with practitionef$alun Gong in Country B
Involvement in her practice of Falun Gong (albeitrarily engaged in to strengthen
her claim to be a refugee).

O 0O O0OO0O0o

Whilst none of the above, standing alone, givestasa well founded fear of persecution the
Tribunal is satisfied that the combination of théssgures of the applicant’s history may have
lifted her profile to the extent that she has a ¥aeinded fear of persecution based on her
actual political belief (her belief in multi-pardemocracy) and imputed political belief
(Falun Gong). In this context the Tribunal notest th well founded fear of persecution is
substantiated if there is a “real chance” of paren and that a “real chance” is one that is
not remote or insubstantial or a far-fetched pakigibA person can have a well-founded fear
of persecution even though the possibility of teespcution occurring is well below 50 per
cent. The Tribunal is satisfied that the chancpesfecution occurring to the applicant
persecution based on her actual and imputed adllieliefs is not remote or insubstantial or
a far-fetched possibility.

CONCLUSIONS

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio



| certify that this decision contains no informatithat is subject of a
direction pursuant to section 440 of the Migratfmt 1958.

Sealing Officer: ntreva




