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DECISION: The Tribunal remits the matter for reconsideratiaith the direction

that the applicant satisfies s.36(2)(a) of the Mlign Act, being a person to whom
Australia has protection obligations under the ge&s Convention.

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision mdy a delegate of the Minister for
Immigration and Citizenship to refuse to grant épplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Cheraived in Australia and applied to
the Department of Immigration and Citizenship fdPratection (Class XA) visa. The
delegate decided to refuse to grant the visa atifletbthe applicant of the decision
and her review rights by letter.

The delegate refused the visa application on tleslthat the applicant is not a person
to whom Australia has protection obligations unither Refugees convention.

The applicant applied to the Tribunal for reviewtlod delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that theplicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if theisige maker is satisfied that the
prescribed criteria for the visa have been satlsfie general, the relevant criteria for



the grant of a protection visa are those in forbenvthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a craarfor a protection visa is that the
applicant for the visa is a non-citizen in Austalo whom the Minister is satisfied
Australia has protection obligations under the 1@%hvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglédirthe Status of Refugees
(together, the Refugees Convention, or the Conoehti

Further criteria for the grant of a Protection &laA) visa are set out in Parts 785
and 866 of Schedule 2 to the Migration Regulatib®@4.

Definition of ‘refugee’

Australia is a party to the Refugees Convention, ageherally speaking, has
protection obligations to people who are refugegsdafined in Article 1 of the
Convention. Article 1A(2) relevantly defines a rgée as any person who:

to well-founded fear of being persecuted for reasohrace, religion, nationality,
membership of a particular social group or polltigginion, is outside the country of
his nationality and is unable or, owing to suclhr feaunwilling to avail himself of the
protection of that country; or who, not having dio@ality and being outside the
country of his former habitual residence, is unaisleowing to such fear, is unwilling
to return to it.

The High Court has considered this definition imuanber of cases, notabBhan Yee
Kin v MIEA [1989] HCA 62;(1989) 169 CLR 37%pplicant A v MIEA [1997] HCA
4; (1997) 190 CLR 225MIEA v Guo [1997] HCA 22(1997) 191 CLR 559Chen Shi
Hai v MIMA [2000] HCA 19;(2000) 201 CLR 293MIMA v Haji Ibrahim [2000]

HCA 55;(2000) 204 CLR 1MIMA v Khawar [2002] HCA 1412002) 210 CLR 1,
MIMA v Respondents S152/2003 [2004] HCA @&804) 222 CLR 1 andpplicant S
v MIMA [2004] HCA 25;(2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspettArticle 1A(2) for the
purposes of the application of the Act and the lagns to a particular person.

There are four key elements to the Convention di&fin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un@dR¢1) of the Act persecution
must involve “serious harm” to the applicant (s.@)b)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressieerious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accessbasic services or denial of
capacity to earn a livelihood, where such hardshidenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The Hi@lourt has explained that
persecution may be directed against a person asdandual or as a member of a
group. The persecution must have an official qualiit the sense that it is official, or
officially tolerated or uncontrollable by the authies of the country of nationality.
However, the threat of harm need not be the prodiugbvernment policy; it may be



enough that the government has failed or is unéblprotect the applicant from
persecution.

Further, persecution implies an element of motoraton the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need
not be one of enmity, malignity or other antipatbwards the victim on the part of
the persecutor.

Third, the persecution which the applicant fearsstmioe for one or more of the
reasons enumerated in the Convention definitionaeer religion, nationality,
membership of a particular social group or politigginion. The phrase “for reasons
of” serves to identify the motivation for the imflion of the persecution. The
persecution feared need not smely attributable to a Convention reason. However,
persecution for multiple motivations will not sdyisthe relevant test unless a
Convention reason or reasons constitute at least ebsential and significant
motivation for the persecution feared: s.91R(1dfethe Act.

Fourth, an applicant’s fear of persecution for ang@mtion reason must be a “well-
founded” fear. This adds an objective requiremerihé requirement that an applicant
must in fact hold such a fear. A person has a *feelhded fear” of persecution under
the Convention if they have genuine fear foundeahugp “real chance” of persecution
for a Convention stipulated reason. A fear is i@inded where there is a real
substantial basis for it but not if it is merelysamed or based on mere speculation. A
“real chance” is one that is not remote or insulishor a far-fetched possibility. A
person can have a well-founded fear of persec@i@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or ummgllbecause of his or her fear, to
avail himself or herself of the protection of his ber country or countries of
nationality or, if stateless, unable, or unwillihgcause of his or her fear, to return to
his or her country of former habitual residence.

Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when theiateds made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

The documentary evidence in this matter is conthinghe Department and Tribunal
files.

Protection visa application

According to the protection visa application th@lagant is a woman from Shandong
Province, China.

She left China and arrived in Australia on anothisa. She has a Chinese passport
issued a number of years ago. She travelled to @BoXmon a tour the year before she
arrived in Australia.



She had 14 years of education. She worked in aredff various places from the late
1980s. From the early 2000s she was unemployed.

The applicant has a son who is in China.

A statement accompanying the protection visa apptin stated the following (in
summary):

. The applicant joined Falun Gong, because, in tlginbéng, she heard
from a friend that by practising Falun Gong, onalddave disease cured and
disaster eliminated. She remained in poor heattr giving birth. She began
to practise Falun Gong and her health improved #itee months.

. Her “mentality” became calmer. Previously she lost temper easily
when she saw the inequality in society and theitndas in organisation or
unfair treatment. She also had grudges at theipeacof “going through the
back door”, seeking relationships and the darkmesghich the leaders only
attached importance to one’s social backgrouncausof one’s own ability.
She changed her attitude and became sober minded.

. The reason she changed herself step by step iséeter Li Hongzhi
put forward the principles of “truthfulness, benkrnze and compassion”. She
said a large number of fine people were practisialgin Gong including many
members of the Communist Party, government funaties and high-ranking
intellectuals. “They had received the educatiomfine Communist Party for
many years, but they were addicted to the pradicEalun Gong. It was a
Buddhist doctrine that was able to cultivate idgglof the people and raise
them to a higher plane. It was the only Buddhisttdioe that filled the gap in
life and a satisfactory explanation of the univérse

. She said she joined Falun Gong in the late 1990@s twe sponsorship
of her friend Person A and Person B.
. She said the persecution occurred when she wadlexgeom work

during the nation-wide campaign of crackdown whiommenced on 20 July
1999. She was forced to make a self-criticism atghneral meeting among
the employees for the practice of Falun Gong wheswas employed. She
was made to read the guarantee at the meetinghieatvould no longer be
involved with any Falun Gong organisation. She vdisciplined with a
demerit and all her treatment was cancelled.

. She was made to do the hardest and most difficatkwShe had to
report to leadership what she was thinking evegyatal received surveillance
from the leaders and colleagues.

. In the end she was detained for seven days and twyethe local
Public Security Bureau for her involvement with WalGong. She was
expelled from work.

. In the meantime her husband was implicated anitisgtd and warned
several times from his work unit. He was also ebgaefrom work because she
practised Falun Gong. Her husband had grudges sigaén for implicating
him and his love for her was disappearing. He psedalivorce. The applicant
and her son moved in with her parents.

. Other organisations did not dare employ her bec#usegovernment
would not allow Falun Gong members to be employed.



. She took advantage of high-level corruption in thevernment
organisations of the CPC and bribed officials fqpassport. Her application
commenced in a specific year and was granted tleviog year. There were
strict vetting procedures in her city. The brokaidst was a difficult job and
asked her to hide, lie low and wait for opportiesti

. She waited a number of years and paid a huge anobumbney to ask
an agent to “package her’. The agent organisegadrCountry X with the
aim of “activating the passport, avoiding the [Eiyhich was the place of my
residence and depart from and return to [city] lsmt 1§ would have a sound
record of visiting [Country X] and would make it séar for the foreign
diplomatic missions in China to believe me.” Shil 4he broker worked for
another 6 months and she was granted a visa ocec#isplate.

. She said the Chinese government knew she hadril@dtze would be
subject to severe punishment if she returned. Niblynshe would serve a
prison term and lose the right to work. She sa&l @uld not get employment
because she had been punished for being a memipedwf Gong. She said
she would not be able to survive and support her Sbe said she had to rely
on her parents who were advanced in age and nowoald dare marry a
Falun Gong practitioner. She said that she wowiel Without dignity and the
future would be extremely dark, if she returneatilind alley”. She said she
is still young and does not want to suffer to death

. She said since she had been in Australia she had fegrticipating in
practice activities organised by Person C. She [@so attended
demonstrations in support of the withdrawal fronre Bommunist Party of
China.

Hearing

The applicant appeared before the Tribunal to give ewig and present arguments.
The Tribunal hearing was conducted with the asstgtaof an interpreter in the
Mandarin and English languages.

The applicant confirmed that she was born in Shagdprovince, China. She
confirmed that she was married and divorced, atthashe had been separated from
her husband for a few years before the divorce.

She confirmed that her son lives in China, alonthwer parents. She also has one
older sister and one younger brother in China. $¢&r boards at school and lives on
weekends with her parents.

The applicant said that she has no relatives linngustralia.

She said that she had 14 years of education.

After she finished university she worked at ana#filn the mid 1990s she moved to
another workplace. At the latter workplace thereeafeur or five employees.

She stopped working when she was dismissed foligwive crackdown on Falun
Gong practitioners in July 1998. She said thatr afte was dismissed she did not get
a job until two years later.



She then found a job at another workplace. She edbttkere until the following year.

The applicant was asked when and how she firsttbeaa Falun Gong practitioner.

The applicant said that in the early 1990s herthemés poor after she gave birth. Her
friends, Person A and Person B, introduced hematarFGong saying that it was good
for her.

She was asked what her friends told her about Falumg. She said that at that time
she was overweight and had medical problems. Sttt she could not turn in bed
because of a particular problem. Her friends shat she should have “a look” at
Falun Gong. They bought her the book “Zhuan Faland she read it. In the

beginning she used Falun Gong for health and digkmaw how good it was.

The applicant said that her formal involvement lmegaen she “joined” Falun Gong.
The Tribunal asked her what she meant by “joinedl she said she started practising
in a particular year. However she began to readdo& Zhuan Falun, earlier.

She said that during that year she did weekly eésescand distributed leaflets and
was involved in outdoor activities. She said Falbong practitioners practised in a
friend’s home in a residential complex. Before RalGong was restricted they
practised at the friend’s home in the evenings.yTpractised at least once a week.
They practised at home as they had children.

The applicant said that her family did not practesed nor did her husband. He
opposed it, laughing at the exercises as a meafigimg illness. Then he saw her
health improving and said that as long as she didignore the child or the house
chores, she could practice.

The applicant said that she was distributing paetghdbout how to learn about Falun
Gong, how it was good for health, and how to creaperfect world. However after
the ban on Falun Gong they could not distributepdwmphlets so they had to secretly
distribute pamphlets, including pamphlets aboutpiesecution.

The applicant told the Tribunal that she first ldeabout a government crackdown on
Falun Gong from her teacher who knew somethingge@isg on. This was early July
1998 but the official crackdown was on thé"2f July. She heard from her teacher
that the government was cracking down. Then wodgdaissued notices telling
employees not to practice Falun Gong. Also thereeviiewspaper reports about the
crackdown. She heard that the government striahnbd Falun Gong. She said she
was confused as to why the government did this@gtactice was about truthfulness
and beauty. She said that the Falun Gong pracatitsothought the situation would all
settle down. They did not realise the crackdownld/dae so harsh. They thought that
there were many university graduates, intellectaats even party members who were
participating in Falun Gong at the time, so thewldonot understand why the
government would want to crack down on Falun Gargy did not understand it so
they thought maybe it was because there were tooynmaactitioners so the
government thought they had some power.

The Tribunal asked her when she first had diffiesltwith the Chinese authorities
because she was a Falun Gong practitioner. Shetlsaicche management of the



workplace spoke to her and said that the governrhadtmade it clear that Falun
Gong was banned so she was not to do things thzddd on the company. The
applicant said she had continued to practice #fieeicrackdown took place — secretly
at home and at her friend’s home. The manager bemame aware of this and
dismissed her.

She said that at the time she was not scared athahght she would get another job
and as it was, she needed a more regular job.

However, until the end of the following year whehesapplied for a particular
workplace, she could not find a job. She said ithaas very difficult to find a job.

She then began working. There were a large nunflemployees at the company and
she was employed in a particular position.

The applicant said that the company knew that sfteHad involvement with Falun

Gong when they employed her, because the relevargab had made a public
announcement about it. She was asked why they wenafdoy her if they knew she

was a Falun Gong practitioner. She said that sk ttem that she had stopped
practising, as she would not dare to say she vilbprsictising. Also, she said this was
a newly established company and they needed paafhiexperience.

The applicant said that while she was working atdbmpany, a junior staff member
watched her, found out she was still practisingif@bong, and told the management.
She said that the junior staff member may havedhear talking to other practitioners
on the telephone or seen that she had brochures. thfs she was forced to make a
self-criticism in the workplace. At the self-crisen the manager asked her to read a
self-criticism and write an undertaking that sheuldmot practise again.

The Tribunal asked her if it was not very dangertascarry materials such as
brochures at work. She said at the time it did oatur to her that she was being
watched.

The applicant said that at this time she was tattising at her friends’ house. They
practised on particular nights with only a few pleof to 5. At their sessions they did
reading, study and discussion, and the set of esemc

The Tribunal asked her what the other repercussiere at work. She said that at
that time she had had a medium level manageriatysahd her salary was reduced by
more than half.

She said that after this, the practitioners mowsetly from home to home.

On a specific date there was a large scale acutityight that had been organised by
her friends. A neighbour saw them there and the@alrrived and detained them.

The applicant was asked to describe what happehed she was detained. She said
that they were doing exercises when 6 or 7 polioged. The police did not ask any
questions, just handcuffed them and took them awhagy were taken to the local
police station. They were questioned and not altbteesleep. They were not allowed



to contact their families and their bags were takeray. The police said many
insulting things to the practitioners, and did tadbinsulting things.

At this point in the hearing, the applicant wasyvéistressed. The Tribunal asked her
if she could say what insulting things were donén¢én. The applicant said that the
practitioners were questioned individually and th&rrogators were all men. She

said that the police made some sexual moves towemndsI'hey hit her breast with an

electric tool. Some police just took the chancdach her everywhere”.

She said the police asked her how long she hadj lpeactising for, and whether she
was still practising. The applicant did not dares&y anything. She said the police hit
her and laughed at her. They touched her body dedethere and asked her where
Falun Gong had “unblocked” her.

She was asked how long she was in detention. Stiesisa and all her friends were
detained for a number of days. During that timey twere sometimes questioned and
sometimes left alone, and sometimes they had na. fobe police then notified the

families and asked them to bring in a specific amb@i money each. The police also
notified their workplaces.

Her husband paid the money and she was released.
She was dismissed from work after her detention.

The Tribunal asked what happened to her husbarels&ld that her husband warned
her to stop practising after this and they foudhthee time. He was also dismissed at
the end of the year because of her practice, ajtindguvas called “redundancy”.

She said that after the detention, she was toaafvgoractise with others, but she did
practice at home. She said that she was still mm@ut by the neighbourhood
committee.

The Tribunal asked her if she was not afraid that\sould be locked up again if she
continued to practice. She said she was rebellamd thought that she had done
nothing wrong, so she continued to practice at haitieall the curtains closed.

She said she did not have a job and had to supestlf through her husband but
gradually he stopped coming home, and then henfsagave her money.

She was asked whether she tried to get other vgh&.said she could not find a job
because everyone knew she had been in detention.

She never thought she was doing anything agaiagjdkiernment.

The applicant said that at the end of a specifar e and her husband separated.
She said that he became addicted to alcohol. Thenasd her son moved to her
parents’ house. She said that once her husbariehand her child, saying that she
had brought bad consequences to the family, analisecof her his career had gone.



The applicant said that her parents were angry aambyed about her practice of
Falun Gong but they took pity on her and their gsm as they had no home.

She was asked if she was afraid for her son ifgegltdocked up again. She said she
felt embarrassed towards him, because she wadeslyes she had never done bad
things or violated the law.

She was asked if she had any further difficultieth whe authorities after she was
detained. She said she did not dare have any pnshbigth the authorities after that.
However some ladies told her mother that they heehktold by authorities that if
anyone saw her practising Falun Gong they shouldrtdner to the authorities.

She said that from then on, until she came to Aliatrshe only practised Falun Gong
if her parents did not see her. She said that si'eaoncerned that she was a reason
for her father’s high blood pressure.

She was asked when she decided she wanted toQésva. She replied that since she
left detention, she was thinking about leaving twntry. She said that many
practitioners were going to other Western countr&se chose Australia because an
agent said she should choose one place. This tajériter to wait for a while.

The Tribunal asked if she was not afraid to tallptactitioners after she had been in
detention. She said she still kept in touch. Theyndt meet publicly.

She was asked how she was able to get a passhersa®l she made an application
in one year and it was issued in the following y@arelative worked for the PSB so
she asked him for help.

She was asked how, if she had been arrested, vags sarveillance, was fined and
dismissed from work, she could obtain a passpgellg She said she does not know
what this relative did, but he obtained a policeachnce certificate for her. She said
that a manager from her work organised a dismieial, as he was a nice person and
she had done outstanding work while in employmieeitet.

The Tribunal asked her if it was not risky for tie¢ative to obtain police clearance for
her. She said she gave him presents. She saiihtGaina it is easy to get a passport.

She was asked if it was very expensive obtainipgssport and she said it was not.

The Tribunal referred to independent country infation before it (US Department of
State Reports 2004) which was to the effect thateséd-alun Gong members had
reportedly had difficulty obtaining passports dgrihe year she was issued with one.
She said she applied in the previous year andigbe ih a different district from the
area where she applied.

She was asked how she went about getting a busimssssShe said that the broker
was going to obtain a Country Y visa and said s$toeilsl go to Country X first to get
a good record of leaving China and then returniogChina. The same agency
arranged her visa to Australia.



She was asked what reason she gave for comingdtvalia on a particular visa. She
said she did not know.

She was asked if she was aware of the informaiiengdoy the broker when applying
for her visa. She said she was not.

She was asked whether she travelled to Austratia aviyone else. She said she came
with three others but she did not know them.

She was asked whether she had ever worked in dispacupation. She said that the
agent asked her to use the title “[occupation]’e 8fas asked why in her application
for the visa to come to Australia her occupatiors \Waven as a particular occupation.
She said that the agent told her to say she wapdniicular occupation.

She was asked if she had worked at specific compaas stated in her visa
application. She said that she had not. She wasdaékt was incorrect that she had
worked at this company for a specific period asestan the application. She said it
was not correct.

The Tribunal asked her whether she had any ditfiogétting through customs. She
said she did not. She was asked why she did noCasktry X for protection. She
said she had to stay with her tour group when sieethere.

She was asked where she stayed when she camettalus$he said that at first she
stayed with a friend and then she got her own place

She was asked who helped her with her protectisa application. She asked a
translator to help her. She prepared her own agtic with his help.

The Tribunal asked her when she first started @iagt Falun Gong after she arrived

in Australia. She said that in a specific month stale enquiries and found out that
there was a site in a particular location and sielieen practising there since. In the
beginning she went on particular days as she kvkuhg way away. Usually she goes
there on a particular morning. Now she lives euather away so she goes when the
weather is fine.

She practises every morning and night at home amgmes with the group.

She is working a lot so the exercises make heng&oand happier. She does the
exercises for herself and this keeps her in goadtiheand makes her young. She
won't give up Falun Gong as she has too much eapeei.

Sometimes she goes to study sessions if she haoseno accompany her. Person C
runs the sessions. At these sessions they studigsbawod issues relating to the
Australian situation.

She said she had attended protests and demonsstefibe handed up to the Tribunal
a timetable of various demonstrations she had @gtinThese included a particular
demonstration.



She handed up to the Tribunal a number of photdgrayh the applicant and other
people at various protests in Australia agains@hmese Communist Party.

She also provided statements from four practitigpnstating that she was a Falun
Gong practitioner. One of these practitioners stabat he participated in the study
sessions with the applicant and had participatqaratest activities with her. Another
practitioner said that he studies with her on ai@aar day.

The Tribunal asked the applicant if she would psacFalun Gong if she returned to
China. She said she does not dare to go back leshesknows she would continue
to practise. She said if the Tribunal looked atghetograph she submitted with her
application and her image now, the difference & photographs is evident, as she
can practice freely and is happier and has colaurer face.

The Tribunal asked her what she feared if she metur She said that all the
neighbours and residential committee know thatheigegone. She said they said she
had been recorded on the internet participatindeimonstrations here so is afraid she
will be arrested again.

She was asked what she felt the most importantipies of Falun Gong are. (At the
heart of the practice are the supreme principlesthef universe: Truthfulness,
Benevolence, and Forbearance. www.faluau.org) Skid & was truthfulness,
kindness and forbearance. She said that Falun @Gsekegd her to be truthful and
tolerant. She was tolerant in China but here shepcactise freely and do the things
she wants to do. She said like Buddhism, Falun Gasikg people to be kind, truthful,
and peaceful and get on with each other. She bkaidift everybody followed Falun
Gong there would be no conflict in the world, soyvdo the Communist Party ban it?
She thinks it is wrong to ban Falun Gong. She Haédl the Communist Party talks
about a harmonious society but harmony is a prieayh Falun Gong. She said she
worked for the Communist Party so why can’t indiaés have their own beliefs. She
said that Falun Gong never did anything detrimeatgdinst the Communist Party.
She said that now she lives in Australia, she catigipate freely in activities such as
the activities on particular dates. It is her fre@dand right to participate in activities
and not be afraid of anyone. She said here peapig@actice any belief.

She was asked if she knew what cultivation meanglation to Falun Gong. (We call
it a cultivation practice: "cultivation” refers tihe improvement of one's heart and
mind through the study of universal principles lohea Truthfulness, Benevolence,
and Forbearance; "practice” means doing exercisdsnaeditation to energise the
body.www.falunau.org) She said that cultivation nmseahe internal cultivation
mainly, not just the five exercises to strengthiem body. She said the main element
of Falun Gong is internal cultivation. She refertednternal cultivation of xinxing.
She said when you cultivate xinxing you have mate”; white substance and your
“gong” will improve quickly. Chapter 111 — Zhuan Falun — “all cultivators of lka
Gong must make cultivation of xinxing their topopity and regard xinxing as the key
to developing gong. Xinxing encompasses many fagetkiding virtue. It
encompasses how to deal with gain and loss. Oneldhet go of attachments and
take lightly all matters of personal gain and regitin. Sincerity is a prerequisite.



The Tribunal asked the applicant if the exercisesewperformed sitting or standing.
(First four standing, fifth sitting www.falundafag). She said that the first four were
performed standing and the last sitting.

The Tribunal asked if there were any special wdldg had to be said before or
during the performance of the exercigtbgee are verses for each exercise, recited
once right before each exercise. Each exercise ik@sown specific verse —
www.falundafaorg). She said there is no need to say anything.

She was asked which her favourite exercise is. @ she likes them all. The
Tribunal asked her to perform exercise four. Sllesdi accurately.

The Tribunal asked the applicant if she couldttel Tribunal about the Falun Gong
concepts of karma or deZlfuan Falun — there exists a transformation betwien
white substance and the black substance. Afterrdlicbtakes place between one
another, there occurs this process of transfornmatiWhen one does a good deed, one
acquires the white substance, de. When one doesl aléed, one obtains the black
substance, karma. There is also an inheriting pssce

She said that both in Buddhism and Falun Gong yeedrto improve. If you are
looked at from another world by a celestial eyeyati are white substance you are
pure and white. If you are almost white then yon da cultivation and walk out of
this world. If someone has more white substance they have more de or virtue and
it is quicker to cultivate dong. It is not a mattédonger or shorter practice, it is about
moving to higher levels through getting more dee Shid that the Master says it is a
matter of cultivating xinxing. So de dictates tmecaunt of white substance. There is a
saying in Chinese of accumulating virtue, so d imatter of accumulating de.

The Tribunal asked the applicant if she knows wialun” means. (TheFalun
emblem is the official symbol of Falun Dafaalun translates literally to "law wheel."
www.falundafa.org)

It asked her where “falun” is located. @alun is installed in the lower abdomen of
every Falun Dafa practitionerFalun rotates nonstop, automatically assisting
practitioners to increase their cultivation energylike other practices, Falun Dafa
allows practitioners to develop cultivation enengggardless of whether they are
meditating or not.Falun continues to rotate twenty-four hours a day, cambt
developing cultivation energy, even while practigos are at work, at play and
asleep. www.falundafa.org).
(Falun Gong cultivators can not only quickly deyeltheir gong strength and
supernatural abilities, but also acquire an incaaplgt powerful Law Wheel in a very
short period of time. Once formed, the Law Wheebpwually rotates automatically
in a practitioner’s lower abdomen. It continuousbilects energy from the universe
and transforms it into gong in the cultivator’s @& body. The goal called “the Law
refines the practitioner” is thus achieved. wwwufadafa.org)

She said that falun is a miniature of the univergi¢h all the characteristics of the

universe. Just like the earth or moon which rotateotates according to a pattern.
She said that all practitioners have falun in théaamen which rotates anti-clockwise
and releases energy, and clockwise absorbs eréhgysaid that even when you rest



it rotates by itself and gets energy from the urgge She said that it combines the
energy from the energy of the universe. She satl When going clockwise it can

release bad elements. She said that also it reyiseee level of one’s practice — if

you have more gong you can have more falun.

The Tribunal asked if there was anything furthez slanted to tell the Tribunal. She

said that she was upset earlier in the hearinghasvas thinking about all the wrongs
she suffered over the years. She said that in Alistshe can practice her religion

freely. Since coming here she understands moretdbalun Gong, more than she

could see in China. She said she has heard motg¢ @lamanmen. She said that what
she saw in China is different to what she sees Isdre said that the Communist Party
covered up lots of things but here the media reptre truth. She said that in

Australia, human rights are respected.

Independent country information
Information about Falun Gong generally

Information about the practice and philosophy oluRaGong, its exercises, Zhuan
Falun and its teachings, including the conceptkarima, de, gain and loss, and
xinxing, may be found at http://www.falundafa.orgr @ahe Australian site,
http://www.falunau.org.

The practice/philosophy/religion that is known aguR Gong was founded in 1992 in
China by Li Hongzhi, who is known to his followeas Master Li. Falun Gong is
based on the traditional Chinese cultivation systeown as gigong, but it is novel in
its blending of gigong with elements of Buddhistlaraoist philosophy. Despite its
own protestations to the contrary, it also has #-evganised and technologically
sophisticated following and has deliberately choaepolicy of confrontation with

authoritied™

Falun Gong first came to the attention of PRC auties after demonstrations by
Falun Gong adherents in April 1999 in Tianjin, dater that month outside the
Zhongnanhai in Beijing. The initial government d@own against Falun Gong began
in late July 1999, when a number of government depnts implemented restrictive
measures against the movement, banning Falun Gmhgsauing an arrest order for
Li Hongzhi. The movement was declared an “evil 'calbd outlawed in October

1999?) From July 1999 Falun Gong protests were countbgegolice roundups in

which thousands of practitioners were detained afice lockups and makeshift
facilities for short-term “re-education”. The cragkvn was accompanied by a
coordinated media campaign by China’s public ingths, highlighting the alleged

dangers of Falun Gong and attempting to justify ¢heckdown. According to the

Department of Foreign Affairs and Trade (DFAT):

Chinese Authorities ... are more concerned by thktyaof Falungong members to

organise themselves and to propagate Falungongfddlaws banning Falungong are
aimed at preventing the formation and public as$gmb groups and the use of
public means (books, videos, leaflets, mass medipte promote Falungorid.



A 2005 DFAT report confirms that this advice is listivalid.”
On 1 March 2005, new religious affairs regulatiarane into effect which bring
regulatory practices within a legal framework amdoi compliance with China’s
Administrative Licensing Law. The new regulation®tect the rights of registered
religious groups, but critics say they give thehauties broad discretion to define
which religious activities are permissible. Onlyogps which meet government
requirements can be registered, and the governteeds to perceive unregulated
religious groups as a potential challenge to ithanty. The Falun Gong and other
groups labelled as *“cults” remain banned, and ReemiVen Jiabao’s 2004
Government Work Report emphasised that the Goverhm®uld “expand and
deepen its battle against cults”, including Falum

Information about treatment of Falun Gong practi@rs since 1999

From July 1999 on, Falun Gong protests were coadtby police roundups in which

thousands of practitioners were detained in pdbckups and makeshift facilities for
short-term “reeducation”. The crackdown was accarmgmhby a coordinated media
campaign by China’s public institutions, highligigi the alleged dangers of Falun
Gong and attempting to justify the crackdown. Frauty 1999 until the end of 1999,
a “legal infrastructure” to counter Falun Gong werected: the banning of CCP
members, civil servants and members of the militaking part in Falun Gong

activities; the introduction of restrictions on &gfficers representing Falun Gong
practitioners and a circular calling for confisocatiand destruction of all publications
related to Falun Gong. Falun Gong internet sites ehme under attack.

Measures used against the Falun Gong have inclededre sentences, allegedly
incorporating the use of psychiatric institutiongietain and “re-educate” Falun Gong
practitioners; an increase in systematic and sk#Rctioned violence against
practitioners; an escalated propaganda campaigmstgBalun Gong, repeatedly
reinforcing the government’'s message that the gveagan “evil cult” which posed a
threat to Chinese society; and the utilisationtafesinstitutions such as the police and
universities to combat Falun Gong. Reports suggeat PRC authorities also
attempted to restrict the movement of suspectectipoaers within China; to prevent
the international press from covering the actigitd the Falun Gong movement, and
launching an offensive against the internet stmectunderpinning the effectiveness of
the Falun Gong organisation in China. In recentrydbere has been a dramatic
abatement in the visibility of Falun Gong activitiavithin China, with many
practitioners performing the exercises at homeeatof in public. But there have
been regular public demonstrations, and the ardeggntion, and imprisonment of
Falun Gong practitioners has continued. There hmeen credible recent reports of
deaths due to torture and abuse. Practitioners refuse to recant their beliefs are
sometimes subjected to harsh treatment in pridabsur camps, and extra-judicial
“legal education” centres. Falun Gong cases arertegly handled outside normal
legal procedures by a special Ministry of Justiffe®, known as the 610 office.

On 1 March 2005, new religious affairs regulatiarane into effect which bring
regulatory practices within a legal framework amdoi compliance with China’s
Administrative Licensing Law. The new regulation®tect the rights of registered
religious groups, but critics say they give thehauties broad discretion to define
which religious activities are permissible. Onlyogps which meet government



requirements can be registered, and the governteeds to perceive unregulated
religious groups as a potential challenge to ithanty. The Falun Gong and other
groups labelled as *“cults” remain banned, and ReemiVen Jiabao’s 2004
Government Work Report emphasised that the Goverhm®uld “expand and
deepen its battle against cults”, including Falum@ (US Department of State 2005,
International Religious Freedom Report 2005: Chifracludes Tibet, Hong Kong,
and Macau),8 November; UK Home Office, 200Revolution of the Wheel — the
Falun Gong in China and in Exilépril; Chang, Maria Hsia 2004alun Gong: The
End of DaysNew Haven, Conn., Yale University Press, p.24F8datment of failed
asylum-seekers returning to China.

Treatment of returnee asylum-seekers

Country sources indicate that it is not possiblectomment definitively on the

treatment of failed asylum seekers returning ton@hilt would depend on the
circumstances of the individual case. Generallg, gbssible treatment of a returnee
would vary according to the person’s profile.

DFAT advices on various situations are outlinesdbhel

In March 2007 DFAT responded to questions conceripiossible treatment by the
Chinese authorities of failed Chinese asylum seekdro were named in the media
and who might be imputed to be a Falun Gong pranst, underground Christian or
political dissident in the following terms:

R.1. Advice provided in our reftel (CX161676) [deelow] would remain applicable
in these circumstances.

R.2. In terms of the possible treatment the pers@it receive on return to China, it
is not particularly important how the person contesthe attention of Chinese

authorities. As advised in reftel, it is not possito comment definitively on how

Chinese authorities would treat returnees to Chiha were failed asylum seekers. If
Chinese authorities believed them to be a membesnef of these groups (Falun
Gong, underground church, political dissidents)wduld be likely that authorities

would interview them and might keep them under eillance or detain them for a

short period. Authorities may record the failedlasyattempt in the person’s dossier
(“dang an”), which could impede the person’s attesmpm obtain employment

(particularly government employment) or engageurihfer education. If the person
was a high-profile activist in Australia (for exala@m prominent Falun Gong leader,
or someone known for publicly criticising the Chsedeadership) it is likely that the
authorities would treat them more severely (lortgem surveillance, administrative
detention) than if the person was a low-profile rbenof one of these groups.

R.3. Media publicity of the mere fact that the peardad pplied (sic) for asylum
would not necessarily lead to harsher reatmen) {sicthe person on return. Our
impression is that these days Chinese authorite®s seeking to remain in Australia
through a protection application as more commorglahaviour rather than a sign of
political disloyalty. Authorities could, howevergtt the person more severely if he or
she was quoted publicly as criticising China’s megjior senior leadership in the
media. If, for example, the person had been arvectiutspoken member of one of



these groups and had publicly called for the en@arhmunist Party rule in China, he
or she would be more likely to be put under sulaede and possibly detained on
return to China. At the extreme, the person coutdcbhminally prosecuted, for
example under Article 105 of China’s Criminal Lawhich prohibits “incit[ing]
others by spreading rumours or slander or any atfeans to subvert State power or
overthrow the socialist systerf§!”

The document CX161676, referred to above, is aeBamer 2006 DFAT advice
which responded to the question on “what treatnientPRC delegation interviewees
might expect” as follows:

It is not possible to comment definitively on hovhi@ese authorities would treat
returnees to China who were failed asylum seeleraould be very likely that
Chinese authorities would interview them and mikbép them under surveillance
and detain them for a short period. Any furthericactwould depend on the
circumstances of the individual cases. Authoritiegintain a dossier on every PRC
citizen and we would expect authorities would rectiie person’s failed asylum
attempt in this file. This conveivably (sic) coulchpede the person’s attempts to
obtain em]ployment (particularly government emplogitheor engage in further
educatior!

Passports and bribes

Some Falun Gong practitioners could have diffi@sltbbtaining passports in 2002/3 if
they had been in detention, however it would hagenbpossible to obtain false
passport through the payments of bribes.

Sources indicate that there is a widespread traderged documents and genuine
documents obtained from corrupt officials, incluglipassports and travel documents.

In 2003 the US State Department reported that:

The Government permitted legal emigration and @preiravel for most citizens.
Passports were increasingly easy to obtain in plases.although those whom the
Government deemed to be threats, including religiogileaders political dissidents,
and some ethnic minority memberntinued to have difficulty obtaining
passports..

... Some Falun Gong memberalso reportedly had difficulty in obtaining pasggo

during the year...(US Department of State 2004¢eBpom of Movement within the
Country, Foreign Travel, Emigration and Repatriatio Country Reports on Human
Rights Practices for 2003 - China 25 February)

According to an August 2005 DFAT advice on passpdidr Falun Gong

practitioners:

A.1l. China’s Entry and Exit Law states that thddwing groups of people shall not
be given approval to leave China: (1) defendantsriminal cases or criminal
suspects confirmed by a public security organ, @les procuratorate or a people’s
court; (2) persons who, as notified by a peoplewsrt; shall be denied exit owing to
involvement in unresolved civil cases; (3) convicfersons serving their sentences;



(4) persons undergoing rehabilitation through laband (5) persons whose exit from
the country will, in the opinion of the competemipartment of the State Council, be
harmful to state security or cause a major lossational interests. The Ministry of
Public Security (MPS), which administers the lawas ladvised that these five groups
of people are not allowed to obtain passports.

The MPS has wide powers to interpret who may be déed a passport. Local
public security organs could conceivably deny a knen Falun Gong practitioner
a passport

A.2. If a person was detained and tortured by the Chines authorities for
practising Falun Gong it is conceivable that the lcal public security authorities
would deny him or her a passport should the persompply (DIMIA Country
Information Service 200%;ountry Information Report No. 05/43 — Chinese pass
for Falun Gong practitioners(sourced from DFAT advice of 9 August 2005), 10
August).

In January 2003, in relation to the questions “Vdoallperson who had come to the
adverse attention of the PRC government experi€iféeulty in obtaining a legal
passport? If so, how easy would it be to obtaimmfritlegal means (ie payment of
bribes) and have one issued in their own name?ATD&nswered:

Yes. Checks with the Public Security Bureau in dpplicant’s place of registered
residence would reveal any adverse records hel@ublic Security organs on the
applicant. An applicant “whose exit, in the judgemef the relevant department of
the State Council, would be harmful to state ségwn cause a major loss to national
interests” would likely be denied a passpdiiegally obtaining a passport in the
applicant’'s own name through bribery would be posdile, but highly risky and
expensive. It would be easier to obtain a passpousing someone else’s identity
(DIMIA Country Information Service 200 ountry Information Report No. 12/03 —
Passport and exit procedureourced from DFAT advice of 15 January 2003), 24
January).

In September 2005 the Canadian Immigration and d@efuexamined the issue of
forged, fraudulent and illegally obtained documemsChina and included the
following on passports and travel documentation:

A professor of criminal justice at Rutgers Universiwho has written on Chinese
human smuggling, told the Research Directorate thdtis opinion, “it is pretty easy
to obtain all kinds of fake documents in China,£luding identity documents, birth
certificates, university diplomas and hospital doeats (Professor 25 Aug. 2005).
One organization in Shanghai advertised its sesvioe paper cards that were
distributed on the streets and that listed theougritypes of documents available for
purchase (Shanghai Star 29 Aug. 20B8pcurement of fraudulent documents is
also facilitated by corruption among local officiak (Schloenhardt 2002, 48;
Comtex 18 June 2004). The involvement of governmemlfficials in procuring
fraudulent travel documents is reportedly common bti seldom discussed in the
Chinese media (ibid.). A 2002 report published by the Australidnstitute of
Criminology on organized crime and migrant smugglin Australia and the Asia-
Pacific region notes that‘[tlhe increasing decentralisation of China’s



administration makes it easy for migrant smugglersto obtain passports and
travel documents by corrupting local government emfmyees” (Schloenhardt 2002,
48). According to the reportcorrupt officials provide “both genuine and
fraudulent documents in exchange for money, or...fothe migrant smuggler’'s
promise to smuggle a member of the corrupt officias family abroad” (ibid.)
(Immigration and Refugee Board of Canada 2005iN100510.E — China: The
manufacture, procurement, distribution and useratidulent documents, including
passports, hukou, resident identity cards and sunses the situation in Guangdong
and Fujian particularly (2001-20058 September).

Earlier, in 1998, DFAT addressed the question oétwér a dissident wanted by the
Chinese authorities could leave the country usighanese passport issued by the
Public Security Bureau (PSB) in his/her own namieAD advised that:

...given the prevalence of corruption in China, to whth the authorities readily
admit, we consider it plausible that individuals caold leave China on passports
they have obtained through corrupt officials althowgh, given the usual stringency
of border checking in China, it is improbable dissients on wanted lists would be
able to exit on passports issued in their own names

...We would assess as possible, the use of PSB@#s$0 smuggle Chinese nationals
out of China, including under their own names...tidenot have precise figures, but
would estimate that the number of ordinary passpesdued annually in China is now
in the millions. The chance of improper issue arsk would, therefore, be
correspondingly high (DIMA Country Information Seze 1998 Country Information
Report No0.64/98 — China: Passport and Exit Perssuing Procedures: CIS Request
CHN-AAS858 (sourced from DFAT advice 12 February 1998), éBrbary).

Falun Gong practitionersleaving through customs

Definitive information was not found in the sour@emsulted on the ability of a Falun
Gong practitioner to leave China without being p&gp by customs. Some
practitioners have reportedly been able to leaeecthuntry. TheAdministrative Law
on the Border Exit and Entry of Citizens of the fle® Republic of Chinaets out
the circumstances which a citizen will not be akowto exit China. The
circumstances include when a person is a defendantriminal case, suspected of a
crime by the security authorities, involved in ailcicase which has not been
completed, currently serving a criminal sentenseyridergoing re-education through
labour or the authorities believe a person may eaasnger to national security after
departing. DFAT has noted that these rules couldnberpreted to include Falun
Gong practitioners. There is also an “alert” lstheck out-going passengers.

On the ability of practitioners to leave China iaspect of the treatment of
practitioners following detention, the Canadian ligwation and Refugee Board of
Canada has reported:

Both Gail Rachlin [spokesperson for the New Yorlsdxh group of Falun Gong
practitioners known as the Falun Dafa Informatioentér] and Stacy Mosher [the
communications director at Human Rights in ChinaR[E)] stated that their
respective organizations were aware of some fofrakm Gong detainees who have



been able to leave the country (Mosher 30 Mar. 200&chlin 23 June 2005). In
particular, it is possible for those with family mbers overseas to leave China on
family reunification grounds (Mosher 30 Mar. 2008),else through connections or
“contacts with officials who are sympathetic” (Rant23 June 2005). In contrast, the
former detainee from Guangzhou profiledTihe Ageclaimed to have been told by
police that she would be unable to obtain a pasg¢pdeave China (16 Oct. 2004).
According toCountry Reports 2002some Falun Gong practitioners allegedly had
difficulty obtaining passports that year (31 Ma@03, Sec. 2). Grace Wollensak [a
representative of the Falun Dafa Association ofddian(FDAC)] stated that there was
a high likelihood that practitioners who had undaerg re-education would face
difficulties in obtaining passports, as well aswew state housing or pensions (4
Apr. 2003) (Immigration and Refugee Board of Cand&{¥05, ‘Treatment of
Practitioners Following Detention’ iCHN100726.EX — China: Situation of Falun
Gong practitioners and treatment by state authesif2001 — 200581 October).

On exit procedures which could be interpreted wuitle Falun Gong practitioners,
DFAT has advised:

3. The Ministry of Public Security said that borasit procedures were carried out
according to Chinese law. Chapter Il, Article 8thé Administrative Law on the
Border Exit and Entry of Citizens of the People’spBblic of Chinastates that
Chinese citizens will not be allowed to exit the @Rorder under the following
circumstances:

i) If the person is a defendant in a criminal casesuspected of a crime by the
security organs, the People’s Procuratorate oP#uaple’s Court;

ii) If the People’s Court notifies that the pergsnnvolved in a civil case that has not
been completed and they cannot leave the country;

iii) If the person is currently serving a crimirsgntence;
Iv) If the person is undergoing re-education thiolabour;

v) If the relevant organs of the State Councildadithat, after departing the country,
that person might cause danger to national secoiricause extreme harm to national
interests.

4. We note the broad wording of the last point could b interpreted to include
Falun Gong practitioners, given the Chinese Governent’'s extreme sensitivity to
vocal campaigning by Falun Gong practioners (sic)laoad.

5. As a general point, we remind you tiraplementation of rules in China can be
incomplete, or over-zealougDepartment of Foreign Affairs and Trade 20D&AT
Report No. 540 — RRT Information Request: CHN3Pp88September -).

DFAT has also advised that there is an “alert” ficsstall outgoing passengers. It has
stated that:



Post can confirm that Chinese authorities checloalfjoing passengers against an
“alert” list. We do not know how comprehensive tHist is (DIMIA Country
Information Service 2006Country Information Report N0.06/42 — China: Failed
asylum seeker return decisiofsourced from DFAT advice of 7 August 2006), 25
August.).

And earlier:

A.2. We have so far been unable to obtain compaherinformation on alert lists
from China’s Ministry of Public Security. We cannéom that Chinese citizens
subject to arrest warrants would be on the alets.lilt is likely that people under
investigation but for whom a formal arrest warranyet to be issued would also be
on these alert lists. The alert lists are connetde@hinese identity cards as well as
passports. The alert lists operate at railway mtatias well as airports and border
crossings. We will continue to seek information this issue (DIMIA Country
Information Service 2008Zountry Information Report No. 06/65 — China: Pas$p
and exit arrangementShina: Passport and exit arrangemengsourced from DFAT
advice of 8 November 2006), 10 November).

It is of some interest, however, that in respedohg Kong it was reported that four
Taiwanese Falun Gong practitioners were on an Imatian Department “watch list”
and denied entry into Hong Kong in 2003 (‘Falun Govatch list disclosure ordered
Immigration Department to consult lawyers afternigetold to reveal details’ 2006,
South China Morning Pos®9 May; Wong, Albert 2005, ‘Government ordered to
produce watchlist datal,he Standard5 November).

Information about Falun Gong practicein Australia

[Country information and sources deleted in acaocdawith s431 of the Migration
Act].

FINDINGS AND REASONS

The Tribunal accepts the difficulties of proof fddsy applicants for refugee status. In
particular there may be statements that are nateptible of proof. It is rarely
appropriate to speak in terms of onus of proofelation to administrative decision
making: seeNagalingam v MILGEA & Anor [1992] FCA 47@1992) 38 FCR 191
andMcDonald v Director-General of Social Security [J8&CA 57;(1984) 1 FCR
354 at 357; [1984] FCA 57; 6 ALD 6 at 10. The Uditdations High Commissioner
for RefugeesHandbook on Procedures and Criteria for DeterminRegfugee Status
Geneva, 1992, at paragraph 196-197 and 203-204mses the particular problems
of proof faced by an applicant for refugee statnd states that applicants who are
otherwise credible and plausible should, unleseetlage good reasons otherwise, be
given the benefit of the doubt. Given the particymoblems of proof faced by
applicants a liberal attitude on the part of theislen maker is called for in assessing
refugee status. However, the Tribunal is not resglbo accept uncritically any or all
allegations made by an applicant. Moreover, thdulral is not required to have
rebutting evidence available to it before it camdfthat a particular factual assertion
by an applicant has not been made out. In additioa, Tribunal is not obliged to
accept claims that are inconsistent with the inddpat evidence regarding the



situation in the applicant's country of national®eeRandhawa v MILGEA1994) 52
FCR 437 at 451per Beaumont JSelvadurai v MIEA & Anor [1994] FCA
unrep6786;,(1994) 34 ALD 347 at 348 per Heerey J &apalapillai v MIMA (1998)
86 FCR 547. If the Tribunal makes an adverse figdimrelation to a material claim
made by an applicant but is unable to make thatirfgn with confidence, it must
proceed to assess the claim on the basis thatldire might possibly be true. (See
MIMA v Rajalingam [1999] FCA 7191999) 93 FCR 220).

Having sighted the applicant’s passport at theihgathe Tribunal accepts that she is
a national of China and is outside her countryaifamality.

There is no evidence before the Tribunal that th@ieant has the right to enter and
reside in any other country. Accordingly section (336 does not apply.

The Tribunal accepts, on the basis of independenntcy information, that the

persecution of Falun Gong practitioners in Chin@uog principally because the
government is concerned about the threat to ithoaty. For this reason, the
applicant’s claims are based on the Conventionrgia@if political opinion imputed to

her. Such persecution falls within the scope ofRleéugees Convention.

The applicant claims that she first learnt aboduir&ong in the mid 1990s but she
started practicing seriously in the late 1990s. &lhens that after the government
crackdown on Falun Gong in 1998 she was forced dkema self-criticism at work
and later dismissed. She claimed that it took her years to find another job. She
claimed that even though she practiced Falun Gauyesy after that, she was
discovered and detained for a number of days. Qudietention she was assaulted
physically and sexually, and mocked. Upon her sdeshe claims that she was
dismissed from work and her husband was also gaverdundancy” because of her.
She claimed that since she has been in Austratiehak continued to practice Falun
Gong and has participated in many protests and dsinadions which have come to
the attention of the Chinese government. She cldimasshe will be arrested if she
returns to China as she would continue to pradiakin Gong and the Chinese
government would be aware of her activities in Aalsd.

The Tribunal found the applicant to be a credibled aruthful witness. Her
recollection of events in China included detaildalipersuaded the Tribunal that she
was telling the truth about these events. She ladgba sound knowledge of Falun
Gong principles and exercises. On the basis oftdkedity of the applicant’s oral
evidence before the Tribunal, the statements dftpi@ers and independent country
information, the Tribunal accepts that the applice a genuine Falun Gong
practitioner. The Tribunal also accepts that she savaerious Falun Gong practitioner
in China and that because of this, she was forocedhake a self-criticism, had
repercussions in the workplace including dismisaal] that she was detained and
assaulted by the Chinese authorities.

The Tribunal accepts that the applicant organizquhssport to come to Australia
notwithstanding the fact that she had been detaioegracticing Falun Gong. The
independent country information set out above maketar that some but not all
Falun Gong practitioners have difficulty leaving ttountry.



The Tribunal has considered the evidence abouappécant’s involvement in Falun

Gong activities in Australia, including the photaghs and statements from
practitioners. The Tribunal has also considerecpetident information before the
Tribunal that a study group and practice group ustfalia do exist as described by
the applicant. The Tribunal accepts that the appticengaged in these activities
because of the depth and seriousness of her beliedsnot for the purpose of
strengthening her claims to be a refugee.

The Tribunal finds that there is a real chance tihetapplicant will attract the adverse
attention of the Chinese authorities if she retuon€hina, because of her Falun Gong
activities in the past, and because of her actarigipation in Falun Gong activities
in Australia. The Tribunal finds that the applicantl not forsake her dedication to
and practice of Falun Gong if she returns to Chirfe Tribunal finds that there is a
real chance that she will be detained or assaiflse returns to China.

The Tribunal finds that the persecution which tippleant fears clearly involves
serious harm as required by subsection 91R(1)(thefMigration Act, in that it

involves a threat to her life and liberty. The Tmial finds, on the basis of the
applicant’s evidence and the independent countigrnmation, that the applicant’s
imputed political opinion is the essential and #gigant reason for the persecution
which the applicant fears, as required by subse&idr(1)(a). The Tribunal finds that
the persecution which the applicant fears involggstematic and discriminatory
conduct as required by paragraph 91R(1)(c) inithatdeliberate and intentional and
involves selective harassment for a Conventionareas

In these circumstances, the Tribunal is satisflet there is a real chance that the
applicant will suffer serious harm amounting to geaution for reason of political
opinion imputed to her.

The Tribunal has considered whether it would besarable for the applicant to
relocate within China. The focus of the Conventidefinition is not upon the
protection that the country of nationality might &lgle to provide in some particular
region, but upon a more general notion of protechy that countryRandhawa v
MILGEA (1994) 52 FCR 437 per Black CJ at 440-1. Dependiuppn the
circumstances of the particular case, it may beamable for a person to relocate in
the country of nationality or former habitual remide to a region where, objectively,
there is no appreciable risk of the occurrencdeffeared persecution. Thus, a person
will be excluded from refugee status if under &lé tcircumstances it would be
reasonable, in the sense of “practicable”, to exp@m or her to seek refuge in
another part of the same country. What is “reasiefiah this sense must depend
upon the particular circumstances of the applieaat the impact upon that person of
relocation within his or her country. However, what relocation is reasonable is not
to be judged by considering whether the qualitiifefin the place of relocation meets
the basic norms of civil, political and socio-ecomo rights. The Convention is
concerned with persecution in the defined senseg,nah with living conditions in a
broader sense&SZATV v MIAJ2007] HCA 40 andSZFDV v MIAC[2007] HCA 41,
per Gummow, Hayne & Crennan JJ, Callinan J agreeindependent country
information is clear that the persecution of Fakwng practitioners occurs across all
regions of China. In these circumstances the Tabdimds that it would not be
reasonable for the applicant to relocate to anqgibdrof China.



CONCLUSIONS

The Tribunal is satisfied that the applicant is erspn to whom Australia has
protection obligations under the Refugees Convantibherefore the applicant
satisfies the criterion set out in s.36(2) for atection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingparson to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no informatievhich might identify the applicant
or any relative or dependant of the applicant @t tls the subject of a direction
pursuant to section 440 of tMigration Act 1958 PRRRNM
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