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ORDERS

(1) The reference to the first respondent be amendeeaib “Minister for
Immigration and Citizenship”.

(2) A writ of certiorari be issued quashing the decisiof the second
respondent made on 31 August 2006.

(3) A writ of mandamus be issued requiring the secoegpondent to
redetermine the matter according to law.

(4) The first respondent to pay the applicant’s costsirs the amount of
$3,000.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 2869 of 2006

APPLICANT S1322 of 2003
Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. This is an application filed in this Court on 6 Gler 2006 seeking
review of the decision of the Refugee Review Tridur(“the
Tribunal”), signed on 31 August 2006, which affiminiéne decision of a
delegate of the respondent Minister to refuse @eption visa to the

applicant.
Background
2. The applicant is a citizen of Bangladesh who adiveAustralia on 16

September 1999 and applied for a protection visa@®0®ctober 1999.
On 6 December 1999, the delegate refused to grprdtaction visa to
the applicant and the applicant sought review efdélegate’s decision
by the Tribunal on 21 December 1999. On 14 Septe2(®@0, the
(“earlier constituted”) Tribunal affirmed the deios of the delegate.
On 27 October 2000 the applicant sought review h&f Tribunal’s
decision in the Federal Court, but withdrew hisues} prior to a
directions hearing. On 17 March 2004, the appticamught review in
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the Federal Magistrates Court, and on 5 June 20@6Court quashed
the decision and remitted the matter to the Tribtmée redetermined
according to law (see CB 91.4).

3. In the current proceedings the Minister has fileduadle of relevant
documents — the Court Book (*CB”). On 13 July 200& applicant
was notified by the Tribunal (CB 91 to CB 92) tlitahad received his
case for reconsideration. On 2 August 2006 (recelwe the Tribunal
on 3 August 2006) (CB 94 to CB 97), the applicaatlvisers provided
further documents in support of the applicant'snsta On 4 August
2006, the applicant was invited to comment on aeftdormation that
the Tribunal said would be the reason or part @f tbason that he
would not be entitled to a protection visa (CB GB 100). The
applicant’s response through his then migrationissavis reproduced
at CB 104 to CB 106.

The Applicant’s Claims to Protection

4. The applicant’s claims to protection are set outigiapplication for a
protection visa (CB 1 to CB 36), in his applicatifor review to the
Tribunal (CB 47), and in various submissions magehe applicant’s
representative and accompanying documents (CB 5CB®9, and
CB 96 to CB97, and CB 103 to CB 106). The applisaclaims to
protection were that he suffered political persicubecause of his and
his father’s, “personal involvement” with the Baadésh National
Party (“BNP”), that false charges had been madé&aghaim, and that
he had been questioned, tortured and beaten byptiee in

Bangladesh.
The Tribunal
5. The Tribunal’'s decision record is reproduced at QB to CB 123.

The Tribunal found:

1) The applicant had responded substantively to nbastnot all, of
the matters raised in its letter of 4 August 2006.

2) While doubts remained about the applicant’'s orad anitten
claims made in 1999 and 2000, these doubts wereritmial to
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the Tribunal’'s view of the applicant’s case. Itréfere proceeded
on the basis that the history claimed by the appli@t this time
in politics in Bangladesh was “essentially true”.

3) The Tribunal noted that the last two matters raibgdt in its
letter of 4 August 2006 were not the subject of eggponse by
the applicant and were “important”. These issuesw

1)  The matter of the fifteen months the applicant spen
Dhaka before coming to Australia, which the appiica
explained was “like being under house arrest”. Thieunal
was not satisfied that the applicant, in all thewmnstances,
would suffer harm amounting to persecution if haevio
return to Dakar.

i) Since the applicant left Bangladesh, a change wemgonent
meant that the applicant’s party was in power. lfartthat
letters in support received from persons purportingoe
members of his party were cast in very general seamd
went further than claims made by the applicant.

4) Ultimately found that the “inescapable fact” wasatththe
applicant's party was, at the time of decision,dleg the
government and, as such, controlled the policetl@adourts, that
the applicant was “still in contact with senior p&oin his party
and held in high regard”, and if he were under #&mgat on
return to Bangladesh, in contrast to the situati@at he claimed
existed before he left Bangladesh, he could relyeady access
to, and assistance from, the police.

5) In all, therefore, it was not satisfied that theras a real chance
that the applicant would suffer harm amounting &spcution
anywhere in Bangladesh for reason of his politag@hion, or for
any other Convention reason, and affirmed the detisnder
review.
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Before the Court

6. At the hearing before the Court, Mr B Zipser of Gsel appeared for
the applicant. Ms A Mitchelmore of Counsel appeafed the first
respondent.

7. Mr Zipser sought leave to file in Court an amendeglication, which

was granted. The grounds are:

“1. The Tribunal’s failure to invite the applicartb a hearing
involves jurisdictional error. Alternatively, thEribunal’s failure
to give the applicant an opportunity to comment the two
matters on which it dismissed his claim involvedienial of
procedural fairness.

2. The Tribunal was ‘not satisfied that there iseal chance of
the applicant suffering harm amounting to persemut@nywhere
in Bangladesh for reason of his political opinionfor any other
Convention reason’. One reason the Tribunal mdde finding
was because ‘the applicant’s party is now in powerlt is
common knowledge that in 2007 there is a natiohedt®n in
Bangladesh. The Tribunal failed to consider: (a)ether the
applicant’s party might lose power at the 2007 oaél election;
and (b) whether the applicant will suffer perseontiin
Bangladesh in the reasonably foreseeable future.”

8. Mr Zipser also tendered two documents in suppoothBlocuments
were what Mr Zipser submitted were country reporishuman rights
practices in Bangladesh. One dated 8 March 2008, aatater one
dated 2007. The document dated 2007 clearly pdstidae Tribunal’'s
decision (made in August 2006), and | was not @ed by Mr Zipser
that this document was relevant to the applicagrtainds. However, |
did mark as an exhibit (“AE1") the document datei&ch 2006 on
the basis of allowing Mr Zipser to make his argutreerd to be able to
show the relevance of this document to the grodimaishe was putting
forward.

9. In submissions, Mr Zipser described the first gobumas the
“opportunity to comment issue”. He clarified tliaé emphasis in this
ground was not so much on the Tribunal’s failurentote the applicant
to a hearing, (the applicant had been invited teearing before the
(earlier constituted) Tribunal in any event), budttthe Tribunal failed
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to give the applicant an opportunity to comment tbe two very
matters on which it dismissed his claim.

10. | should just note for the sake of completeness ttia applicant was
invited to a hearing before the Tribunal, and heeaped and gave
evidence before the earlier constituted Tribunakddeptember 2000.
Applying the reasoning set out by the Full Courtlleé Federal Court
in SZEPZ v Minister for Immigration and MulticulturAlfairs [2006]
FCAFC 107 (although the issue before the Courthat matter was
s.424A of theMigration Act 1958(“the Act”), the reasoning applies
with equal force to the Tribunal’s obligations und425(1)), in that
procedures before the earlier constituted Trib@nalnot made invalid
by the setting aside of the decision made by thiduihal. That is, the
invitation issued by the earlier constituted Triblmloes constitute
compliance with s.425 of the Act for the purposethe review of the
delegate’s decision. The Tribunal was not requicetold a “second”
hearing.

11. The factual basis for the applicant's complaintthis regard, arises
from the letter of 4 August 2006, which the Triblursnt to the
applicant inviting his comment on certain infornoatiwhich it said
would the reason, or part of the reason, for dagidhat he was not
entitled to a protection visa (reproduced at CBt®39CB 100). The
terms used by the Tribunal and the setting ouhefiétter are crucial to
understanding the applicant’s complaint in thisarelg

12. The heading to the letter is:
“INVITATION TO COMMENT ON INFORMATION”

The Tribunal begins with:

“The Tribunal has information that would, subjecv tany
comments you make, be the reason, or part of thsore for
deciding that you are not entitled to a protectiosa.

The information is as follows:”
What follows are nine items of information.

13. Just below the ninth item, the Tribunal then states
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14.

15.

16.

“This information is relevant because the incormmgties and
implausible claims in your written and oral evidenmay be the
reason or part of the reason for the Tribunal tomm to the
conclusion that your claims are fabricated and twbe believed.

You are invited to comment on this information.uryeomments
are to be in writing and in English. They are ®feceived at the
Tribunal by18 August 2006.

IF YOU DO NOT GIVE COMMENTS BY 18 AUGUST 2006 THE
TRIBUNAL MAY MAKE A DECISION ON THE REVIEW OF
YOUR CASE WITHOUT FURTHER NOTICE.”

Below this, and without further explanation frone thribunal, appears
the following:

“IN ADDITION, the Tribunal notes that you informed the
Tribunal previously constituted that, during theripd in which
the Government of Bangladesh was led by the Baaghad
Nationalist Party, from 1991 to 1996, you encouederno
problems. A BNP-led Government was returned to epow
Bangladesh in the elections of 2001, which may teadpresently
constituted Tribunal to conclude that there is noavchance of
you suffering harm amounting to persecution for @an@ntion
reason in Bangladesh.

The Tribunal also notes that you relocated to Dhédkaa period

of over a year before leaving for Australia, durmgich time you
suffered no harm. This may lead the Tribunal toctade that
you would be able to return to Dhaka without thbeang a real
chance that you would there suffer harm amountimy t
persecution for a Convention reason.”

In its “Findings and Reasons” the Tribunal recortleat the applicant
had responded substantively to most, but not ahefmatters raised in
its letter. Then at CB 123.1:

“However, the last two matters raised by the Triauwith the
applicant in the Tribunals letter of 4 August 200&ve not
received any response on the part of the applicami are
important.”

Plainly, the “last two matters” relate to what tolled after the words
“IN ADDITION". They related to the time which theplicant spent in
Dhaka before coming to Australia and (as the Trabaiescribed “more
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17.

18.

19.

20.

important”) that there had been a change of goventrim Bangladesh
and that the applicant’s party, at the time oflgsision, was in power.

Mr Zipser confirmed that he was not asserting ttiedre was a
contravention of s.424A of the Act, but that thevas a denial of
procedural fairness at general law on the basistltfsmapplicant was
not provided with an opportunity to comment on twatters which
were determinative of the Tribunal’s decision tfiraf the delegate’s
decision. | note in this regard that the applicatior review as made
on 21 December 1999. This predates the introduciia422B of the
Act (which became operational on 4 July 2002) whioade the
provisions of Division 4 of Part 7 the exhaustivatesment of the
natural justice hearing rule (absent bias).

The first of Mr Zipser’s arguments in support o$ ltomplaint is, that
in relation to these “two important matters”, theiblinal had a
discretion whereby it could invite an applicant aofurther hearing
(s.427(1)(b)), or request further information inituag (s.424(2)), and
that the Tribunal must exercise the discretion aimed in these
sections reasonably and without falling into juicsidnal error
(SZDOG v Minister for Immigration and Multicultur&ffairs (2005)

213 ALR 439,Minister for Immigration and Multicultural Affairy

Bhardwaj (2002) 209 CLR 597 at [40] an8ZEQF v Minister for
Immigration and Multicultural Affairg2005] FMCA 1819 at [30]).

The argument is that, on a fair reading of the dmdd’s decision record
(CB 123.1), the Tribunal believed it had invitede tlapplicant to
respond to: “the last two matters raised by it ts8 letter of

4 August 2006”, and relied on this in deciding toqeed to “make a
decision on the review ... without further notice’e¢s CB 100.5).
Mr Zipser’'s contention was that the Tribunal didt navite the

applicant to respond to the last two matters ralsed in its letter of
4 August 2006 and in the circumstances, fell intasglictional error:
VAAD v Minister for Immigration and Multicultural fiairs [2005]

FCAFC 117 (VAAD) at [72] and [77].

Second, that six years had passed between theaeomde by the
earlier constituted Tribunal and the Tribunal’'sidemn in August 2006.
In this time, the circumstances for the applicaatyrhave changed as
the situation in Bangladesh had changed in thag,tiand by not
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inviting the applicant to provide updated infornoati the Tribunal, on
the two matters (relying on the contention thatritbéng of the two dot
points in the letter of 4 August 2006 was not sachopportunity),
denied the applicant procedural fairness, givirgg o jurisdictional
error.

21. Third, that with reference toX v Minister for Immigration and
Multicultural Affairs (2002) 116 FCR 319 at [15], the Tribunal was
required to base its decision on information cur@nthe date when
the decision was made. In his submission, thisughedtl up to date
country information (it was in this context that keught to rely on
“AE1").

22. Ms Mitchelmore submitted, with reference Abebe v Commonwealth
of Australia (1999) 197 CLR 510, that the proceedings before the
Tribunal are inquisitorial, and it is for an applit to advance whatever
arguments and evidence they wish to advance inosupyd their
application, and in support of their claim to hawell founded fear of
persecution for a Convention reason. In this mgae submitted that
when this matter was remitted to the Tribunal,applicant was invited
by letter of 13 July 2006 (CB 91 to CB 92) to “pide any documents
or written arguments you wish the Tribunal to cdesiwhich you have
not already provided to the Tribunal” (CB 91.4).

23. Ms Mitchelmore further submitted, that the two paeghs in the letter
of 4 August 2006, at CB 100.6, following the wornts bold “IN
ADDITION?", that the Tribunal thereby put the ap@it on notice of
two matters that were of concern to it. Furtherraspect of each of
those matters, told the applicant why each of throa#gers might lead
it to conclude adversely to the applicant. The ssbion was that by so
setting out these matters, the Tribunal complieth ws obligation to
accord procedural fairness to the applicant byimytim on notice of
two issues that were of particular concern, natfythe applicant that
those matters were in issue, and importantly, tthigtwas done in the
context of a letter inviting the applicant to commhen information.

24. Ms Mitchelmore sought to explain the positioningtloése two matters
in the letter as being appropriate given that thibuhal was operating
in a statutory framework. That is, in relation tdZ1A of the Act. |
understood this argument to be that these two nsateél within the

S1322 of 2003 v Minister for Immigration & Anor [@0] FMCA 1583 Reasons for Judgment: Page 8



25.

26.

27.

S1322 of 2003 v Minister for Immigration & Anor [@0] FMCA 1583

exceptions contained within ss.424A(3)(a) and (bhe Act. This
information therefore did not engage the obligatipursuant to
s.424A(1) of the Act which did relate to the otliems (that is, from
one to nine), which the Tribunal put to the appiicaursuant to its
statutory obligation to do so.

| note that the information that there had beehange in government
in Bangladesh is information that falls within tBrception contained
in s.424A(3)(a) Minister for Immigration and Multicultural Affairy
NAMW [2004] FCAFC 264 andQAAC of 2004 v Refugee Review
Tribunal [2005] FCAFC 92), and the information that the agpit
relocated to Dhaka for a period of over a year feefieaving for
Australia was information the applicant had given the earlier
constituted Tribunal at the hearing such thatlitvighin the exception
contained in s.424A(3)(b) (see the earlier consttu Tribunal’'s
account of what occurred at the hearing beforetitC8 79.9 to
CB 80.2).

It is well established at common law that an opputy should be

given to an applicant to deal with information acbeeto an applicant’s
claims that is credible, relevant and significamtthe decision to be
made Kioa v West(1985) 62 ALR 321 and, for exampl¥AAC v

Minister for Immigration and Multicultural Affairf2003] FCAFC 74).

That the applicant had stayed in Dhaka for sontedif months before
coming to Australia, and that there had been agdangovernment in
Bangladesh since his departure, were clearly sagmt to the

Tribunal’s decision. They were the two matters which the

Tribunal’s decision turned.

Plainly, the Tribunal was not satisfied that thelagant would suffer
harm amounting to persecution for reason of higipal opinion if he

were to return to Dhaka based on his having stay@&dhaka for fifteen

months before coming to Australia without harm.tker, and “more
important”, that there had been a change in goventnm Bangladesh
since his departure. As the Tribunal said, “thetlad law and order is
now on the other foot”. It therefore concluded thatas not satisfied
that there was a real chance of the applicant saffdrarm amounting
to persecution anywhere in Bangladesh for any Qotiwe reason for
these two reasons.
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28.

29.

30.

31.

However, the issue before the Court now is not tivatTribunal failed
to notify the applicant of these two items, or thdailed to notify him
of the possibility that these issues may be reletaits decision. Nor
is there any doubt that they were an importantkplanthe Tribunal's
reasons (see for exampMjnister for Immigration and Multicultural
Affairs v Applicants S194 of 20Q2003] FCAFC 273 at [17]). The
applicant’s failure to have responded to the Trdduon these issues
was an important part of its reasoning (see CB2)28urther, the two
iIssues were the very basis for affirming the deaisinder review. The
issue is whether the provision of the substancthisfinformation in
the Tribunal's letter of 4 August 2006, providee thpplicant with an
opportunity to comment on it.

In my view, the applicant was not given the oppoitiuto comment on
this information, given the terms, and the predeontaof the Tribunal’s
letter of 4 August 2006.

In Muin v Refugee Review Tribunal and Ors; Lie v ReduReview
Tribunal & Ors [2002] HCA 30 (‘Muin and Li&), a majority of the

High Court found that the Tribunal in that instarteed not accorded
the plaintiffs procedural fairness because it ndistke plaintiffs in

leading them to believe that the Tribunal had aber®d certain
documents for the purposes of the review, whemfiact had not.

While there are no agreed facts in the case beheres there were in
Muin and Lie and while the subject matter relating to the eading
action is different, nonetheless what can be dragmelevant to the
circumstances before the Court now is that theufah in misleading
the applicant, did not accord the applicant procaldiairness. As was
set out inMuin and Lie per Gaudron J, at [61] to [63], the Tribunal
was required to give the applicant a reasonablerppty to present a
case as it relates to the question of whether pipgcant was a refugee
or not. At [62]:

“As already indicated, all that was relevantly respd was that
Mr Muin be given a reasonable opportunity to predans case. It
can only be said that he was denied proceduralntss if a
reasonable person in his position would also hagerbmisled
and, in consequence, would have acted as Mr Muiri di
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32. In my view, the Tribunal’s letter of 4 August 206 misleading and
the Tribunal thereby failed to give the applicahé topportunity of
making submissions in relation to issues which wemécal to its
decision. (See, for examplRe Refugee Review Tribunal, Ex Parte
Aala(2000) 204 CLR 82 per McHugh J at [103].)

33. The Tribunal's letter specifically sought commefitam the applicant
in relation to nine items of information which tsout “as follows”
(CB 99.4). The Tribunal’s letter following the 8eg out of these nine
items of information, specifically stated:

“You are invited to comment on this informatiorouly comments
are to be in writing and in English. They are torBeeived at the
Tribunal by18 August 2006.” (Emphasis original)

34. The Tribunal further warned the applicant thathi# ttomments were
not given by a particular date (18 August 2006)ndy proceed to a
decision on review of his case without further oetilt was following
this invitation to comment, and the warning ashi® tonsequences of
not commenting, that the Tribunal noted the twamgewhich were
subsequently the determinative issues in its datish my view, given
the language used by the Tribunal, the lay out pladement of the
items in relation to which it invited comment, aindrelation to which
the caution applied, and the separate provisidmating” of the other
two items, (“the Tribunal notes” (CB 100.6) and é€tfAribunal also
notes” (CB 100.7)), any reasonable reading of #ted was that the
Tribunal was providing the opportunity to commantelation to items
one to nine, but was, at best, silent in this régamrelation to the two
items presented as having noted.

35. While on one view it may be said that it was alwayen to the
applicant, indeed, an applicant who had the bera#fia migration
adviser, to have nonetheless provided some commeagtation to the
two issues noted by the Tribunal, what is at iskeee is that the
Tribunal must act fairly. It is to the Tribunal’srqzedure that this
obligation is directed. A letter which by its terraed presentation is
misleading cannot, in my view, be said to be fdirew the applicant is
misled in relation to the capacity to comment onatviwere the
determinative issues in the case.
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36.

37.

38.

39.

Ms Mitchelmore submitted that the Tribunal’s sejtout of its letter in
the fashion that it did is “understandable” in tdoatext of the Tribunal
seeking to discharge its obligations pursuant4@4A of the Act. That
is, that items one to nine were matters of “infaliord that the

Tribunal was required to put to the applicant fomenent in discharge
of its obligations pursuant to s.424A(1) of the Abut that the two
other matters which it noted below were not so iregu

At a first quick glance, there may be an attractiorthis argument,
given that the information in relation to the tweterminative matters,
can be seen to fall within the exceptions in s.433/of the Act.
However, this explanation would have greater fdrgefor the fact that
some of the items in relation to which the Tribusalight comments
by the applicant, purportedly in discharge of idigation pursuant to
s.424A(1) of the Act, similarly appeared to falltkwn the exceptions
contained in s.424A(3). ltems two, three, seveth @ght, appeared to
be information provided by the applicant at therimgasuch as to fall
within the exceptions set out in s.424A(3)(b), ati document
referred to at item five, was provided by the aggoit to the Tribunal
just prior to the hearing (see CB 76.4), and tlweeflso falls within
the exception contained in s.424A(3)(b).

But even if this were to be accepted as an exptamait does not
absolve the Tribunal from its obligation to actrifgiat general law.
What still remains is that in relation to those twmatters which the
Tribunal itself described subsequently as “impditaand “more

important”, the Tribunal was silent as to the iatitn to comment, and
even on a fair and reasonable reading of the |ettere excluded from
the invitation to comment. In my view, the Tribunalisled the

applicant, and by so misleading him, denied him dpeortunity to

comment on matters critical to the determinatiohiefapplication.

Even further, | also agree with Mr Zipser (with @ednce to the Full
Federal Court iVAAD at [77]) that “...the initial error tainted the later
consideration of this evidence [information] andmpmunded the
Tribunal’s error”. In its analysis in its decisioecord, the Tribunal
specifically stated that no response had beenveddn the last two
matters raised by it in its letter of 4 August 200Bat is not surprising.
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40.

41.

42.

S1322 of 2003 v Minister for Immigration & Anor [@0] FMCA 1583

Given the terms of its letter no such invitatiorctonment was given to
the applicant.

The Tribunal noted, that the applicant had respdridabstantively to

most but not all of the matters raised in the Tmiddis letter of 4 August

2006” (CB 122.9). That response is reproduced atl@Bto CB 106.

It reveals that the applicant, through his advispecifically addressed
(with varying degrees of substance) each of the items listed by the
Tribunal in its letter of 4 August 2006, and in pest of which the

invitation to comment had been issued. This isangituation where the
Tribunal’s letters were completely ignored or oweled. | should also
just note that in relation to the two items whdre applicant’s response
was stated to be: “noted”, that is, listed iteme @and six, in spite of
the Tribunal's explanation that each of these itevas relevant to its
decision because of “inconsistencies”, both ligteths, on their face,

do not appear to contain inconsistencies, but apjeehe directed at
various claims, or integers of claims, made byapplicant, such that
no inconsistency is apparent. In these circums&nces not surprising

that the applicant, through his adviser, responchedely by saying:

“noted”.

Ms Mitchelmore also submitted that in relation he two “important”

items, it was still open to the applicant to havevgled comments to
the Tribunal. Further, that in these circumstanttesefore, it was
reasonable for the Tribunal to proceed in the vinay it did. That is, to
find that no response had been given in relatioiése two matters. |
do not accept this argument for two reasons.

One, the Tribunal specifically sought comment itatien to other
items in the letter and did not seek comments latios to those two
items. As set out above, the layout and presemtaftidhe letter is such
that a reasonable reading of the letter is thatTthleunal was not
seeking comments in relation to those two mattersviias merely
“noting” them with the applicant for a purpose whis not made clear
by the terms of the letter. A reasonable readinthefletter is that the
applicant was invited to comment only on the niteams above and
failure to do so would result in the Tribunal predeng to a decision
without “further notice”.
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43.

44.

45.

Further, that having complied with the Tribunal'sedtion to give
comments by a particular date, that in relatiotheotwo matters noted
by the Tribunal, that some other process may hasen bexpected,
possibly a further letter or even an invitationatwother hearing. As it
turned out, the Tribunal accepted the applicantares in relation to
items one to nine in light of the adviser’s resmsancluding those
responses which were expressed merely as: “notbd’fact, it
proceeded on the basis that the applicant’s cleamghich items one to
nine in its letter related were “essentially true”.

| agree with Mr Zipser that the Tribunal’s initiatror in misleading the
applicant was compounded by its finding that it imad received any
response from the applicant on these importantemsatiThis was in
circumstances where no response had been askéedtfor letter. The
Tribunal failed to consider that it had not in fasked the applicant to
SO comment on these important matters. The very rvatters on
which it made its decision adverse to the applicdite Tribunal
described these matters as important, found thasponse had not
been received from the applicant, but in circumstanwhere no
invitation meriting a response had been given, g@eded to find
adversely to the applicant in these circumstandesgree with
Mr Zipser that the Tribunal failed to accord theplagant procedural
fairness and thereby fell into jurisdictional ernotthese circumstances.

In all, therefore, having found jurisdictional eria what the Tribunal
has done in this regard, it is not necessary tsiden ground two in the
application. | cannot see any reason to deny tpécant the relief that
he seeks and will make orders accordingly remitthng matter to the
Tribunal for consideration according to law.

| certify that the preceding fo_rtﬁ-five (45) paragraphs are a true copy of
the reasons for judgment of Nicholls FM

Associate: Dawnie Lam

Date: 21 September 2007

S1322 of 2003 v Minister for Immigration & Anor [@0] FMCA 1583
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