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s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of CHiRRC)arrived in Australia and
applied to the Department of Immigration and Citzteip (the Department) for a
Protection (Class XA) visa The delegate decidegfiose to grant the visa and notified
the applicant of the decision and his review rigfite delegate refused the visa
application on the basis that the applicant issnperson to whom Australia has
protection obligations under the Refugees Convantio

The applicant sought review of the delegate's datis

RELEVANT LAW

4.

Under s.65(1) of the Act, a visa may be granteg drthe decision maker is satisfied
that the prescribed criteria for the visa have lssgisfied. In general, the relevant
criteria for the grant of a protection visa aresiin force when the visa application
was lodged although some statutory qualificatiareceed since then may also be
relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

7.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imuanber of cases, notabBhan Yee
Kinv MIEA (1989) 169 CLR 379%pplicant Av MIEA (1997) 190 CLR 225/IIEAvV
Guo (1997) 191 CLR 559%Chen Shi Hai v MIMA (2000) 201 CLR 293IIMA v Haji



10.

11.

12.

13.

14.

15.

Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl@&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besoldy attributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country
of former habitual residence.



16.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

17.

18.

19.

The Tribunal has before it the applicant’'s Departtakprotection visa application file
and the Tribunal review application fildne Tribunal also has had regard to the
material referred to in the delegate's decisiod,@her material available to it from a
range of sources.

The applicant lodged a largely uncompleted prabectisa application and further
details were later provided by the representativeam these, he is a male national of
the PRC, born in Fujian Province. He gives higyieh as Christian. The applicant’s
parents and a sibling remain in China. The apptiocaginally gives the one residential
address. However, later he states that before tiegp&hina he was staying at church
members’ houses because it was not safe for hstatoat his house. He went to school
in Fujian Province. A note on the protection vipplacation details states that the
applicant’s departure was delayed, and the aigirtenim up in a hotel. He states that
two friends of his parents were supposed to hetp but did not. He was afraid that the
police might arrest him during this time.

The applicant’s refugee claims follows in a sumnfarnn:

. The applicant was born into a Christian family. Héents and his younger sibling
are devoted Christians

. The applicant’s father is a pastor. He preacheohduhe day, and sometimes brought
church friends home to worship. The applicant'adatvas always preaching, leaving
home early and coming back late at night

. In the early 2000s, the family church grew in simeg ‘a big family church was
organised’. The applicant was young at the timd,des not know details. The
larger attendance came to the adverse attentilmcalfgovernment agencies

. A couple of years after the church had grown ie $izal authorities warned the
applicant’s parents not to hold organise undergiainurch activities. This did not
dissuade his parents from practising

. While the applicant was studying at high schodd,dlpplicant’s family and other
church members were worshipping at the family chuRSB officers raided the
meeting. They punched the applicant’s father, init With batons and dragged him
out. The applicant and his sibling watched thisifrander a table. They saw PSB
officers taking their parents and other church mensitto a police car, and then to a
police station

. The applicant and his sibling had difficult livesrin this time. An uncle helped them
out. The authorities sentenced the applicant’srgaite a lengthy term in prison.
They tortured the applicant’s father, leading (agother things) to a minor
amputation and internal injuries. He continuesutibes from other injuries.



20.

21.
22.

23.

24,

. The applicant suffered discrimination at schook ptarents were unable to have him
transferred to other schools. The applicant fedtssted

. On one occasion, two PSB officers came to the dchibey abused the applicant,
alerting him that they knew he would follow his @ats’ path. They said — in a vague,
yet intimidating way — that they would charge tipplecant. After they left, the
applicant’s school principal brought to him a Dissal Notice

. The applicant’s parents then decided that the egupishould leave China as they
were worried about his future

. The applicant states that he saw no point livisgwhere in China The local
authorities would force his parents to reveal hierabouts. Authorities in any other
place would check his background, as would neigrty@echools, etc. He risked
being returned to Fujian where he would be braimadsHe would also be in
constant fear and worry, and be unable to visiilfaand friends. The applicant
states that he left China because he had to, $mdiety

. From the time the PSB approached him to his defaftam China, the applicant
states that he lived with friends and church mesdewas not safe at home, as the
local authorities regarded it as a ‘focus point’

. The applicant states that his parents organisepdsisport and temporary visa
through a migration agent. He is unaware of how thd this

. The applicant states that he had little money #tle English on his arrival here and
his parents gave him contact details for a pems@kustralia He stayed with this
person for a short period, until he found altereaticcommodation

. The applicant states that, if he returned to Chimaauthorities would track down his
parents’ identity, and guess that he had been tigpadrhis would lead them to
conclude that he had applied for a protection \asal, persecute him accordingly. He
fears being forced to go to brainwashing, detentioong-term monitoring and
similar harassment

The Tribunal has found it extremely difficult to vikoout the chronology of events in
Australia in this matter. The applicant arrivedAastralia on a visa which was
cancelled 5 months after his arrival (before itgig® due to a breach. It does not
appear that the applicant sought a review of thaistbn at that time.

There was an interview with the Department and ag granted a bridging visa

The applicant then applied for a protection visale&ision was made by the
Department and the applicant applied to the Tribtorareview.

However, it was subsequently decided that the diatiom of the applicant’s temporary
visa was not lawful The applicant applied for pession to work. The applicant’s
temporary visa appears to have come back intotetfat he is then granted a bridging
visa. His application for permission to work watised

The Tribunal understands from Department recordsttie applicant has been notified
of a possible breach of his temporary visa anddhain-compliance notice was sent to
him



25. TheDepartment file, CLF2007/16522&ntains information concerning his application
for a bridging visa and medical examinations.indtudes notes from an interview. It
records the following (at folio 39°Is there any reason why you cannot return to your
home country?’ The application stated that he hdigied an injury.

26. The applicant appeared very depressed and upbet@sild not get hold of his family
back in China and he believed they may have beeouted. He was very worried
because he could not contact his family and fdeg have been taken away by the
PRC security forces.

27. At an interview with a Department delegate, theliappt gave the following relevant

information:
. He has practised Christianity since he was a child
. His father is a priest who was involved in a Cheneaderground church
. In the mid 2000’s his parents were in prison fdigieus reasons for many months
. From this time, his parents worked as farmers. dgmicant was not aware of

whether they had any other work

. After that 2 police officers came to the applicargthool accusing him of being a
member of the underground church, like his fatfae principal of the school was
nervous about these approaches, and expelled phieaay from the school

. In order to avoid further problems with the autlies, the applicant stayed at home
and visited other people’s places from this timiteAbeing expelled from school, he
went to a private school

. The applicant did not know much about his Chinesssport and his Australian visa.
He provided photographs and obtained documentspearithps signed some forms

. The applicant last spoke to his parents some magbsHe believes the telephone
line has been cut off, and he is concerned abeirt welfare

. At first the applicant did not participate in argligious activities in Australia. He did
not know much about Australia, and did not know refte find a church.

. As for why he did not seek protection in Austraarlier, the applicant said that he
had come here on a temporary visa and he wantsoide by the conditions of that
visa

. The applicant disagreed with DFAT reports suggegstiat he was not at risk of

persecution for reason of his having applied fpraection visa

. The applicant, responding to country informatioat the would have had difficulties
obtaining a passport and leaving China had theoaitits regarded him as a
dissident, said that, as a minor, he would not leen arrested

28. In relation to information on the applicant’s temgty visa file the delegate put to the
applicant the following information:

. He was living with his parents prior to leaving Gai

. The applicant’s mother had worked in a factorydeveral years, and had provided
documents showing her income from that period. $hggested that she had not
been detained as claimed. The applicant repliechéninew nothing about these
documents.



His father had raised a loan of a large sum of meoadinance the applicant’s time in
Australia. The delegate asked how this was posHihle parents’ sole source of
income had been farming, the applicant said thatich@ot know. .]

29. The Tribunal received submissions from the apptisarepresentative containing the
following information and comments:

Country information from the UK Home Office ‘Couwntof Origin Information
Report: China’ (6 March 2007), US State Departn@mintry Reports on Human
Rights Practices: China (2005), Human Rights Wétahious reports) and other
sources is attached. The excerpts cover China’sthuights record, the treatment of
religious minorities (particularly Christians), gpexit procedures and the treatment
of returnees.

The representative contends the following:

In this particular case, the applicant was an angirthurch member (not a high
profile member), he had never been convicted ofadfgnces or subject to any
pending charges, and his age would not suggeshé¢hiata person ‘harmful to state
security’ These factors may explain his abilityegave China on a passport in his own
name.

The applicant’s ability to obtain a passport angadfieChina is just one factor to
consider in assessing a person’s refugee clainpgrdon’s ability to depart a country
is not conclusive of whether they face persecdifitiiey return there.

The applicant has no knowledge of his temporarg sigplication, as his parents
arranged the passport and visa. The applicansdtat the information concerning
his parents’ occupation is wrong He suggests treagent might have provided false
information because it is not safe to give reabtinfation about him and his parents.

The applicant claims that he has been unable tacbhis parents, and is worried
about their safety. He claims to have sought assist from the Australian Red
Cross, but to have then withdrawn the request tsecafithese concerns.

30. A submission was received from the representalivefers to country information
indicating that ordinary members of unregisteredrches in China may be subject to
persecution. It addresses a number of concerna@fiem the delegate’s decision as

follows:

The Tribunal should have regard to the applicaag's at the time and particular
circumstances in assessing his failure to seelegtioh in Australia earlier.

It contends that his ability to leave China on agp@rt in his own name is
inconclusive evidence as to whether he faces acheaice of persecution, particularly
given his profile and age, and his claim that lsigepts paid an agent to organise the
passport.

The applicant claims to not know about his tempovésa application, but surmises
that some of the information and documentation hrexe been incorrect, as it may
have been unsafe to disclose real information.

The applicant states that he is worried about &isnits, and has asked the Red Cross
in Australia to seek the assistance of the orgtais&n Geneva in finding their
location



31.

The applicant attended a Tribunal hearing. Theihgavas conducted with the
assistance of an interpreter in the applicant’edigChinese), at the applicant’s
request. The applicant’s representative attendeti¢iaring. The following is a
summary of evidence given by the applicant at #eihg:

The applicant flagged that he may request thepntgzer to speak in Mandarin from time to
time, to clarify some points. The Tribunal noted thterpreter’s ability to also speak
Mandarin, and recommended to the applicant thasskevhichever language he was best
able to present his claims in. It queried, howewdry he felt uncertain in Fuging, the dialect
of his home area. The applicant replied that heldegh outside China for some time, and
may have forgotten his dialect. The Tribunal obedrthat his uncertainty was surprising, as
the absence had not been so long.

Before the start of the hearing, the applicant t#zadl he felt unwell as he had not had an
opportunity to eat before the hearing. The Tribypwatponed the hearing briefly. The
applicant confirmed, at the start, that he felefiihe Tribunal found much of the applicant’s
evidence to be vague or discursive, whereas heeshaodntly and with confidence when
recounting his claims of past harm.

The applicant said that he feared persecution fremocal PSB, because he and his family
members are underground Christians. He said theamme to Australia to flee persecution,
and for no other reason. He feared that the paliceEPSB would arrest and detain him if he
returned to China, brainwashing and mistreating him

The applicant said that he came from a village tviggart of a City. He lived there up to his
departure from China. His grandmother, parentssasithg lived there until recently. The
applicant then said that he had moved to a friehdisse several months before leaving
China. He did not know the telephone number, stiddtess or any other details of this
friend.

The Tribunal asked the applicant about his par@mtisfamily. The applicant stressed
throughout the hearing that he was very worriecuahs parents. He had been unable to
reach them for many months The Tribunal asked wfiatts the applicant had made to
contact them, for instance through friends andikea. The applicant replied that he had
been unable to make contact with any relativesnéts or churchgoers, for a ‘long time’ The
applicant said that he believed this was linkedhwhie Department’s rejection of his
protection visa application, as the PRC authoritiey have learned about it. (The hearing
addressed this issue in more detail later.)

The applicant said that his father had been he#loeothurch, a priest. As for whether he had
any other paid work, the applicant said that heliesh too young to know. The Tribunal
expressed its disbelief at this claim, as the apptimust surely have had some idea of his
father's work. The applicant responded that hiséatnay have been in business before, he
was not sure. The applicant said that he also alikmow much about his mother’s work,
except that she had worked as a farmer after hénts release from their detention. The
applicant generally evaded questions on thesesssaging that he had forgotten about them
and that he was preoccupied with his parents’ atelfare.

The applicant said that his parents owned their b@me. They had a small plot of land, too.
After their release from detention, they took otfes abandoned piece of land and farmed it.

The applicant said that the house church took plabés family’'s home. In the early 2000’s
there were 4 or 5 members. Later, it grew to séwdmzen. Parishioners sat next to each other
or under a table. After the numbers grew, the padiame to know of it, and issued warnings.
The applicant described — in a fluent and seemirgtgarsed manner — one occasion when



the police came to the family home. The police alésd his father with a baton. The

applicant and his sister avoided harm by hidingenradtable. The police dragged his father
away, into a police vehicle. They held him for mangnths, charging him with illegal church
activities. After a few weeks, he was releasedaih to obtain medical treatment. The police
had abused him to the point where he required amaimputation. After the treatment, he
returned to prison where he and the applicant’arcderved their prison sentence. From this
time, the applicant and his sibling stayed witklative, occasionally moving back into the
family home. His parents and all the family movedtibthere after their release.

The Tribunal asked the applicant about his parexdsvities after their release, and how they
had managed to afford his travel to Australia tads if they had been detained for such a
long time and then had to rely on farm income. &pplicant said that he did not know. His
parents simply told him to leave China. They ditlteth him about the temporary visa until
one week before he left China. The Tribunal ex@dithat it found it difficult to believe that
he did not at least ask about this, particulanyegithe applicant’s claim about their meagre
circumstances. The applicant said that he hadrealntly found out that they had used a
migration agent.

The Tribunal noted the applicant’s results from@&uh- certificates had been provided to
accompany his temporary visa application. Thesied@ted among other things that he had
done well academically. The applicant agreed tedtdd done quite well. The Tribunal noted
that this cast doubt on whether he had faced diswation and disruption. The applicant
suggested that the migration agent may have arddiogehe certificates to be produced,
implying that they may have been fabricated.

Christian practice in China

The Tribunal asked the applicant about his Chrigbigctice in China, noting his claim to
have grown up in a household whose head was arasiovhich hosted church meetings.
The applicant said that he was a member of an gralemd Christian church. He explained
that it was Christian, rather than Catholic. Thpliant stressed on various occasions that he
had been young at the time, and that in his fieakyn China, he had lived away from home,
returning there only on Sunday afternoons.

Responding to further questions, the applicant g&itlhis father held church services at
home on Sundays and one other day each week Athfae were few people there, perhaps
4 of 5. Later some 20-30 parishioners attended.sEnédces began by singing songs of
praise. His father would then give a sermon. Held/gell them about things happening
around them as Christians, and also why Jesusodidige cross for them. The applicant said
that the house had a red cross on the wall, amd there religious books. His father would
place the Bible on the table before the service.

The Tribunal asked the applicant if he could reaail prayer or hymn in his local dialect of
Fuging The applicant said that members of his dhusually used Mandarin in prayers; it
was maybe easier to express themselves in thisheagould not recall any prayer. However,
he said that he liked a verse from the Bible, J&ii®, and he recited this in Chinese: ‘For
God so loved the world, that he gave his only begason, that whosoever believeth in him
shall not perish, but have everlasting life.’

As for whether he recalled any religious songs gimgicant said that he had difficulty
reading Chinese characters. The applicant wasyircase a poor singer. His father had
wanted to teach him to sing, but had been too bBsy. Tribunal expressed doubts about
these explanations. The applicant said that hiefataid that singing was not so important,
and allowed the applicant to participate by juapping hands.



The applicant presented a baptism certificate déueday before the hearing. He said that he
was unsure if he had been baptised in China, exXptain response to the Tribunal’s question
that he had forgotten many things.

The Tribunal asked the applicant if he had seeffalier performing any ceremonies, or if he
was aware of any sacraments. The applicant sadidhé¢hsometimes performed baptisms at
Easter, or twice a year. He could not remembercdéingr ceremonies, and did not appear
familiar with the notion of sacraments. He said fherishioners would talk about Jesus’
sacrifice during Easter celebrations. As for whettig father had performed marriages,
funerals or any other functions, the applicant siaéd the underground church in China only
held services and baptisms, and did not perforrardtinctions. He did recall, however, a
ceremony in which his father had expelled Satamfr@wcomers to the church, while they
held a Bible and a cross in their hands.

The Tribunal alerted the applicant to its concéat his familiarity with Christianity and his
account of what he witnessed growing up in a Glaridhousehold appeared inconsistent with
his claimed experiences and commitment. The apyliEgreed that he did not understand
much about the Bible, as his father had not tahd imuch. His father had wanted him to
study hard and had plans for his future. The apptiadded, however, that had it not been for
his religious practice and the consequent probleitiisthe police (and his expulsion from
school), he would have been able to remain at in&Céafely.

The Tribunal, after advising the applicant of itscerns, invited him to draw to its attention
any other aspects of his practice or knowledgehim&that would support his claims. He said
that his family had to hold church meetings with ttoor shut. Responding to the Tribunal’s
guestion as to why this was unusual, given that tihershipped at home, the applicant said
that he had not asked his father about this, biigldeseen that in other places worshippers
did not have to close their doors. He implied thiathouse church was subject to risks that
others were perhaps not.

The Tribunal observed that the applicant had regamentioned that he forgot his past
experiences, which may lead it to doubt that he av@&ristian in China at all. Furthermore,
his level of knowledge and involvement was so lbat it was hard to imagine why the local
authorities would consider him to be a person wdudtake over from his father. The
applicant replied that he had had a kind of diséfaaecaused forgetfulness. He described
breathing difficulties and temperatures, and dadd it also prevented him from being able to
recite texts, even at school. His memory had impdower time. The applicant did not know
the proper name of the disease. The applicantteelstds claim that the authorities had
targeted him because of their concern that he waikiel over from his father.

The Tribunal asked about the reasons for the apgletrip to Australia The applicant said
that his parents wanted him to flee future persecufs for why his father had not fled,
since he was a person at more immediate risk,ghkcant said that the migration agent had
been unable to obtain a passport for him. His fatierefore concluded that it would be best
to at least save the applicant’s life. The familyfan had been for his sibling to migrate a
year later. The applicant again stressed that denba lost contact with all his family
members.

Responding to the Tribunal’s questions, the apptisaid that on arrival in Australia,
someone collected him from the airport — a yournnggewhom he did not know — and helped
him find rental accommodation. The applicant shat he has no relatives or family friends

in Australia. He later made friends and met aggnfd who is no longer with him.

The applicant said that he did not make contadt aity Christians, because he did not know
how to find a church. He said that some femaleesttgdhad Bibles, and they had allowed him



to read their Bible. They agreed to take him torchubut that never eventuated. The
Tribunal asked the applicant why, if he fled Chioezause of his inability to practice
Christianity there, he did not make more effortptactice freely in Australia. Responding to
further questions, the applicant said that he @ ntold his girlfriend about his religion. He
said that he was worried about her being implicatrhuse of his protection visa application,
but later clarified this to mean that he did nonwaer telling the police in China and causing
problems for his family. The Tribunal expressedvgrdisquiet about the applicant’s lack of
contact with Christians, particularly given hisigiaabout the long-term commitment to the
faith and his social contacts in Australia. Thelmgpt explained that he did not know his
way around, he just socialised with friends.

The Tribunal observed that the applicant, in aaririew, told Department staff that he could
not return to China because he had suffered aryirijfle did not mention anything about
fearing persecution. The applicant said that it tmas that he wanted to continue to stay in
Australia. He did not refer to persecution becaaséhat time, he feared that Immigration or
other Australian officials might tell the PRC autities about his complaints, that they would
in turn tell local officials, and that the policeould come looking for his parents and harm
them. Furthermore, he might be deported. Resportditfte Tribunal’s surprise, as to why he
thought of Australia as unsafe, the applicant tzétl he was not well-informed at that stage.

The Tribunal alerted the applicant to its partic@ancern that there was minimal evidence
that he had shown any interest in ChristianityCiina or Australia, until he lodged his
protection visa application. The applicant replieat he had told an Immigration official
about his fears, describing that person’s appeardnt was vague as to when this occurred.

The applicant also said that he had met with sopastor to the lodgement of his protection
visa application. The applicant had gone to someathservices, but did not persist because
he had no English. However, he watched a videoloistanity.

The applicant said that, if he returned to Chindvagre able to relocate his parents, he would
work with them and spread the Gospel. The Tribobakrved that he had not done this
before; he had simply attended his father’'s hohseot. The applicant replied that he had
been studying the Bible in Australia. The Tribualgrted the applicant to the operation of
s.91R(3) of the Act, which required it to disregasitain conduct in Australia.

The Tribunal asked the applicant about his clairal$o fear persecution as a result of
his having sought refugee protection in Australerklplied that he feared arrest and
further problems, in the event that someone redartehim. The Tribunal reassured
the applicant that the Australian authorities waudd tell the PRC authorities about
his refugee claims. It referred to country inforroatindicating that failed asylum
seekers returning to China did not experience patim, although the PRC
authorities might interview and investigate persahe had a profile as a political
activist or similar. (The Tribunal drew on couninjormation in the delegate’s
decision. It set out the relevant information ;st424A letter, and provided
references.) It noted that the applicant had be&nta obtain a passport in his own
name, and use it to depart China. Furthermoregdtisities in China (if the Tribunal
were to accept them) had been low-key. This sugddbtt there was no real chance
that the authorities would target him for any remaball. The applicant, in response,
said that he had been afraid during his periodaofsit, en route to Australia, that the
police might arrest him. The Tribunal explainedttleaen if the applicant had been
apprehensive, the evidence suggested that theepoéice not in fact looking for him
and that they had no adverse interest in him aTh# applicant responded that they



may have asked his parents why he was studyingigtrdlia. The applicant did not
know if his parents had said anything to the autiest

At the conclusion of the hearing, the represent¢atitade a number of observations
and comments, which may be summarised as follows:

- She advised that the applicant had sought thstaisse of the Red Cross in
Sydney to locate his parents. The matter has l&fenred to the Red Cross
overseas. The applicant is also concerned thatdlee will come to know about
this enquiry, and harm his parents.

- She urged the Tribunal to take into account fi@ieant’s age, his lack of English
and the psychological effect that his experienoeShina may have had on him,
even in Australia. He might continue to behave &g iwere subject to
persecution, even if that were not true, and higyabout his and his family’s
welfare might also cause him to be exceedinglyioast

- She said that the applicant’'s knowledge of hmsiligs church and its practices
should be understood against the background aftthech’s small size, the lack of
any known affiliation with other churches and tvemll environment.
Furthermore, the applicant had spent only limitegktin the church, given his
return to his village only on Sunday afternoondrayhis last year in China.

- She said that the applicant’s knowledge of andlirement in the family church
was not the issue, but rather whether the PSB alnckpvould expect him to take
over his father’s activities in the future (regasi of how correct that expectation
was).

- She stressed the applicant’s claim to not knosutithe documents provided for
his temporary visa application. His parents diddistlose to him what had been
presented, but he thought that there may be sdsgedacuments. Country
information indicated that such documents were lyideailable in China. The
applicant could not, of course, have applied fatgetion while still in China. The
Tribunal questioned the logic of this argument. ércling to the applicant, he had
not even been aware of the availability of protetin Australia.

- She invited the Tribunal to reflect on the coniexwhich the Department had
asked the applicant about the reasons that he madeuto return to China. She
underscored the applicant’s advice that he had besmed of Australian officials
possibly informing the PRC authorities at that tirBhe reiterated the applicant’s
advice that he told Immigration officials that hasaChristian. The Tribunal, in
reply, stated that it had found no evidence of &dvising Australian officials of
his religion. The applicant should provide suctdevice if he was aware of it.

- The representative stressed that the applickgksof contact with Christian
churches in Australia was due to his fear of thesegquences.

- The Tribunal undertook to reflect on all thesenpm It alerted the applicant to the
difficulties with his claim to be Christian at all.would reflect on these factors —
whether they adequately explained the applicantsimstances, and whether
they displaced the Tribunal's concerns about Hisgee claims.

32. The Tribunal advised that, in the circumstarafdhis case, it considered it fair and
reasonable to put to the applicant particularsdetase information in writing, so that
the applicant could reflect on the information @ngtuss any responses or comments



with his representative. The applicant and hiseegntative agreed that this was
appropriate. The Tribunal wrote to the applicantspant to s.424A of the Act,
inviting his comment or responses in writing ongutially adverse information. A
copy of the letter is on the relevant Tribunal,fd@d states in summary as follows:

The applicant’s experiences in China

The Tribunal observed that the applicant’s clairhisprotection visa application
to have grown up in a Christian family appearetdat odds with his level of
knowledge and his recollections from such a past.

The Tribunal also noted that the documents provfdethe applicant’s
temporary visa application — concerning his acadessults in China, his
residency in his home town, and his father’s gbititraise a large loan — all cast
doubt on his claims that he and his family suffestesgrimination, that his parents
were detained, and that he had to move to a différeuse for his safety.

The applicant’s use of a passport in his own nameave China also suggested
that the PRC authorities did not view him adversely

The applicant’s experiences in Australia

The Tribunal noted that it had found no referemcthe applicant having
mentioned Christianity or any fear of persecutiaomto his protection visa
application, and then only in the context of histpction visa application.

The Tribunal attached a copy of the interview nethsen the applicant
identified as the reason that he could not retor@Hhina his concern at having
failed to attend his studies.

The Tribunal alerted the applicant that this infatimn could lead it to infer that
the applicant was not in fact a Christian.

The applicant’s protection visa application

The Tribunal alerted the applicant that his agetasgducation suggested that
it was reasonable to expect him to recall with werice aspects of his
childhood, such as his parents’ work. It also sstggthat, had he wished to
seek contact with Christians in Australia, he ccddle taken some steps or (if,
as claimed at the hearing) he was afraid, he cslwhave initiated enquiries
as to how he could make contact with Christianslgaf

The Tribunal summarised country information indiogtthat the PRC may
interview and keep under surveillance failed asybamkers, but might be
expected to take harsher action only against higfil activists or persons
who were members of a targeted group. It reassheedpplicant that the fact
of his protection visa application would not becthsed to the PRC authorities.
It noted that, if it were to find that he did n@vJe an adverse profile (as a
known or suspected underground Christian), it wdikkely also find that any
fears he had arising from his having sought refymetection were unfounded.

The Tribunal added that, if it were to find thag tpplicant is not a genuine
Christian, it may conclude that he is not a credigitness, and it may dismiss some
or all of his refugee claims (including his claimtave lost contact with his
relatives). It may also conclude that his recemt&ct with Christians was aimed at
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bolstering his refugee claims, and that the Tribumast therefore disregard such
conduct (s.91R(3) of the Act).

The Tribunal received a reply from the représtére. In it, the representative made
submissions under the following headin@sristian teaching and practices, Passport and
departure from China, [type] visa application, Protection visa application andContact with
Christiansin Australia.

The applicant then appeared before the Tribiengilve further evidence and present
further arguments. The Tribunal hearing was coretuetith the assistance of an
interpreter in the Fuging (Chinese) and Englislyleages. The applicant was
represented in relation to the review by the saegestered migration agent who
attended the first hearing.

The Tribunal noted that at the previous heatimg applicant had said that he
sometimes needs to speak in Mandarin rather thgméuThe Tribunal noted that the
interpreter at the hearing today was also a qedlifflandarin interpreter.

The Tribunal noted however, that this hearimguéd be seen as a continuation of the
previous hearing, inasmuch as it would not be a@gkim again many of the questions
asked at the first hearing and it would be consideall the evidence he gave at the
first Tribunal hearing and after.

The Tribunal said that it would be asking hmmge more questions and in particular, it
would be asking him whether there have been ameyaet changes or developments in
his claims since the last hearing. The Tribunad atsited that it was also giving him an
opportunity to tell it any things that are impottém his case. .

The Tribunal asked for an overview of the agapit's fear of harm and asked what
would happen to him if he should return to Chiifde applicant told the Tribunal that
he was afraid that he would be arrested by the&3eigovernment and brainwashed.
As to why, he said his father was a priest who arassted by the government. He said
that the Chinese authorities expect family membeefsllow in the same path and
expect that he will become a preacher and membecaft as well. As to what he
meant by a ‘cult’, he said that is where peopletggéther and the Government thinks
they are betraying them.

As to whether the Chinese authorities are logpkdr him now, the applicant said that
he believed they were. He said that a relativd died that there was a phone call from
a court of law. He said his relatives asked winergvas. The Tribunal said it did not
understand what he was saying and asked him tdycldrat he was saying. He said
that a few months ago, there was a telephone madltteat his relatives contacted him
on the Internet and asked for his telephone numHersaid he gave them his phone
number. He said there was a phone call to hisiveland they were looking for him.
They said they wanted to talk to him and his reksitold the caller he was in
Australia. He said they wanted to arrest him beeaf what had happened before and
because they knew he had applied for refugee dtahesin Australia.

The Tribunal said that it still had difficuli@einderstanding fully what had occurred.
He said that his uncle had called him, because spenead been ringing asking for the
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applicant and he was very scared. He said thgsHose number was not given to
anyone from the Chinese government.

The Tribunal asked whether it was possiblettiaphone calls were in relation to the
death of his relative. He confirmed that his igatad died. He said the police were
looking for him. The Tribunal asked how he knewttthe police were looking for
him. He said his uncle had told him.

The applicant then said that his uncle had toityhim that his relative had died when
he rang. He said his uncle also said the poliae Wwmking for him. The Tribunal
asked again whether it was possible that theyoaidarg for him in relation to the
death of his relative He again said it was bechesemade an application for refugee
status here.

The Tribunal asked its question again and pipdiGant said ‘no, it was not possible’.
The Tribunal asked why it was not possible thay there looking for family members
related to his relative who had died, if his pasemére not locatable. He said his
parents were not at home and the caller thoughtasestill in China. He said that his
uncle told him that they often make phone callkiog for him. The Tribunal asked
whether he was referring to the police calling. ddél it was people from the court
who were ringing.

The Tribunal said that at this stage, it wasnasfor an overview of his fears of harm
and noted that he was also claiming harm becaubkadhapplied for a protection visa
here. The Tribunal asked whether there were dmgraeasons why he feared
persecution. The applicant listed a few typesasfrhhe might suffer. The Tribunal
explained again it was asking whether there weyeo#imerreasons he feared harm. He
said ‘no’.

The Tribunal then asked the applicant aboagththat had happened to him since the
last Tribunal. After some thought, he said historaas not good and his memory was
bad and he could not remember. The Tribunal agledpplicant what month it was
now. He answered correctly.

The Tribunal asked the applicant where he wasliving. He provided his current
address.

The Tribunal asked the applicant whether heldegh working or studying. He said he
was studying but his fees had run out and he hadare money to study. He said he
asked the help from the Department but this wagjivein. He said he also wanted to
work but he was not given a visa to work.

The Tribunal attempted to ascertain when tha &pplicant ceased study. He said it
was about one month before the fees expired. Tibeidal asked why he did not
attend study until the end and he said he did aeélany money for train tickets.

The Tribunal asked the applicant whether it tas he had applied for another type of
visa recently. He looked quizzical in responsthie question. The Tribunal asked
whether he had lodged another temporary visa agiitin the last month. He did not
answer this but said that the Department told thiat they would return his temporary
visa to him.
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The Tribunal asked the applicant how he cofititéto pay rent. He said that his
flatmate is renting, not him, and that he doespagthim any money. As to how he
manages to eat, he said that a loaf of breaddasts days.

The Tribunal put to the applicant that it contt understand how he could keep
studying if he did not have any money for futuresie He said that he has no money
but the Department said he would get his temporaigy back.

The Tribunal asked the applicant whether heshreee heard from his parents. He said
‘no’, he had only received information from his tencHe confirmed that his uncle
lived in the same village. He said he did not kribevwhereabouts of his parents.

The Tribunal referred to the telephone convemsavith his uncle and asked whether
they talked about his parents’ whereabouts. Hetbait his uncle did not know where
they were. He said he asked his uncle again, sketlavhat happened to them, but he
didn't say.

The Tribunal asked the applicant exactly wieas&id to his uncle. He said he asked
uncle, where are my parents, please tell me whadreed to my family. He said his
uncle replied that he did not know where they wetle.repeated that his uncle told
him that his relative had passed away and askedhghiather did not come to show
his respects. The Tribunal asked whether his umakeupset. He said he was. The
Tribunal asked whether his uncle was angry. By afagnswer, the applicant said that
his uncle asked what he thought of his father egponding and that his father did not
respect his relative and that his father had natdgezlings of piety and that he should
not learn from his father.

The Tribunal asked whether the applicantistii the Red Cross looking for his
parents. He said they were. The Tribunal notedetivas an issue about him earlier
withdrawing his request. He confirmed they weikIsbking for his parents. He said
he wants them to look but he does not want theleatioinformation to the Chinese
government about him.

The Tribunal asked the applicant when wasaketime he spoke to his parents. He
could not remember. He said there was no answastcalls. He made two calls. As
to whether he called to a land line or mobile, &ie $ie called to both. After that he did
not know where they were. The Tribunal asked hinatwie thought happened to them.
He said that maybe they had been arrested, or niaglgavere in hiding. He said that
if they were arrested they would be beaten.

The applicant confirmed to the Tribunal thatlitenot know whether his parents had
been arrested or whether they were in hiding. Tiiileunal noted that his uncle's
reaction of being upset and angry seemed an inppate response if his brother was
possibly in jail somewhere. The Tribunal said thatuncle’s reaction was more
consistent with someone he knew to be in hidinge applicant said that he didn't
know. He then said that if they were in hidingvauld feel better.

The Tribunal asked whether his uncle had bednet family home. He said they did
not talk about that. He then said that the doghefhouse would have been locked and
no one could have entered. The Tribunal askedhendiis uncle had a key. He said
that his uncle does not live in the same housadsaat need a key. The Tribunal
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asked whether his father and his uncle were cléiesaid they were brothers. The
Tribunal noted this and the applicant said thay tere financially separate and they
received no support from him The applicant confidthat this was not the uncle he
had lived with when his parents were in jail; thais another uncle. The Tribunal
asked whether he had heard from the other uncéesatt! that uncle went to live in
another Province and he did not have his number.

The Tribunal then asked the applicant whetlkdndd attended church in recent
months. He said ‘yes’ and that he attended choeeln where he lives. He says he does
not know the address as he goes with his flatmideesaid it is a Chinese speaking
church and operates on Saturdays and Sundays artethormally attends on
Sundays. He said he would go on at 10 or 11lamuon&ys. He provided the name of
the pastor. The Tribunal asked whether the Pastatd know him. He said he did not
communicate with the Pastor. He then referrecttmens and said that there are a few
Pastors, many Pastors. He said that his frienklhon to church the first time and he
did not ask for the telephone number of the PasAarto whether he attends church
every Sunday, he said there would have been aifiesstwhen he did not go. As to
whether he attended church last Sunday, he sattéreded on Saturday. He said he
went alone. He also said that for a while he vierhurch with some friends

The Tribunal then gave the applicant a warninder s.91R(3) that if he had engaged
in Christianity here for the purpose of improving bhances of being found a refugee,
the Tribunal would have to disregard this condHiet.said, emotionally, that is
impossible and that if he did that, he would ratbesent home and die in China, as
long as his parents were safe.

The Tribunal asked the applicant about histhesahce the last hearing. He said that he
has a health problem. He said he is not seeinglaatprs as he has no money. He
said he also has a bad memory and is forgetfué Tribunal asked whether this was a
medical problem as such. He said he doesn't ktl@athe is dizzy sometimes and has
headaches. He said that he had been sick asdaacitiloften had high fevers. The
Tribunal asked him whether he had memory problemisfargetfulness before he left
China. At first he said he didn't know and theid $hat his memory in China was not
that good and that sometimes it didn't take hing ltmforget things.

The Tribunal noted that from the Departmess, fihe applicant had previously
attempted to harm himself. He looked at the Trédum a puzzled fashion and said he
could not remember that.

The applicant appeared confused and thenlsatidh¢ was worried about his family
members all the time and had then asked the Ress@ocstart looking for them.

The Tribunal asked the applicant about theathur Australia where he was baptised.
It asked whether he had had any recent contacttiwtiminister or the church. He said
he does not know where the church is and cannatnérar where the Pastor is.

As to whether there was anything else he wisti¢ell the Tribunal, the applicant said
that last time the Tribunal did not let him telleeything he wanted to tell.

The Tribunal then asked whether there had begrdevelopments or further incidents
in China in respect of his claims. He said ‘ndhe Tribunal noted that there had been
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the phone call from the uncle. He then mentioihedcall from his uncle to tell him
about his grandmother’s death. The Tribunal asiedwhether there had been any
more developments and he said ‘no’.

The Tribunal commented that he had limited Kedge of Christianity and did not
have the depth of knowledge one might expect fromeone who had long-term
exposure to Christianity. The applicant said thatfather was a priest and that he was
a Christian who followed his father. He said hatste school to study and did not
have much chance to study the Bible.

As to his limited knowledge, the applicant ghiat he didn't have a deep understanding
of Christianity but was able to do basic thingse ¢dnfirmed that he was brought up as
a Christian. He said that when he was a childfdifeer told him stories of religion and
not to be too worried and to concentrate on hidystu

The Tribunal noted that he did not know anygsoor prayers as one might expect from
someone who had attended church in his home difénisHe said that if his parents
had not been sent to jail and persecuted, it woatde necessary for him to have been
sent to Australia. He said he was young when hesgat and was not independent.
He asked whether the Tribunal member would senddnsoverseas at that age to
study. The Tribunal responded by saying that & wat uncommon for Chinese
families to send their children overseas to Augtri study.

The Tribunal then commented that the applieppeared to be hesitant and limited in
expressing his knowledge of Christianity. The Triauspecifically referred to his
baptism where he stated that he was not sure whiet¢hiead been baptised. The
applicant said that he did not know whether he bagdtised. He said he was not sure.
He said that he had a bad memory, so how couldember? He then said he was
afraid of cold water or ice and this would give harfever. He then referred to some
children being baptised when they were a few moalti&ind asked how he could
know if he was baptised at that age. The Tribsaal that baptism is an important part
of Christianity and it would have expected his pésdo have told him that he was
baptised if indeed he had been. The applicanttbaiche was too young to understand
and didn't know whether he had been baptised aaud iEYe was told, he wouldn't
have understood.

The Tribunal then referred to the applicarikife to establish contact with other
Christians and Christian churches in Australia wheriirst arrived. He said that he
had no relations here and no other people he ¢audo and he did not know how to
travel and who was his guardian. The Tribunal Haad he appeared capable of asking
people for information. He said that how couldasene did not speak English, and
then said that even those people who spoke Chimegslel not answer him. He

referred to an instance where he asked a persorspdie Chinese for information and
they denied that they could speak Chinese. Helsawlas disappointed with ‘the
crowd’. He said people say that Australia has hunghts and freedom but he felt that
people here are cold; even the Chinese. The Tailmaid that he could have asked
someone where a church was. He said he was diséggpaovhen he was denied
information.

The Tribunal than referred to the lack of doeatary evidence until his protection visa
application of him claiming to be a Christian. Tdgplicant referred to a visit by a
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pastor. As he did not speak Chinese, the Pastbheavould get a Chinese Pastor to
come and visit him. He said this Pastor told Hiat tife has its ‘ups and downs’ As to
the name of the Pastor, he said he couldn't remerfibe Tribunal asked him whether
he told the Pastor that he was a Christian. Hetb@é Pastor had written a support
letter for him.

At this point, the representative said thatlse received two letters from the applicant
just before the hearing which were in support sfdlaims. She said she delayed
giving these to the Tribunal as she wished to fglaertain information in them but was
happy to give them to the Tribunal These lettegsaWirom the Pastor and also from
another Christian organisation.

The Tribunal noted that the letter from thet®asaid that the applicant was not a
Christian before he met him but had now acceptedabspel. He said that the Chinese
police would say he is a Christian anyway becati$esdfather’s beliefs in God.

The Tribunal then asked the applicant whetkertis a Christian and believed in God
when he came to Australia. He said he was. Herfenred to the PSB finding him
and being ‘used’ by his friend here and that hetbagscape persecution by the
Chinese government.

The Tribunal asked the question again as éisisanse was disjointed. He said that if he
was not a Christian, he would not swear to telltthéh and would not be able to go to
God when he died. The Tribunal said that it wgm¢y to ascertain whether or not he
was a Christian when the Pastor visited him. Hie the¢ Pastor came to visit him and
that he did not tell him he was a Christian in @Ghitde said that in the beginning he
went to read a book and the Pastor called in tdvgee The Tribunal asked the

guestion again and he said that he did not tel| imd then said at least ‘not in the
beginning’. He confirmed that he eventually tdié Pastor that he was a Christian in
China.

The Tribunal then referred to the Departmenté&rview with the applicant, and noted
that he did not mention he was a Christian attihe. The applicant disputed this. He
said he was asked whether he was religious anditidie was a Christian, but the
person interviewing him said he was not a Christiad did not write down that he was
a Christian. The Tribunal asked him how he couldamber this if his memory is so
bad. He said that it is clear to him because lieben asked this question many times
in interviews.

The Tribunal then referred to the evidence eamag the applicant’s original visa and
noted that there were various inconsistencies leatlee oral evidence of the applicant
and the documentary evidence contained in theapgpéication file. The applicant
asked for an example of this. The Tribunal gaeedpplicant a letter in Chinese from a
school, on letterhead, and a translation, whiclcatéd that he attended school in a
particular year, whereas he has already said héohladve his school the previous
year. He said he paid money to the school buttdign

This did not make initial sense to the Tribuffde applicant confirmed that he did
attend the school on the letterhead. He said hafthd he transferred from the public
school. The Tribunal noted this accorded withdadier evidence that he then attended
a private school. The Tribunal asked him how lbegttended that school. He said it
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was not for long. He said he felt alienated abstland the students were looking at
him in a strange way. He said that after a fewtm®he didn't go. The Tribunal asked
what was the cause of this treatment. He saiéd# because his father had been in jail.
The applicant confirmed this treatment was pathefreligious persecution.

The Tribunal then referred to his delay in iodghis protection visa application
indicated that he had no fear at that time of pensen, nor any future fear of
persecution. The applicant asked what would bétmpose for him leaving China
otherwise He said he could have had a good fuftine could have continued
studying. The applicant then said that he didknatv when he got here that he could
apply for protection He said he had no money forigration agent and did not know
how to do it himself.

The Tribunal than referred to the applicanbdity to get a Chinese passport and its
doubt that he was perceived as a religious threatreligious dissident. He said that
his father got his passport through an agent, &swdthe visa to Australia. As to
whether he filled out any forms himself for a passphe said ‘no’, and that he did not
know about this and that his father had told hihabbut it.

The Tribunal then referred to the applicaniésne that he was at risk of serious harm
because of his asylum application here and not&dliere was no evidence that the
Chinese authorities knew that he had made sucpg@ication. He said that his uncle
told him that people from the court had made aloaking for him and that his uncle
did not want his family implicated in this. Thei@unal suggested that he was making
a deduction from this information that the Chinaséhorities were looking for him
because he had made a protection visa applicalienasked how come the court
people were looking for him? He said he put it@dlether and the arrest of his father
and that he had lodged a protection visa applindted placed him in trouble.

The Tribunal then referred to him not having #lttributes of someone who would be at
risk because of making an asylum application. &lé that when he was a student, the
PSB came to school and said that he would folleswfdtiher's path. He said he was
removed from school. He confirmed to the Tributhal this was the only incident that
occurred to him in China.

The Tribunal then referred to the earlier Tnidlts finding that independent country
information indicated that, even if it was knowitlhe had made an asylum
application, and was taken in for routine queshgnhe would not be subject to any
ongoing risk and that such questioning of him ditlamount to serious harm. He said
tha the will be arrested because of what his faditer He said they sang hymns and
many people were together.

As to whether there is anything else he wigbedll the Tribunal, the applicant said
‘please consider his application’.

The Tribunal then asked the representative lvelneshe wished to follow up any further
evidence with the applicant. She said ‘no’, batt $he did have a few comments to
make and that she would be making some commemisting as well.

As to the issue of the applicant's credibilibe representative said that it should be
understood that he has difficulty understandingl, this was indicated in his inability
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to understand issues relating to his temporaryatghthe protection visa. She said he
was unable to convey clearly things to the Tribwaral it was clear that he did not
understand what was happening. She said he sbi®to clearly state his case and
even contradicts himself at times. She said thiatdould indicate he is untruthful, but
it could also indicate that he lacks the abilityiuthy explain himself and to be
understood. She suggested that the benefit afdhbt should be given to the applicant
and that he has gone through some bad experiendesufered persecution. She said
he was most upset about not knowing what has hagperhis family. She indicated
there may also be some psychological issues here.

The representative said that it was conceividilaiethe applicant might have only
known about protection visas well after he arrivedustralia. She said that, given his
youth and inexperience, he might not have knowruapmtection visas earlier.

As to the applicant’s interest to the authesitithe representative said that he was
removed from school and that being a member ofaimély unit can be enough to lead
to persecution in China. She reminded the Tribtimetl his church was illegal and
unauthorised and that there was considerable gounfitrmation about persecution on
this basis. She said that it would be imputed to that he had the motives and beliefs
of his father.

As to whether the applicant is at risk of gueshg on his return to China, the
representative referred to the independent coumnfioymation and said that there was
limited information as to this and that there haéiiosome difficulties and that the
Department was investigating this at present. @fethat if he was returned to China,
no mechanism would be able to him which providelependent or effective assistance
if he was persecuted.

The representative said that, even if he retlito China and did not come to the
attention of the Chinese authorities, the appligamild not be able to practise his
religious beliefs as he did before, suggesting belevhave to modify his behaviour.
She also said that it cannot be ignored that, istralia, the applicant has freedom to
practise his religion as he wishes and that ifdterned he will not be in a place where
there is religious freedom. She asked the Tribtmabnsider this.

The representative’s final two points werel&wity that the applicant’s study fees were
prepaid for one year and this was how he was ahle-attend his studies and that he
has not had any access to medical treatment bebausss not had visa working rights.

The Tribunal noted that, according to the Depant movement records, he was on a
bridging visa which had expired. The representasizid she had no information on his
current visa status and it was noted that therenw#tsing in the applicant’s Chinese
passport as to his visa status. The representdideshe would follow this up.

The Tribunal indicated to the representatia tthwould be writing to her, inviting the
applicant to provide any other information he wshe provide. It noted that he may
be obtaining more information from the Pastor awdifanother Christian organisation
and that the representative had indicated thatvsimed to make a further submission
in writing.



95. The letter from the Pastor states that thei@opl became a Christian. He stated that
he visited the applicant due to his language difficto understand Christian gospel in
English. He visited over a period of several monthlee applicant became a Christian during
this period of time.

1

96.  The letter from another Christian group stakefollows:

| write in strong support of [applicant][detailsleied in accordance with s431as it
may identify the applicant]. Just recently | witeed [applicant] being baptised.
Growing up in a Christian family, [the applicanthgrbaptised when he was a baby.
However he wanted to do it again, this time asduitato demonstrate his own
conscious choice to follow Jesus. This was a wvapoirtant occasion, as it was this
choice that led him to leave his family and friemd€hina, to come to Australia to
seek protection.

China still does not allow its citizens to practieigious freedom. Its state run
churches, arc churches' in name only and bearssemblance to real Christianity.
Therefore there are many ‘underground' churchesimgithroughout China
Unfortunately many of those involved are targeted gunished" if their
involvement is discovered. At a time when otherngpmen of his age are just
embarking on adult life and enjoying family ancefrds, [the applicant] has come to
Australia seeking protection, and an opportunitpractise his Christian faith without
the fear of oppression and persecution.

Minister, | ask you to please consider [the applifs case with compassion. As a
bright young man he has much to give to the Austtailommunity. Thank you for
your kind attention.

97.  After the hearing the Tribunal wrote to the laggmt, care of his representative,
inviting him to provide any additional informatiam support of his application. A
submission was received by fax. The representatsrgdmission addressed certain
matters under the following headings:

. IMPORTANT ISSUES THAT NEED TO BE CONSIDERED WHEN BXIINING
THE APPLICANT'S CLAIMS.

. APPLICANT'S FAMILIARITY WITH CHRISTIAN TEACHING AND
PRACTICES.

. INFORMATION RELATED TO THE APPLICANT'S ABILITY TO KIT CHINA
USING A PASSPORT IN HIS OWN NAME

. EXIT/ENTRY PROCEDURES

. TREATMENT OF RETURNEES

. INFORMATION RELATED TO THE APPLICANT'S [TEMPORARYYVISA
APPLICATION.

. INFORMATION RELATED TO THE APPLICANT'S DELAY IN APRYING FOR
A PROTECTION VISA

. INFORMATION RELATED TO THE APPLICANT CONTACT WITH
CHRISTIANS IN AUSTRALIA

. ABILITY/WILLINGNESS OF AUTHORITIES IN CHINA TO ASSET/PROVIDE

EFFECTIVE PROTECTION



RELOCATION
CONCLUSION

INDEPENDENT COUNTRY INFORMATION

98.

99.

The Tribunal notes that the latest US DepartroeState International Religious
Freedom Report 2008 talks about the persecuticome unregistered house
churches and their family members:

Prominent house church leaders and their family be¥mcontinued to serve time in
prison.

... On July 27, 2007, Beijing house church activisaHHuiqi was released from
prison. Hua had been detained on "suspicion offariag with public duties" and
was formally arrested by Beijing PSB's ChaoyangBineon February 8, 2007 In
April 2007 the Beijing Intermediate People's Caejected the appeal of Hua's 76-
year-old mother, Shuang Shuying, who was sentetuc2dears in jail for
destruction of public and private property. Huagdld that government authorities
imprisoned Shuang in an attempt to pressure hiongraviding information to the
Government about individuals who visited him.

From: http://www.state.gov/g/drl/rls/irf/2008/108404.htéccessed 13 January 2009

The Tribunal also refers to the report titélina: Treatment of children of members
of underground Christian churches; whether children of members of underground
Christian churches are subject to sanctions, including reduced access to education
and to health care, published by the Immigration and Refugee Board axfi&ia and
dated 26 June 2008, which states:

According to the United States (US) DepartmenttafeSs International Religious
Freedom Report 2007, in certain areas of Chinal lathorities have placed
pressure on members of unregistered, unofficiataies [also known as
"underground" churches (Reuters 4 Dec 2007; BBS&&. 2007) or "house"
churches (CAA 19 May 2008)] to join registered an@s or face certain
consequences, including having their children'®s&to schooling restricted (US 14
Sept. 2007).

In 2 June 2008 correspondence, a representati@ainf Aid Association (CAA), a
US-based, non-profit organization that investigates advocates for religious
freedom in China (CAA n.d.), indicated that "whileere are no specific laws or
regulations concerning the cessation of rightsfaldren of house church Christians,
there have been several instances of persecutiongaenchildren of house church
pastors and Christians” (ibid. 2 June 2008a). pas®e correspondence on the same
date, another representative of CAA said that tigarization had received reports
indicating that "children of the underground chuvedre discriminated [against],

even expelled from schooling” (ibid. 2 June 2008b).

Press releases on the CAA website report that Ghiasthorities have arrested
children following raids on Sunday schools or bisiledies at unregistered churches
(CAA 4 Apr. 2008; ibid. 19 May 2008; The New YorknTes 18 Aug. 2006; AFP 4
Aug. 2006). On 30 March 2008, four children weneorgedly arrested with several
underground church leaders following a Sunday scbewice in Qu County,
Sichuan Province (CAA 4 Apr. 2008). The childrerrevapparently released after



interrogation (ibid.). One month earlier, the auities reportedly arrested eleven
minors and two adults at a house church bible stutfuocheng County, Xinjiang
Province (ibid. 28 Feb. 2008; ibid. 19 May 2008formation on when the children
were released could not be found among the soomresilted by the Research
Directorate.

Cited in two other news sources, the CAA reported in August 2006, 90 children
and 40 adults were arrested in Tongwei Village imhéi Province after their Sunday
school was raided (The New York Times 18 Aug. 2086 4 Aug. 2006). The
children and most of the adults were reportedigaséd once the authorities had
registered their personal information (ibid.).

On 1 May 2007, Mission Network News (MNN), a Chastnews service "dedicated
to keeping Christians informed on evangelical missgictivity around the world"
(MNN n.d.), reported that the authorities had ae@$wo children of underground
Christians following a raid on a religious gathgrthat was attended by their parents
(ibid. 1 May 2007). Further details on this caseluding when or whether the
children were released, could not be found amoegtiurces consulted by the
Research Directorate.

In January 2008, local authorities reportedly edcseveral children and their
caretakers from a Christian orphanage in Hubeiipoavas part of a "crackdown on
Christian activities" (BosNewsLife 13 Jan. 2008)eTauthorities also reportedly
"threatened" landlords to prevent the orphanag®m fibtaining another rental space
(ibid.).

Information on whether access to health care tsicesd for children of house church
Christians could not be found among the sourcesuitad by the Research
Directorate.

From: Immigration and Refugee Board of Canada, &himeatment of children of
members of underground Christian churches; whethitdren of members of
underground Christian churches are subject to mars;tincluding reduced access to
education and to health care, 26 June 2008. CHNGBDE8 Online. UNHCR
Refworld, available atittp://www.unhcr.org/refworld/docid/48d22380c.html
Accessed 14 January 2009

FINDINGS AND REASONS

100.

101.

The Tribunal is satisfied from the applicai@isinese passport that he is a national of
the People’s Republic of China Accordingly, higigls to refugee status will be
assessed against China as his country of natipn@here is no evidence before the
Tribunal to suggest that he has rights to enteeside in any other country.

Based on the applicant’s protection visa appbn, he claims to reside in a town in
Fujian Province, China. The applicant claims theatsithe son of a leader of an
underground Christian church there. He claims aremts were arrested several years
ago and were imprisoned for a lengthy period. Kened that he was forced to leave
his public school because of the intervention ef$B and that he then had to attend a
private school, where he was further persecutectldms that, as the son of a leader

of an underground church, the authorities will estgem to ‘follow in his father’s
footsteps’ in regards the church and this will Iéatim being persecuted should he



102.

103.

104.

105.

106.

107.

108.

return to China. He also believes the fact thdbdged a protection visa application
will get back to the Chinese authorities and hé bélpersecuted because of this.

When determining whether a particular appticaentitled to protection in Australia,
the Tribunal must first make findings of fact oe ttlaims he or she has made. This
may involve an assessment of the credibility ofgpplicant. When assessing
credibility, the Tribunal should recognise the idifilties often faced by asylum seekers
in providing supporting evidence and should give bkenefit of the doubt to an
applicant who is generally credible but unableutbstantiate all of his or her claims.

The Tribunal is not required, however, to atcmcritically each and every assertion
made by an applicant. Further, the Tribunal nedgdawge rebutting evidence available
to it before it can find that a particular factaskertion by an applicant has not been
made out.

In assessing the applicant’s credibility, Tndunal would say that it thought that the
applicant was suffering some form of undiagnosedtaidealth problem as a result of
his experiences in China and perhaps Australias \WMais also suggested by the
representative. The Tribunal is mindful of the eféethat long-term persecution of this
nature can have on an individual. It can make aqreextremely wary and suspicious
and possibly even paranoid. A person may stdrelieve that every bad thing they can
think of will happen to them. They will think theonst in any situation. This may be in
some ways a nhormal reaction to an abnormal sitmafibe Tribunal considered that
some form of mental health problem may have aftetite applicant’s thinking and
memory of recent times and made him extremely castand fearful of doing anything
in Australia for fear of it getting back to Chinemgthorities. The Tribunal took this into
account in assessing the applicant’s evidence.

The Tribunal considered that the applicant geagerally credible in his claims. While
there were a number of aspects of the applicamit®eace which did concern the
Tribunal, on considering the evidence overall, aating the consistency in the
applicant’s claims from his protection visa appiica to the hearing, it believed that
the applicant was telling the Tribunal the truth.

The Tribunal notes that when interviewed leyErepartment there was no record of the
applicant’s claims of persecution for his Christigias a reason why he could not

return home. The Tribunal can accept that the eppliwas not well-informed at that
stage and was likely to have been mentally trawsedtand accepts his evidence that he
did not refer to persecution because, at that timadeared that Immigration or other
Australian officials might tell the PRC authoriti@sout his complaints, that they would
in turn tell local officials, and that the policeould come looking for his parents and
harm them.

In regards this interview, the Tribunal caniimed with any confidence in favour of the
applicant’s claims that he did actually advise thatreligion was ‘Christian’ at that
time and that this was not noted. Even if he didse of this, it does not mean that he
advised he was being persecuted for his Chrisyianit

The Tribunal therefore accepts that the apptics the son of an unregistered house
church leader. However, it does not considerhedtimself was a particularly strong
Christian while in China. The applicant did not dmsrstrate in his oral evidence to be
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114.

115.

116.

either a strong Christian or a leader of his chuvbiie in China. It would appear that
he has learned most of what he knows about Christiay merely growing up in a
strong Christian leader’s household and being ptestehome when church services
were being conducted there. The Tribunal consittertshe had not made any serious
commitment to Christianity while in China and it wd appear that this was alright
with his father, as it would seem that all he wdrdethat point was for the applicant to
study and do well at school.

The Tribunal is of the view that the applicemental state, combined with its finding
above, may satisfactorily explain the applicantisited knowledge regarding
Christianity and Christian practice in China. Irrtgaular, the Tribunal refers to his
inability to recall prayers or songs from his hoakarch, and why the applicant’s
description of what he observed and participatessia Christian in China to be
hesitant and limited, as demonstrated in his eddex the first hearing Furthermore, if
the applicant had spent only limited time with pégents, and hence his father’s
church, during his last year or so prior to leav@igna, this may also explain his poor
recall in these areas.

The Tribunal has examined closely the applisactions in Australia and believes
they support a finding that he is being truthfuhie claims overall

The Tribunal does not consider that the apgptis actions here are consistent with
someone who has contrived a plan to seek refugagssh Australia; rather they are of
someone who is fearful and confused and somewlsgedate, financially and
emotionally.

The Tribunal first considered the fact that dipplicant did not lodge his protection visa
application until several months after his arriiate. What is interesting is that he did
not lodge a protection visa immediately on commghe attention of the authorities.
While the dates are not certain, it would seem tleairly four months had passed until
he finally lodged a protection visa application.

While such a delay in the applicant lodgirgygriotection visa application could be
seen as adverse to his claims of fear of harmyem & his credibility, the Tribunal is
of the view that it is also consistent with somew® is confused and who does not
know of their rights to seek protection in Austalvhich one would expect from
someone who had not contrived their presence irtralies

The circumstances surrounding the applicamirog to the attention of the authorities —
being the cancellation of his temporary visa -ighe Tribunal’s view, illustrative of

his confusion and desperation at that time andiaitleof contrivance in his claims. The
applicant could easily have sought a review ofcdugcellation of his temporary visa
and might have remained on a bridging visa

The Tribunal also accepts that the applicastlieen genuinely trying to find his
parents while in Australia, and is most concernaaliaitheir welfare, within the context
of his concerns that the Chinese authorities ndggtover about his enquiries.

The Tribunal refers to the Department fileesatoncerning the applicant’s inability to
contact his parents and that he harmed himseliusecaf this. The Tribunal raised this
with him at the first hearing and rather than segko overplay this event to support
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possible contrived claims, the applicant lookethatTribunal quizzically and said he
did not remember doing such a thing. In the Trilbsnaew, this supports the
Tribunal’s finding that he is telling the truth alidhis claims.

The Tribunal also considered the applicanésrts as to practising his Christianity
here in Australia. The Tribunal can accept thaivhs isolated at first and inhibited but
notes that he has described some contact with t@2imity and Christians

The Tribunal found there was no evidence ®fmbracing Christianity until he lodged
his protection visa application and notes that he taptised the day before his last
hearing. The Tribunal alerted the applicant tgésticular concern that there was
minimal evidence that he had shown any intere§thnstianity, in China or Australia,
until he lodged his protection visa application. $4e&d he had gone to some church
services, but did not persist because he had ntisBrand that he watched a video on
Christianity

Notably, at the second Tribunal hearing, f@ieant provided documentary evidence
from the minister of an Australian Chinese Christizhurch. This evidence goes to
support the applicant’s claims in this regard, asdo his truthfulness generally.

The minister’s evidence is also that the appli accepted the gospel and became a
Christian during this time. On first appearances Would go against the applicant’s
earlier claims. However, accepting that the appliegas not a committed Christian at
that stage, it then makes sense that, in a tindegperation, he might accept the gospel
and become a committed Christian. This is whaplap with many ‘born-again’
Christians.

The applicant’'s embrace of Christianity arglsuibsequent baptism can be seen in this
light, rather than in the light of someone who appdo have embraced Christianity to
improve their chances of being found to be a refuge

[Information deleted in accordance with s431].

The Tribunal would also like to refer to thmplcant’s evidence at hearing of a
conversation with his uncle a few months beforeualhis relative’s death and the
courts and police looking for him It was difficuiti get a clear picture of what had
happened from the applicant. The applicant’s ewadean the role of the police was not
clear. The Tribunal suggested that, given his gareould not be found, the courts
were looking for him in regards his relative’s deatther than anything to do with
religious persecution. The applicant said this natsthe case. However, the Tribunal
cannot be sure of this, given its view that haui$esing from some kind of mental
health problem which may lead him to read the winitst any event. However, the
Tribunal accepts that the applicant did speak $auhicle and that he told the applicant
that his parents whereabouts are unknown.

As to the significance of the information be Department’s temporary visa file, and
how this contradicts the evidence of the applicenw, the Tribunal accepts that the
applicant knew little about how his parents obtdittés visa and what documents were
used. Hence, the Tribunal does not believe thaetdecuments can be used to
discredit the applicant’s claims of persecution now



125. Accordingly, the Tribunal accepts the appliadaims that:

His parents are devoted Christians and that hiefas a Pastor who ran an
underground house church from their home

The local authorities wanted the applicant’s par¢ntcease holding
underground church activities, but they did notseea

While he was still at high school, his parents atiter church members were
arrested by the authorities His father was assauitéhe process. This was
witnessed by the applicant and his sibling

His parents spent many months in prison and hirefatas tortured

He suffered discrimination at school because ophrent’s arrest and
detention. He lived with an uncle for this time

Later he was visited by the PSB at school. Thegatened him and said they
knew he would follow in his father’s path in theucth. The principal then
gave the applicant a Dismissal Notice from school

From the time the PSB approached him, the appldi@ot live at home but
with friends and other church members. He woul¢ @aoime to his family
home on Sunday afternoons to visit

He was then sent to a private school but alsalfstiriminated against there
also and subsequently left

He was able to get a Chinese passport and Austnaba through the help of
his parents and others. He was not aware of howdrents had done this, or
what they had stated in order to get the visa.

He did not lodge a protection visa applicationiatiy because he was not
aware of his rights

In Australia, he attended Bible study, was baptesed became a committed
Christian

He was in contact with his parents until early 2008 applicant attempted
self-harm because he could not locate his parkletfias been unable to locate
them since and has used the services of the Rexs @rorder to do this. The
applicant considers they may be in jail or in hgdin

He has spoken to his uncle a few months ago, whised of the death of a
relative, and who also advised that he does nowkhe applicant’s parents
whereabouts.

He has attended a Chinese-speaking church regédarsgveral months.

If he returned to China, and was able to locatgarents, the applicant would
work with them to spread the Gospel



126. Given that the Tribunal has accepted the egptis claims are generally truthful, it
must now determine whether the applicant’s claifMs®facing serious harm are well-
founded. The Tribunal accepts that he has an egtfear of harm but it must
determine whether factually or objectively, thesaisound basis for this fear. That is,
the Tribunal must determine that the harm the apptifears is not remote, or far-
fetched, or insubstantial, or mere speculationh siscto amount to a ‘real chance’ of
him suffering serious harm should he return to @hin

127. Inregards to how likely the chance of perenunust be, the Tribunal notes the
words of McHugh irChan v MIEA (1989) 169 CLR 37:

[A] fear may be well-founded for the purpose of @envention and Protocol even though
persecution is unlikely to occur. ... an applidantrefugee status may have a well-founded
fear of persecution even though there is only gé&0cent chance that he will be ...

persecuted. Obviously, a far-fetched possibilitpefsecution must be excluded.

128. The Tribunal refers to the independent couinfigrmation available in regards whether
family members of church leaders in unregisteradates in China may face
persecution merely by being family members. Thédmal notes that the latest US
Department of State International Religious Freedeport 2008 talks about the
persecution of some unregistered house churchethamdamily members and that the
Immigration Review Board of Canada has specificatlgressed this issue, noting that
child family members may be persecuted by way @strand interrogation and may
face restricted access to education in the waythigaapplicant has

129. The Tribunal considers that family members tike applicant are at risk of persecution
merely because of their family association to kn@arch figures, regardless of
whether they are also involved in the religiousvaees. While the Tribunal considers
that the applicant views the risk of persecutionefwas returned to China as extreme,
the Tribunal does not believe that, objectivel tisk is as high as he states. The
Tribunal considers that his view of the risk istided on his not knowing what has
happened to his parents and sibling and may pgds&influenced by his current
mental state. Nevertheless, the Tribunal accepis the independent country
information that the chance of the applicant siriigpersecution for this reason alone
is not far-fetched or remote and that it is reagioility. Further, the Tribunal accepts
that the risk facing the applicant may now be highg&en that he is now a committed
Christian, who would on relocating his parentsy jibiem in spreading the Gospel.

130. The Tribunal finds that the applicant, as mmatted Christian and the son of a known
leader of an unregistered house church who haspregiously imprisoned, has a real
chance of suffering serious harm by coming to thenéion of authorities on return to
China. This could result in serious harm, suchféisia interrogation, which has been
known to result in torture and physical harm, amadstrative or extra-judicial
detention which can be undertaken without regatdwdul safeguards. This would be
serious harm for the purposes of s.91R(1)(b).

131. As to whether such harm would fall within Cention grounds, the Tribunal finds that
the applicant’s claims falls within the terms ofigle 1A(2) in two ways. The applicant
may suffer harm, either for being a Christian,tdraing imputed that he is a potential
leader of a Christian leader movement. He may lad¢dong to a particular social group
in China, being family members of unregistered leotlsurch leaders. The harm can,



then, be said to essentially and significantlyealig reason of a characteristic
contemplated by the Convention: s.91R(1)(a).

132. Further, in the Tribunal’s view, the real ridkserious harm extends to the entire
country of China, because the Chinese Governmenhilghaly centralised elements and
the security authorities have a national structaittpugh with considerable local
autonomy. The applicant would be readily identilgaby authorities on return and in
the Tribunal’s view would probably be of interestauthorities, no matter where in the
country he attempted to reside. The persecutioddhiovolve systematic and
discriminatory conduct for the purposes of the Ac®1R(1)(c).

133. There is no material which indicates thatapplicant has any right of residence in
any third country, being only a citizen of Chinalaurrently physically in Australia.
He is also outside his country of nationality sithe view of the Tribunal that the
applicant has a well-founded fear of being persstiéir a Convention reason and is a
person owed protection obligations by Australia.

CONCLUSIONS

134. The Tribunal is satisfied that the applicard person to whom Australia has
protection obligations under the Refugees Convardiamended by the Refugees
Protocol. Therefore the applicant satisfies theedon set out in s.36(2) for a
protection visa.

DECISION

135. The Tribunal remits the matter for reconsitierawith the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958

Sealing Officer’s I.D. prrt44




