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The Tribunal affirms the decision not to grant the
applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Badgkh, arrived in Australia [in]
September 2008 and applied to the Department ofignaton and Citizenship for a
Protection (Class XA) visa [in] October 2008. Theedjate decided to refuse to grant
the visa [in] January 2009 and notified the appiica the decision and his review
rights by letter dated [in] January 2009.

The delegate refused the visa application on teeshhathe applicant is not a person
to whom Australia has protection obligations unither Refugees Convention

The applicant applied to the Tribunal [in] FebruaB09 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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11.

12.

13.

14.

15.

16.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.
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18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
also has had regard to the material referred thardelegate's decision, and other
material available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] Mar®B2to give evidence and
present arguments. The Tribunal hearing was coadweith the assistance of an
interpreter in the Bengali and English languages.

Protection visa application

21.

22.

23.

24,

25.

26.

In the protection visa application, the applicartticated that he was born in
Bangladesh [in] 1971. He was married [in] Septen#€5 and was working as an
internal auditor before arriving in Australia. Havelled to Australia on his
Bangladeshi passport, issued [in] May 2007 andl&ir 5 years].

The applicant was educated to post-graduate lettaining a Bachelor of Social
Science in 1983 and a Masters of Social Scien@é®98. He was employed in local
government as an internal auditor from July 2008&ptember 2008. He lived at the
same address in Dhaka from January 1995 until 3p2087. He does not indicate
where he lived after this date.

The applicant’s father is deceased and his moies In Bangladesh. Three brothers
live in Bangladesh and his two sisters in live i8AJand Canada.

In the application form, the applicant states tieteft Bangladesh because of his
political affiliation with the Bangladesh Awami Lgae and he was forced to leave
“after the arrival of this governmentHe states that he was targeted by the RAB and
other military forces. He fears that he will beested and put in jail if he returns to
Bangladesh. He claims to have had a leadershipiguogn the Awami league in Dhaka
and he was also a leader in [District 1] and hebertargeted by the RAB.

The applicant provided a copy of his passport withapplication, together with a
written submission setting out his claims for poien.

In the written submission, the applicant gave d&tfi his claims for protection. He
went to [college name deleted in accordance witB12) of the Migration Act 1958 as
it may identify the applicant] College for his HghSchool Certificate. While there, he
was associated with a number of top ranking stuldaaters at the college. He was
influenced to join the Chatra league, the studengwf the Bangladesh Awami
League. In 1988 he became the [Position A] of ilkege committee of Chatra
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31.

32.
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36.

League. He participated in every demonstratiorblethe Chatra League at the college.
In 1989 he passed the HSC and in 1991 obtainedleelma degree from the college.

Later, he went to Dhaka College for a further bémh@egree. The reason for this was
that he had a very poor result from [his] Collegeduse of his serious participation in
student politics.

In 1994 he obtained a bachelor degree from Dhakie@eoAt this time, the country
was run by the BNP government. The Awami leaguedstmainst the BNP.

During his stay in Dhaka he was involved in studmiitics. He held the position of
[Position B] of the college Chatra League. In 18@8assed the masters of social
science degree (political science). His post-greeldagree is equivalent to an
Australian bachelor degree as an internal auditor.

After completing his education, he worked in [adbgovernment department]. In 1998
a false case was filed against him by his politoggdonents (BNP) to ruin his political
life. As his party was in power at this time, hd dbt worry about the case. He helped
people in development work.

An election was held in 2001. He worked for the Awd.eague candidate named
[name and position deleted: s.431(2)]. The mairooppt was [name deleted:
s.431(2)], the BNP candidate, who defeated theidickte. The BNP formed
government with the help of Jamat-e-Islam, a fanetislim party who opposed the
creation of Bangladesh in 1971.

[In] October 2001, his house was ransacked an@dbddis elder brother [name
deleted: s.431(2)] was brutally tortured. In 202, applicant was elected as [Position
B] of the [District 1] Awami League. In 2002, he svattacked on a number of
occasions by his political opponents. The then ElAmister Begum Ziddirected

RAB in October 2002 to drive out anti crimesThis was Operation Clean Heart and
thousands were arrested, most of them from the Awaague. Many were killed
without trials.

The applicant visited Australia in 2003 and retarte Bangladesh He was able to
manage the situation with an army officer by paynirg a huge amount of money.

He was targeted by the Jamat and BNP cadres @ngatime. He tried a lot to settle in
Australia and tried various ways to settle herefalgd. One of his brothers has been
living here. As a government employee he was iilogsrobservation by detectives in
[District 1] and Dhaka.

In the meantime a national movement was emergitogisb Begum Zia from power.
She resigned and transferred power to a caretakergment. On 11 January 2007 a
caretaker government was sworn in and a state efgancy was declared. All kinds of
human rights were curtailed. The applicant feahed he would be arrested and so his
brother sponsored him to come to Australia. Oncarhieed, he spoke to his wife and
political friends and every one directed him notdturn to Bangladesh.

The applicant was targeted by the caretaker govemhivecause of his strong voice
against it. He wrote an email to the GovernmeneCAdvisor in relation to food
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crises, war fear and distribution problems. Wittwo days, the Chief Advisor sacked
four advisors. His email influenced him to sacknthdhe applicant also made an oral
deposition with a number of high ranking officialshis cabinet.

The four sacked advisors were powerful people.rAfiat, all the advisor&are

anxious to me. They have involved in internatiggraksure group. Also they will be
capable of creating pressure any time to governmemas targeted by them, at any
time | may loose my life. | smelled it through léekigroup. | had no other alternatives
but to leave the country. | am subject to a faksseC’

The applicant states that he had also applied # a8l Canada for migration
sponsored by his sisters and mother and is wabinthe decisions. He was granted
four visas to visit Australia and visited on theasions. He did not lodge any
protection visa applications as his situation watsso serious before.

In an additional written statement the applicarttioed his attempts to obtain student
visas in Australia in 2007 and for a third timeeafthat. He lost his life savings on the
student visas and migration purposes.

A copy of an email from the applicant to the Chelvisor, dated [in] January 2008,
was provided. [Information regarding the emailetied: s.431(2)]

The applicant also provided a copy of his provialarertificate in Master of Social
Science at the National University. This stated teahas obtained the degree at Dhaka
College“at the final examination of 1994 as held in Julgpember 1997"He also
passed the Master of Social Science Part 1 Exaimmat 1993.

Review application

42.

The applicant did not provide any additional matienith the review application.

Hearing

43.

44,

45,

At the hearing the Tribunal took the applicant tigb his protection visa application.
He confirmed his name and date of birth and pldd®rth. He stated that he was
married [in] February 1998. The tribunal drew higation to the date of marriage [in]
September 2005 in his protection visa applicatibexplained the significance of any
inconsistencies in evidence, in terms of the assestof his credibility and the
assessment of his claims for protection.

The applicant explained that in Bangladesh, magriag two step process, a contract
to marry and then the registration of the marridde marriage was actually registered
in 2008. There was a social marriage in 1998. t#H=llitogether with his wife after this.
The applicant then said that the information onfthien was wrong, nothing happened
in 2005. He said that the lawyer who completedftinen made a mistake and the date
should be 2008, not 2005. The contract was [inf&a@ty 2008 and the registration was
[in] September 2008. These were the correct dates official records would have
[date deleted: s.431(2)] February 2008 on them.

The applicant then confirmed that his lawyer fillma the form. He spoke to him on
the phone, he filled it out and then the applicaghed it. The lawyer translated it for
him before he signed it.
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The applicant said that he originally came to senvger in Australia called Robert. He
said that the applicant’s visa had already expamedl that he should leave. The
applicant then saw a Bengali lawyer who said t@ diiim the information and he would
fill in the form. The form was completed in a hubgcause of the short time there was.

The applicant went on the say that he had a cloitd pn] December 2008.

The Tribunal raised with the applicant that he mtdl mention his wife’s details on
Form 866B, where it was asked whether there weydamily members not in
Australia at the time of the application. The Tnlluexplained the significance of this
omission in terms of its assessment of his cratitahd claims. The applicant said that
the lawyer did not have time to put this informatia. The applicant arrived in
Australia [in] September 2008 and signed the famhQctober 2008, the day it was
lodged at the Department. His child had not been ladnen he left Bangladesh or at
the time of the application. He did know that higawvas expecting a child when he
left. He said that his intention was to return enBladesh but so far he had not been
able to resolve his problem.

The Tribunal asked the applicant where he had limégangladesh. He said that he
lived at the [name deleted: s.431(2)] Hospitalfsiahrters in Dhaka when he was
studying from 1995 to 1997. He also lived in [Bidt1] in his own home which he
inherited from his father. He went there on weelsenide lived in Dhaka after 1997.
He got a job in 2000. He initially stayed in thedation deleted: s.431(2)] area with a
relative, then with his older brother. The Tribupalnted out that the applicant had not
indicated these changes of address in his apmitatid the significance of this to the
review. The applicant said that he stayed two dayise week in [District 1] then in
Dhaka. The Tribunal pointed out that on the apfibcehe said that he lived at the
hospital from 1995 to 2007.

The applicant said that he finished school at akéutears in 1986. He attended [a]
College in [District 1]. He obtained his intermetéidevel in 1989. He obtained a
Bachelor of Arts (Third Class) from this collegeli®91. He then moved to Dhaka and
started studying there in 1994. He enrolled atNAgonal University and did a
Bachelor of Arts, in different subjects to the poexs degree. He sat for the tests in
1994. He obtained a second class pass. He stanegtars course in 1993 and
completed it in 1996. After that he was admitted three month English course in
Dhaka. He then came to Australia for some time niadly, after he had trouble in
Bangladesh, he came to Australia. After he gotdssilts in 1998 he came here.

The applicant told the Tribunal that he came totfalis in 1998 on a visitor visa for
one month. He came again on a visitor visa foregmenths in 2003. In 2005, he got a
visa but did not travel to Australia. He said thatdid not come because he had
problems in Bangladesh He had enemies there, héwalsed in politics. The
Tribunal asked why this would prevent his traveRtgstralia in 2005. The applicant
said that he negotiated to take control of thingsr ehere then and so he did not want
to come to Australia He arrived in Australia orstbccasion in a one month visitor
visa.

The applicant said that he applied for a studesd three times, twice in 2007 and once
in 2008. All three were refused.
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The Tribunal explained to the applicant that hreéhprevious unsuccessful attempts to
travel to Australia as a student may lead it toctashe that he had manufactured his
claim for protection because he had been unaldéttnn a visa to stay in Australia.
The applicant denied this. He said that in 1998;dwéd have applied and easily got a
visa, as his English test results were satisfactmuyhe did not apply.

The applicant told the Tribunal that he had notnbiegouch with his wife for some
time now. She is in [District 1] but has not beéhia house for 15 days. She fled
because of persecution by [Person A]. To save dhg bhe left because of persecution
by the government and [Person A]. He was an adwasdrthe applicant sent a letter
about him and he was sacked and they became opfmotezlapplicant. [Person A]
was a neighbour. [Person A] was [an] advisor togibernment. He was sacked after
the applicant sent a letter about him. After thatthought his life was not safe.

After the ministers were sacked, he fled to a renaoéa in [District 1]. This was in
January 2008. [Person A] grabbed his land.

The Tribunal attempted to clarify the issue of épplicant’s letter. He confirmed that
the email on the file was the relevant letter. Tihntormation] on the file dated [in]
2008 reported on the sacking of [several] ministdise applicant believes that the
email lead to the sackings. The Tribunal explaitined there was no apparent link
between the events. The applicant said that hemtiiag about the food crisis and this
lead to the ministers resigning.

The intelligence branch of the police came to loishé in disguise [in] January 2008 to
establish his credibility. [Person A] was a neigliband he told them to arrest him
under section 154, when police can catch and dptople for 90 days. He fled to his
friend’s house on [the same day]. The people whpedehim were his wife’s family.
He got married there. This was in [District 1]. $kwas in February 2008. He and his
wife then lived at his father-in-law’s house in fict 1].

He did not continue working with the local govermtfyéhe stopped in January 2008.
This was because of [Person A] visiting the offid@e night he was in a rickshaw and
was beaten. This was January 2008 but he doeemeinber the date.

He did not resign from work. He was given a sograint, from a fund created by staff.
They knew his problem and told him to stay in hggiar the time being and he did not
have to come to the office. He did not seek fim@ressistance but they gave him help.

“In hiding” meant that he was living with his witefamily in [District 1] or with
friends and relatives. The places were raided arftedeft and went somewhere else.

The Tribunal raised with the applicant that he miad provide this information about
events after January 2008 in his application, despbeing a fairly detailed statement.
This may lead the Tribunal to conclude that thed/rtbt take place and that he had now
manufactured them to strengthen his claim. Theiegmt responded that he did not
have much time when he wrote the statement. Thauiial asked why he did not add
the information later, given that several monthd élapsed since the application in
October 2008, either to the Department or the Tabulhe applicant did not give a
direct answer to this question, simply reiteratig previous statements. The Tribunal
restated the question, emphasising that the ladeill until the hearing may lead to a
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conclusion that the claims were manufactured. &ii@ that he did not have deep
knowledge. The lawyer prepared the statement arsijned it. He did not have a
chance to get the documents in time because ofregents, such as his wife being in
hiding. He could get the documents about the |1Boid his wife could not get them
because of the problem. The Tribunal confirmed thatstatement on the Department
file at folio 71 was provided at the time of thedaetment interview. It pointed out that
this statement did not contain these details.

The Tribunal advised the applicant of the effecthas omission, in accordance with the
legislative provisions of section 424AA(b) of thetA

The applicant told the Tribunal that he joined Aveami League in 1998 at the [name
deleted: s.431(2)] College when he was doing hi€ H&t this time, the Tribunal
asked the applicant what the document was thatdser@ading. He passed the
document to the Tribunal. It was a copy of the mgaplt’s statement. The Tribunal
explained that if he referred to this in respondmghe Tribunal may adversely affect
the Tribunal’'s assessment of his evidence.

He joined the Chatra League which is part of theafkvLeague. He is not active or a
famous or a high ranking leader in Bangladeshsm®i high profile. The Tribunal
attempted to clarify the applicant’s statement evidence in relation to the dates of his
education. After some considerable hesitationafiicant said that 1998 was not
right, he joined Chatra League in 1989-1990. ThbuFral pointed out that in his
application he said that he was [Position A] in898Bhe Tribunal again pointed out to
the applicant the significance to the review of discrepancies in his evidence He said
it is a long time ago but it was 1988 that he jdine

The applicant said that he was [Position C] ofdbkege committee in 1990. The
Tribunal pointed out that in his statement he #saad he was [Position A] and
explained the significance of this discrepancyh®review. The applicant said that at
this time the [person in Position C] passed awal/l@was given the responsibilities.

The applicant said that he was committee memb#reo€Chatra League in Dhaka. In
Bangladesh this does not count for much. Then inegoAwami league in 2002. The
Tribunal asked what happened when he went to stutaka. He said that he went
there in 1992. He was involved with Chatra Leadigwas [an organiser] in 1994.
The Tribunal pointed out that he said in the stat@nhe was [Position C]. The
applicant said that there was no committee attitms, he was preparing to form a
committee. He was the [organiser] of that commitldee committee was formed. He
was offered but refused the position of [Positign B

The applicant finished his education in 1998. Hetetl work in July 2000. He joined
the AW then, in 2002. He believed that he shouldawnething for his country. The
Tribunal asked what involvement he had in poliafter he joined the AW. He said that
he had social activities, established clubs, prajyge mosque, opposed the BNP
government, exposing the mistakes of the BNP gaonemn.

The Tribunal asked the applicant happened to hicale of his membership of the
Awami League. The BNP MP harassed him in differeays. They looted his house in
2000. This was his own house. The Tribunal askegtivis would be as he only joined
in 2002. He said it was because of his studentigaliThe Tribunal said that his



69.

70.

71.

72.

73.

74.

75.

76.

77.

statement gave 2001 as the date of the lootingeohbuse. The applicant said that
there was looting several times. The Tribunal astVithe applicant that this lack of
detail in his statement may lead to its not acogyptis claims.

The Tribunal asked if he held any position in theatni League. He said that he was a
district member. He said that he did not want atjpes The Tribunal pointed out that
in his written statement, the applicant said he &lasted as district [Position B],
explaining the significance of the discrepancy.e Bpplicant said that this is wrong.

The Tribunal asked the applicant about his visitdastralia. It asked why, if he was
having problems in 2003, he did not seek proteattben he visited Australia then. He
said that he was scared but he could mutually.dithi Tribunal asked what he meant
by this. He solved the problem with money. He $sdvould give $10,000 if they left
him alone. He paid this to the BNP MP. In his veritistatement, the applicant said that
he paid money to an army officer. Now he is saymaney given to BNP MP. The
Tribunal explained the significance of the discrepain evidence. He said that he did
not know why the army officer was mentioned in sketement.

The Tribunal asked the applicant whether he wasiédrin Bangladesh. He said that
he was attacked several times. He was attackadl#t ©nce he was in a rally and
bricks were thrown. The house was broken into. Titleunal pointed out that the
applicant had not mentioned this until the hearifige applicant said that he could not
put everything in a statement. The Tribunal ex@éithe significance of this to its
review. The applicant said that his wife was neefm Bangladesh It was not proper to
put evidence in writing.

The Tribunal asked if anyone in his family was hadmHis brother was beaten up by
BNP people. He was in the AW. The police did méetaction. The applicant gave the
Tribunal a number of media reports from Bangladesh.

The Tribunal asked the applicant why he fearedhamyn in Bangladesh now, as the
Awami League was now in government. He said, iaidyfconvoluted manner, that

the sacked ministers, including [Person A], wouddinh him. This was because they
were sacked because of his email. The Tribunaldagkether he feared harm from any
other source. He said the militant group, the JMigyTfwere targeting him because
they are in favour of religion and he is seculdre Tribunal asked why he in particular
would be targeted. He said that they were backetidBNP They have bombed a
police office and the president’s wife was killed.

The Tribunal pointed out that the applicant hadmentioned this organisation until
the hearing. He said that everything could not depwriting.

After the Awami League came to government, the anray still in control.

The applicant told the Tribunal that [Person A] lsatzed his land adjacent to his
house. He did this because of politics. The Tribgoastioned how [Person A] was
able to do this; the applicant responded that katisthe Awami League and has
power and is deriving benefits.

At the hearing, the applicant gave the Tribunalimber of articles relating to
Bangladesh and the political situation there.
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At the conclusion of the hearing, the Tribunal expéd again to the applicant about its
concerns about contradictions and omissions ievVigence. It explained that he could
respond orally or in writing. It then went througach of the issues in turn, specifically
regarding the evidence about his addresses, hissvdétails, his failure to make a
protection claim in 2003, the discrepancy in hislerce regarding the bribe he paid,
the significance of his three previous attemptisawel to Australia, his failure to
mention fleeing prior to the hearing, the failupentention events which occurred after
January 2008, the lack of dates about when theeheas looted, the discrepancy in his
evidence about the positions he held in the Chageggue and in the Awami League,
his failure to mention several attacks until tharivey. The Tribunal offered the
applicant the opportunity to respond to these ssuevriting and he indicated he
wished to do so. The Tribunal allowed the applicareg week; he asked for two
months, but the Tribunal did not allow this, aspareng a response would not entail
this much time.

The applicant did not provide any further inforroatto the Tribunal after the hearing.

FINDINGS AND REASONS

80.

81.

82.

83.

84.

The Tribunal finds that the applicant is a citizérBangladesh, as evidenced by the
copy of the passport which he provided. He is detsihat country at this time.

The Tribunal is required to determine whether ghgliaant has a well-founded fear of
persecution in Bangladesh and, if so, whetherishisr one or more of the convention
reasons. When determining whether an applicaentiied to protection in Australia, a
decision-maker must first make findings of facttbe claims he or she has made. This
may involve an assessment of the applicant’s cii@gibWhen assessing credibility, it
is important to be sensitive to the difficultiesesf faced by asylum seekers. The
benefit of the doubt should be given to asylum seelwho are genuinely credible but
unable to substantiate all of their claims. Tlzadl sthe Tribunal is not required to
accept uncritically any or all allegations madetloy applicant. In addition, the
Tribunal is not required to have rebutting evideacailable to it before it can find that
a particular factual assertion by an applicantii@seen made out. Indeed the
Tribunal is not obliged to accept claims that a@nsistent with independent evidence
regarding the situation in the applicant’s coumtfyationality. Randhawa v Milgea
(1994) 52.FCR.437 at 451, per Beaumont J, SelvadukéiEA and ANOR (1994)
34.ALD.347 at 348 per Heerey J and Kopalapilli WA (1998) 86.FCR.547

The Tribunal found the applicant to be evasiveiuing evidence at the hearing. He
avoided giving answers to questions from the Tréduregularly attempted to speak
over the Tribunal; gave convoluted and diversiorarswers to questions. After he

ceased using the notes he had with him, his andveemme hesitant and confused.

The applicant gave contradictory evidence on a raexrobissues and made claims to
the Tribunal at the hearing which had not been niradhés protection visa application.

He gave contradictory evidence about the datesoitarriage, 2005 on his protection
visa application, then 1998 in his evidence toTthbunal, which he then changed to
2008. He explained this as being because marriageavtwo step process in
Bangladesh; he had a social marriage in 1998 amstration in 2008. He then changed
this to both events being in 2008.
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The applicant failed to provide details of his wiilethe protection visa applicant. His
explanation for this was that his lawyer did notdnéime to put this in. The Tribunal
finds it unlikely that a professional completingm@tection visa application would omit
such information.

The applicant gave evidence about his various addsein Bangladesh which was
different to the information he provided in his f@ction visa application. He did not
provide any explanation for this.

The applicant gave contradictory information abehen he joined the Awami League.
In his written statement, he said he joined in 298&is evidence at the hearing, he
said it was 1998. He changed this to 1988 whef thminal pointed out the
discrepancy. He explained the contradiction asghbetause the events were a long
time ago.

At the hearing, the applicant told the Tribunaltthe was the [Position C] of the
college committee in 1990. However, in his writetéatement, he said that he was
[Position A]. He explained the discrepancy as béiagause the [person previously in
Position C] died and he was given the respons#slitThe Tribunal is of the view that
this explanation for the difference in evidencanglausible and does not accept it.

The applicant said in his written statement thaivle [Position C] of the Chatra
League in Dhaka; at the hearing he said that hdavasrganiser] in 1994. The
applicant said that at this time, there was no cdtea) he was preparing to form a
committee and was the [organiser] of that commifié® Tribunal is of the view that
this does not satisfactorily explain the discreanc

The applicant said that he joined the Awami Leagu#002. He also said that the BNP
looted his home in 2000, because of his memberstipe Awami League. When
guestioned by the Tribunal about why this wouldurdeefore he joined the Awami
League, the applicant responded that it was beazuse student politics. He also
wrote in his statement that his house was loot&D01, not 2002. The applicant
explained this was because there was looting oerakoccasions. The Tribunal finds it
unlikely that the applicant would not include infaation which was significant to his
claims for protection in his visa application atelato the Department or Tribunal.

The applicant gave evidence at the hearing thatdseattacked several times. He had
not mentioned this prior to the hearing. The exalem was that he could not include
everything in a statement. Because his wife wdaaingladesh it was not proper to put
everything in writing. Again, the Tribunal findsiitherently unlikely that the applicant
would not raise significant issues related to hagnes for protection in his application.

The applicant said at the hearing that he wasteaalimmember of the Awami League.
He said that he did not want a position. In higten statement, the applicant said he
was elected as district [Position B]. The applieplained this as being incorrect
information in the statement. As the applicant ¢t@sfirmed that his lawyer wrote the
application based on the applicant’s informatitwe, Tribunal finds the explanation that
it was a mistake to be implausible.

The applicant arrived in Australia in [date deleted31(2)] September 2008. He gave
evidence to the Tribunal about many events he @dioctcurred prior to this, after
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January 2008, but none of these were raised iprbtection visa application or his

later written statement. These included [PersoseMding his land; his wife having to
flee; his being in hiding himself. The applicanpkained the omission as being because
he did not have much time when he wrote the staterhwever, the statement is
detailed and quite comprehensive, and the eventtoMoe very relevant to the
applicant’s claim for protection Therefore, thebimal does not accept that these
claims were omitted for this reason.

The applicant claimed at the hearing that he wasgltargeted by the JMB, because
they are in favour of religion and he is seculde had not previously raised this. The
explanation given for the omission was that norgéng could be put in writing.
Again, the Tribunal finds it unlikely that the ajmalnt would omit significant claims in
relation to his protection application in the at@aplication and later statement.

The nature and extent of the contradictions andsions in the applicant’s evidence,
which have not been adequately or even logicalptared by the applicant, together
with his evasiveness, confused evidence and hegitrthe Tribunal hearing, leads the
Tribunal to find that he is not a credible or tfuthwitness. The tribunal is therefore not
prepared to rely on the applicant’s evidence alordeciding on the genuineness of his
claims for protection.

The applicant has not availed himself of the oppaty to provide a submission
following the hearing and has not provided anyifertevidence.

The applicant claims that he joined the Chatra Leaand then the Awami League. He
claims that he held positions in both groups, thohkig evidence is contradictory as to
what those positions were. As there is no evideopporting this claim, and the
Tribunal has found that the applicant is not atfiwltwitness, it is not satisfied that the
applicant was a member of the Chatra League ohwemi League or that he held any
positions in them.

The applicant claims that he was targeted by th& BAd other military forces. He has
not provided any details of this claim and, as mot supported by any evidence other
than that of the applicant, whom the Tribunal lasfl is not a truthful witness, the
Tribunal is not satisfied that the applicant wagesed by the RAB.

The applicant also claims that a false case wed &bainst him in 1998. He did not
give details of this in his evidence to the Triblurde the Tribunal finds the applicant is
not a witness of truth, it is not prepared to attlep applicant’s evidence alone and so
is not satisfied that a false case was filed agins in 1998.

The applicant claims that, as a government empldye&vas in serious observation by
detectives in [District 1] and Dhaka He gave nadgbf this in his evidence to the
Tribunal. As the Tribunal finds the applicant ig aowvitness of truth, it is not prepared
to accept the applicant’s evidence alone and motisatisfied that this occurred.

The applicant claims that he was targeted by theta@lkeer government because of his
voice against it. However, there is no evidencthi®, other than the applicant’s, and
the Tribunal is unable to accept this, as the apptiis not a witness of truth. The

Tribunal is not satisfied that the applicant wagésed by the caretaker government.



102. The applicant claims that he was attacked anddusdlooted by the BNP, and his
brother injured. The Tribunal does not accept#sishe applicant is not a witness of
truth and there is no information to support treenl

103. The applicant claims that, as the result of an bewilgich he sent [in] January 2008,
several ministers were sacked and that they blamédn this. The Tribunal has looked
at the email carefully and at the newspaper repanish the applicant provided. The
Tribunal could find no apparent link between theagrand the sacking of the ministers.
It finds that the email did not lead to the sackifighe Ministers as the applicant
claimed. Further, the Tribunal can see nothindneémail which would lead the
ministers to believe that the email had lead tar thecking. In fact, there is nothing to
indicate that any of the ministers was even awatheexistence of the email; it was
not addressed to any specific person.

104. The applicant claims that, since the email was, $estand has been taken by [Person
A], one of the sacked ministers, who is in the Awaeague and so has the power to
do so. There is no information to support thismland the Tribunal is not prepared to
rely on the applicant’s evidence, given that it ftasxd he is not a witness of truth. The
Tribunal finds that the applicant’s land has nagrbeeized as he claims.

105. The applicant claims that the intelligence poliaene in disguise [in] January 2009 to
test his credibility and that [Person A] orderedrthto arrest him. The applicant claims
that he has had to flee because of the dangentselfi However, his evidence is that
he “fled” and was in hiding with friends and hig@ats-in-law and was married in
2008. This does not indicate any fleeing; rathtendicates his being able to continue
his life in a normal way. There is no informatiansupport his claim that he had to
move around because of threats made. The Tribunta that the applicant was not
guestioned by the intelligence branch of the padicd that [Person A] did not order his
arrest and also finds that he has not fled or leéiding after January 2008.

106. The applicant claims that his wife is now in hidingcause of [Person A]’s threats and
fears about the child’s safety and because of petiem by the government. The
applicant did not give any reason why she woulgdrsecuted by the government. As
there is no information to support either claing ribunal is not prepared to accept
the evidence of the applicant alone. The Tribumals that the applicant’s wife has not
had to go into hiding because of threats by [Pefdaor because of persecution by the
government.

107. The applicant has applied for student visas to raliaton three occasions; all three
were unsuccessful. This indicates to the Tribulnal the applicant has been attempting
to live in Australia for some time. The contradigtcand inherently implausible claims
made in relation to the protection visa, togethih Wis previous attempts to live in
Australia, lead the Tribunal to finds that the aqggoht’s claims now are for the purpose
of staying in Australia.

108. The Tribunal finds that the applicant was not a inenof the Chatra League or the
Awami League; has not been threatened or harmadydtehad to flee and remain in
hiding after January 2008; that his wife is nohiding with their child; that his email
had not lead to the sacking of several ministarthat these ministers, in particular
[Person A], are retaliating against him becausthisf The Tribunal finds that the
applicant has not been targeted or threatenedebyNiB.
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The Tribunal considered the articles which the @ppt gave the Tribunal at the
hearing. These referred to the sacking of the fioimisters [in] January 2008; the
investigation of the soldiers’ rebellion on Febguab-26 and the postponement of the
cricket tour of Pakistan However, the Tribunal ighe view that these articles are not
relevant to the applicant’s claims and are not supye of them. They simply highlight
the issues facing Bangladesh in general, rathéthlbaspecific claims of the applicant.

The Tribunal finds that the applicant did not leBangladesh because of any harm he
feared from the BNP or the JMB as a result of ligipal involvement in the Awami
League; or his claimed contribution to the saclohginisters and their retaliation
against him.

The Tribunal is not satisfied that the applicard havell-founded fear of persecution in
Bangladesh for a Convention reason or that he faceal chance of being persecuted
for a Convention reason if he returned to Banglades

CONCLUSIONS

112.

The Tribunal is not satisfied that the applicaniperson to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfy the criterion set out ;:136(2)(a) for a protection visa.

DECISION

113.

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act1958.

Sealing Officers ID: RCHADW




