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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the applicant satisfies s.3&R9f the
Migration Act, being a person to whom Australia has
protection obligations under the Refugees Convantio



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Pakisarrived in Australia and applied
to the Department of Immigration and CitizenshipddProtection (Class XA) visa. The
delegate decided to refuse to grant the visa atifieabthe applicant of the decision
and his review rights

The delegate refused the visa application on teeslibat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal for reviewtlod delegate’s decision. The
Tribunal finds that the delegate’s decision is &iTReviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

5.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Regltithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @la€A) visa are set out in Parts 785 and
866 of Schedule 2 to the Migration Regulations 1994

Definition of ‘refugee’

8.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabGhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIEA v
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11.

12.

13.

14.

15.

16.

Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defim First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test isdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

18.

The documentary material before the Tribunal is@oed in Tribunal case file
0802462 and the Departmental case file CLF2008/.20e Tribunal also has had
regard to the material referred to in the delegatetision, and other material available
to it from a range of sources.

Primary application

19.

20.

21.

According to the protection visa application th@legant is a male born in District 1,
Pakistan. He has completed fourteen years of educatcluding High School,

The applicant stated that he had not been emplioyée: past as he was studying. He
had indicated on the application form that he hhalingis living overseas. The applicant
stated he speaks, reads and writes Urdu and Enblésktates that his religion is
Muslim Ahmadi and his ethnic group is AhmadiyyaeTpplicant included with the
application a copy of his passport, which idensgiftem as an Ahmadi and he
subsequently provided a statement from the Ahmadiyislim Association of
Australia which confirms that he is a member of Atenadiyya Muslim Community.
He also provided evidence of his Australian quadifions.

When making the application, the applicant providesfatement in which he made the
following claims:

He was born in, District 1 Pakistan. He has a nurbsiblings, of whom some are
settled overseas. He is an Ahmadi Muslim by bidis.father was well known in the
district.

As an Ahmadi Muslim by birth, he and his family leadveen discriminated in all
parts of social life since as far back as he carersber. He had noticed this
discrimination when he was in primary school, at time Ordinance XX was
introduced by late General Zia-ul-Hag.

The applicant remembers that teachers tried tatisdlim from other students and
punish him unnecessarily. At school he was insulisghted and bullied by other
students because he was Ahmadi. These incidents maddepressed and tearful.
He always reported these incidents to his parartthiey could not resolve it and
told him to compromise.

He also noticed discrimination during his high salhend college studies. It did not
stop but accelerated with time. The Mullahs incibéiter Muslims to take violent
action against the Ahmadi Muslims. The fanaticalllhs preach that if they kill an
Ahmadi, they would be able to get blessing from @od a place in heaven.



« During his studies, the College management didetdtim complete his studies in
his home town. They told his parents that he cooldstudy further because of
threats from students and fanatic Mullahs andttiet did not want an Ahmadi
student to study at their College. He had to megtatCity 1 to complete his studies.
He was mentally devastated by this because heohagtaway form his family.

» The applicant lived in Cityl for two years and diat discuss his religion or practice
his prayer freely in the hostel because of the dé@ersecution. During this period
he lived with fear that if any of his friends comeeknow that he was an Ahmadi, his
life would be in danger.

* On completion of his studies, the applicant’s peg@mcouraged him to study
overseas for his safety. He got admission to siudyustralia and used it as a means
to escape from Pakistan to settle in Australiahble completed a course in Australia.

» If he returns to Pakistan, he fears that he woeltidrmed or killed because of being
an Ahmadi Muslim. There is a great fear and uncdstdor the Ahmadiyya
community in Pakistan as Ordinance XX is enforced any Ahmadi can be changed
under cl. 298A, B and C of this Ordinance. Theaie$ are not safe and it is very
difficult to know when a group of men who approgciu may beat you or
assassinate you like many other Ahmadis in Pakistan

* He also fears that if he travels back to Pakidtanyill be discriminated on the
ground of religion in getting a suitable job witietgovernment or private sector. He
will never live peacefully and practise his religias he has enjoyed living in
Australia.

22. The delegate wrote to the applicant inviting hinatend an interview in relation to his
protection visa application. The applicant attentied interview and had confirmed his
background information and claims as set out abdeestated that there were a lot of
troubles for Ahmadis in Pakistan and there wasrgelato his life. He said that his
study had been interrupted and whenever therenvallé, his teachers would not
show any care for him, he received no support. \Whenhe mentioned these things to
his parents, he was told to compromise. He waslfmied to continue with his study
and he had to continue while being far away fromfamily. There, he encountered the
same problem and he was afraid that if he told lgetys studies would again be
interrupted. When he finished his study, his faneihcouraged him to go overseas and
he came to Australia to complete his studies. ijbes back, he fears mistreatment.
Many Ahmadis have been killed and discriminated laadears for his life. He said that
he fears harm from the Mullahs everywhere, who eragge people to kill Ahmadis and
that they would be rewarded by going to heaven.dppicant said that he would be
targeted because there was always violence agshinsadis and many Ahmadis had
been persecuted. If he shows that he is an Ahrhadgars that he would suffer the
same fate and would not survive. The applicant g&tlhe had no trouble getting his
passport. He said that he was a member of an Ahongdnisation but has not held any
position. He spoke about the differences in religibeliefs between Ahmadis and
Sunni Muslims. The applicant said that he practtgsdeligion but not on a regular
basis, he attends once a week. He said that henwa@sed in the local community in
Australia The applicant said that he had persomnaliyessed anti-Ahmadi violence in
Pakistan. The applicant said that he has contdhthis siblings in Pakistan and that
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the situation remained the same. He confirmed bigiadul of being caught up in
violence by virtue of being an Ahmadi.

The delegate refused to grant the visa. The dedegMnowledged the country
information about the situation of Ahmadis in P&k but noted that the incidents of
harm were small in number considering the Ahmagiupetion in Pakistan. The
delegate was not satisfied that there was a realoghthat the applicant will be
persecuted for a Convention reason in Pakistan.

Application for review

24,

25.

26.

The applicants sought review of the delegate’ssi@ei When applying for review the
applicant’s representative noted that differenedappeared on the decision record and
the notification of the decision which made it ohiffit to ascertain the date of the
decision. The representative noted that furthenmsss&ions, additional claims, relevant
documentation and supporting materials would bei$tved at the earliest convenience.

The Tribunal wrote to the review applicant pursuarg. 424A of the Act inviting his
comments on, and response to the information wihiel ribunal considered may be a
reason or part of the reason for affirming the siea under review. The Tribunal
referred to the two months delay from the time wtienapplicant was granted his visa
to the time when he entered Australia and alsdatiethat he did not apply for the
Protection visa for almost one year after enteAngtralia and that he had only applied
shortly before his visa had expired. The Tribunsb aoted that the applicant has had
previous contact with DIAC with respect to his vaggplication and that there was no
evidence that he had raised any concerns abotadri®f returning to Pakistan. These
matters were said to be relevant as they may itelibat the applicant did not have a
genuine fear of persecution in Pakistan.

The applicant replied through his representative fiepresentative submits that the
applicant is a Pakistani national of Ahmadiyyalawho arrived in Australia on a visa.
It is noted that the applicant provided the Ahmgdiynembership certificate from the
Ahmadiyya missionary. The representative submdsttie applicant and his family
members had been persecuted in Pakistan becatisgrakligious background, for his
father’s profile assisting persecuted Ahmadis #tated that the applicant was
discriminated, assaulted, denied admission to anatbnal institution and expelled
from an establishment due to his religion. He lwasttidy privately at home to attend
the Bachelor degree examinations as he was fegrattending classes as a regular
student and it took him one extra year to completedegree. It is stated that the
applicant’s father suffered persecution, and asdis the applicant had been
disadvantaged and jeopardised and he became ¢jet tdipersecution. The applicant’s
brother could not find employment in Pakistan duéis religion and had to find
employment at an establishment owned and managad By\hmadiyya community
member. It is stated that the applicant had beeomstant fear for his life in Pakistan
since primary school. He had to escape Pakistamdm persecution and used the
student visa to escape but he had the intentiapplying for the protection visa soon
after arriving in Australia He endeavoured to adplythe protection visa soon after the
arrival but it was revealed by the Ahmadiyya asst@n that as he arrived on a visa, he
had to complete his course of study otherwise ts®oaiation would not support the
protection visa application. Therefore the applicayuld not make his protection visa
application. The representative refers to paragbdpbf the UNHCR handbook and
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28.

29.

professor Hathaway’s discussion on what constitpégsecution. He states that
Ordinance XX 1984 prohibits Ahmadis to practisdrtheligion in Pakistan and s 295C
of the Blasphemy law is a violation of the UN Cleardf human rights. It is submitted
that the applicant has an ongoing fear for life][g1 Pakistan with the allegation
against his father and he has been discriminass@utted, denied admission and
expelled from the establishment while in Pakistad lae is fearful that he would face
similar situation and serious harm if he were tanmeto Pakistan.

In a further submission to the Tribunal, the repreative addresses his concerns with
the delegate’s decision. He states that the applagaplied for protection visa with the
support of the Ahmadiyya Missionary and that thiegiete was satisfied of certain
elements but was not satisfied that the applicadtehConvention-based genuine fear
of persecution or that there was a real chancelieatpplicant would be persecuted in
the future. The representative submits that théiapy is a member of the Ahmadiyya
community, as evidenced by the provision of the Abdisya membership certificate,
and he stated in his application that his fathedus be a renowned Ahmadiyya
personality for the Ahmadiyya community in Pakistard there had been an allegation
against him. The representative states that trerdoe no doubt that the applicant is an
Ahmadiyya from Pakistan and that there is persendtr Ahmadis in Pakistan and the
applicant faced a worse level of persecution ferfather’s profile. The representative
refers to country information which he enclosethtreg to the level of persecution
faced by Ahmadis in Pakistan and submits that #tenHeared by the applicant
amounts to persecution.

With respect to the concerns raised by the Tribuma$ correspondence, the
representative submits that although the appliaastgranted a visa, the orientation
class was scheduled to commence three monthsatadethe applicant was definite 12
months later when his visa was granted that hegeamy to Australia as a student. He
also needed extra money to support himself dunsgtady and he had to spend a few
weeks to organise everything before coming to Aslistrit also took him a few weeks
to get his ticket confirmation during the peak seaso that the applicant arrived in
Australia, one week before the orientation clage flepresentative notes that the
primary student visa [sic] did not allow the appht to work and after attending
classes, he was entitled to apply for work righisich the applicant did 2 months later
The representative states that the applicant ietdtal apply for the protection visa
shortly after arriving in Australia and he madeuings through the Ahmadiyya
Association in Australia as he needed the supgdheoAssociation. The Association
advised the applicant that as he arrived on a &tudea, he needed to complete the
course before obtaining support for his protectima. The applicant therefore applied
for the protection visa a year later with the suppbthe Ahmadiyya Association upon
completion of the course. It is noted that as fh@ieant had already found out from
the Ahmadiyya Association that he would have to plete the course of study before
applying for the protection visa to obtain the menship certificate, it was not relevant
to mention his intention to apply for the protentiasa to DIAC while he was in a safe
country on a Student visa.

The applicant also provided an 'amended additistetement of claim’ in support of
his application. In it, he notes that some impdrtard relevant information with
respect to his claim was missed out. He outlinegdmily background. He notes that
his brother could not find employment and evenjuund employment with a
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company owned by an Ahmadiyya. He states thatatief used to be renowned in his
field in District 1 and as a result, he and hisifgrhad been targeted and persecuted.
He had been insulted and assaulted many timesygpedlfinally he had been charged
with an allegation. The applicant refers to thatmeent of Ahmadis in Pakistan, but
notes that, he had witnessed and experienced gpeasecution, including hatred,
discrimination, non-cooperation, boycott and phgkassaults by fellow students. He
was insulted and bullied by fellow students, wineade him depressed and tearful and
the teachers isolated him, instead of resolvingptioblem. The applicant states that he
had similar problems at high school and collegeeetihe was prohibited from
attending various activities and assaulted. Heweasllowed to be enrolled in College
for the course and he relocated to City 1 wherledm his religion secret and did not
pray, while living in fear. When his religion becarknown, he was expelled from the
establishment and due to the disruption he coulcttend final examinations and had
to study at home, completing his bachelor degreeyear later. After he completed his
course, his family suggested that he should leakésian and he took admission to
TAFE. The applicant states that he sought to afgulthe protection visa after arriving
in Australia but having contacted the Ahmadiyya $ibgeary, he was advised that he
had to complete the course, which he had doneappkcant states that if he returns to
Pakistan, he fears that he would be harmed okaka member of the Ahmadiyya
community given the level of persecution he presigexperienced and the allegation
against his father. He could be charged under éikésfani penal code.

An officer of the Tribunal contacted a represerntatf the Ahmadiyya Association in
Australia, who confirmed that the Association adsistudents to complete their course
of study before making an application for the Pebtm visa.

Oral evidence

31.

32.

33.

34.

35.

Theapplicant appeared before the Tribunal to giveewig and present arguments.
The Tribunal hearing was conducted with the assigt@f an interpreter in the Urdu
and English languages. The applicant was represé@mtelation to the review by his
registered migration agent.

The applicant confirmed that the information heviled with the application was
correct and that he did not wish to change anything

The applicant said that his parents were deceaisdiblings were residing in
Pakistan and overseas.

The applicant confirmed that he has completed asedoefore coming to Australia. He
travelled to Australia and completed a Course. &erfever worked and has been
supported in his studies by a relative

The Tribunal asked the applicant why he feared'n@tg to Pakistan. He said that he
belongs to the Ahmadi community and they are resghas non-Muslims, there is a law
in Pakistan that they should be killed. The applicaid that he was harassed when he
was in the primary school and he was also scoltisdrmol. The teachers used to
separate him from other students because he wakraadi and they used to punish
him. This continued when he was in high school. Stuelents said that he was an
Ahmadi and should be killed. He was not alloweéabin the canteen and he could not
enter the prayer room or participate in sportingrés. They used to scold him all the
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time and the teachers punished him because henwalsraadi. When he was doing his
HSC, two or three students attacked him when heentessing the prayer room. He
sustained injuries at the time and had to get it He told the story to his mother and
his brother and they asked him to reconcile withstudents but it could not happen
because the attitude of the students and the teaetsehostile. The mullahs were also
angry because he was not allowed to enter the pragm.

The applicant said that he passed his HSC exammuatith many difficulties and after
discussions with his family, he tried to get adneisdo a Bachelor course. The College
committee did not allow him admission to collegedese he was an Ahmadi. His
family members then suggested that he should tget@dmission in City 1. After
being admitted in City 1, he kept his religion dmsl belonging to the Ahmadi
community secret so that nobody could harm himr&®es another person at his
lodgings, who had a visitor from the applicantyyevho revealed his secret. He faced
a lot of problems as an Ahmadi and the visitor reggbhim as an Ahmadi. As a result,
he was thrown out of his accommodation. He couldconatinue his studies and had to
return home and sit for examinations at a privaséitution. He then started making
efforts to get out of the country because he usdxbtinsulted and discriminated. He
started making efforts to get admission in Ausdrali order to save his life and also to
continue his studies peacefully. When he arrivedustralia, he sought advice
regarding a protection visa but the Ahmadiyya roisary in Australia suggested that
he should complete the course before applyingheprotection visa and that is what
he did. He does not wish to return to Pakistan imeedis life would be in danger and if
he returns, he would be killed.

The Tribunal asked the applicant why his siblirgmain in Pakistan. He said that they
are also in danger and they have been trying togetdf the country. For example, one
is qualified but he could not get a job in his gsdion and he managed to find a job in
a business owned by an Ahmadi. The applicant saitthis family members are being
harassed and such harassment had happened sewesalhtthe past. The Tribunal
noted that despite that, some of his siblings kédhe country but others remain in
Pakistan. The applicant said that they are tryiivajy tbest to get out but it is difficult for
them to get the visas The Tribunal asked the agmiiazshy he thought it was easier for
him to get the visa. He said that he had alreadypteted an English course and he had
the financial support of a family member, that isywhe was able to get admission in
Australia His siblings do not have a good commain8rmglish and have not yet done
the English test. That is why they could not geirthisas so far.

The Tribunal asked the applicant if he had beentiag religion in Pakistan or in
Australia. He said that he attends the sermonastralia and he also attended the
sermons in Pakistan at the special Ahmadi mosqiésinict 1. The applicant said that
the police raided the mosque many times and théyatsecurity guard outside the
mosque, so that the people inside would not belath

The applicant described to the Tribunal the manete of the Ahmadi religion.

The Tribunal questioned the applicant about thaydil making the protection visa
application. The applicant said that the Ahmadi camity did not approve of this and
told him that he had to complete the course anal libdge the protection visa
application. The Tribunal pointed out that a onarydelay in applying for the
protection visa may indicate either that he didintgnd to apply for the protection visa
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when he came to Australia or that he did not hageraiine fear of persecution. The
applicant said that the head of the Ahmadiyya conityulid not allow him to lodge

the protection visa application and also unlessdmepleted his course as a student, he
could not apply for the protection visa. The Triaupointed out that the protection visa
and the student visa were not related. The applgad that he spoke to the head of the
Ahmadiyya community who told him to complete theise before applying.

The Tribunal asked the applicant why it took hino twonths after being granted the
Australian visa to travel to Australia He said thatneeded a few weeks to arrange for
his books and clothes and also the air ticketss Wais at the peak time when every one
travelled, so it was hard to obtain the ticket @ndok him some time before his ticket
was confirmed.

The Tribunal noted that one of the reasons fod#legate’s decision was that the
applicant relayed some incidents of discriminatoih not of serious harm and that he
was able to complete his studies and remainedkisfa for some time and that his
family still remain in Pakistan. The Tribunal inet the applicant’'s comments. The
applicant said that some of his siblings who liverseas were also threatened for the
same reason and his siblings in Pakistan alsotfeceame problems. His father was
well known and suffered a lot as an Ahmadi. Thédmal noted that there was a large
Ahmadi population in Pakistan, particularly in Dist 2 and asked the applicant if he
could live there. The applicant said that his fatmerked in District 1 and they did not
have any other place to stay, they could not fe@benmodation. There is no place for
the family to stay there.

The applicant said that if he returns to his cogyrtirs life would be threatened. If he
returns, atrocities would be committed against aimd most probably he would even
be killed. There is a law that Ahmadis are regam®don-Muslims and it was
suggested that Ahmadis should be killed. The TrAbumoted that despite that, the
applicant was able to attend sermons weekly whiled in Pakistan. He said that there
was a threat but they had to be very careful witesmding the mosque.

The applicant’s representative submitted that gEi@ant’s responses have been right
and consistent with the statements made in thegtioh visa application. The
representative noted that it is not easy to gesato leave Pakistan and that the
applicant’s siblings, as Ahmadis, would like toded&akistan if they had a chance. For
example, one of his siblings resides in Countrgdaose the family could not obtain a
visa for a country where they could apply for potiten and as a last resort, they moved
to Country 1 to avoid persecution. The represeargagferred to the applicant’s claim
that his sibling was supporting his studies whileeos are married and could not come
to Australia to study due to their family commitnterVith respect to the applicant’s
ability to pray in Pakistan, the representativersiib that he spoke to the chief of the
Ahmadiyya Association in Australia and was toldttAamadis pray but they must be
careful when attending prayers, they must not diesShmadis and the mosque has no
signage as the Ahmadi mosque. The venue is selbgtéte community and there are
security people surrounding the mosque to ensaredfety of those inside. This does
not constitute freedom of religion. The represemtasubmits that the persecution
against the Ahmadis in Pakistan is known, espegorth the introduction of

blasphemy laws, which do not allow Ahmadis to egiguss their religion. The
representative spoke about the distinction betwleemMuslims and the Ahmadis and
the causes of the persecution.



Evidence from other sources

45. The Ahmadiyya sect of Islam was founded by Mirzai@m Ahmad in the Indian state

46.

47.

48.

of Punjab in the 1880s. Ghulam Ahmad named the mewe after the second name of
the Prophet Mohammed and rejected the Islamic idectrfjihad (holy war). Ahmad
claimed that he had special spiritual powers ame@ted a pledge of allegiance from a
number of followers, who believed that he was g@pet. Ahmad went on to enunciate
a doctrine that Jesus Christ had escaped deatieanrdss and had attained the age of
one hundred and twenty before dying in SrinagatialnAfter Ahmad’s death in 1908,
the Ahmadiyya sect split into two groups: tQadianisand theLahoritesBeing the
larger faction, th&@adianisretained control of the movement and both factizersame
known for the energetic proselytizing through nossiries, a technique adopted from
the Protestants. After the partition of Pakistat94 7, the headquarters of the
movement moved from Punjab to the Pakistani citRabwah. In Pakistan, the
Ahmadiyyas faced increasing hostility from othersimn religious groups$.

The Ahmadiyyas were attacked in Pakistan in 1948hbyslamicAhrari group, who
called on the Pakistani government to declare Ahyyad non Muslims. At first the
government resisted calls to impose restrictiontherAhmadiyyas but by 1953, the
Sunni majority backed by the mullahs started anAiminadiyya campaign. The new
Pakistani constitution of 1973 included anti Ahnygdi provisions that stipulated that
holders of public office declare their belief irophet Mohammed only.

In 1993 the Supreme Court of Pakistan heard a nuoflm®urt cases against the
Ahmadiyyas, who asserted that they were being degof their religious rights and
freedoms, as guaranteed under Article 20 of thésRak constitution. The appeals
were rejected because the court felt that grarttisgAhmadiyyas equal rights would be
against public order. The court stated that th&e&bar the Sunni Muslims consider the
Ahmadiyya faith to be ideologically offensive. A joaty opinion of the court stated
that many Islamic phrases were, in effect, copyadhrademarks of the Islamic faith
and the use of these phrases by Ahmadiyyas wasgramgement of the Pakistani
Trademark Act of 1940. The courts also found thiamadiyyas were committing
blasphemy when they spoke or wrote specific Islgshiases.

According to a Catholic organisation, National Coission for Justice and Peace, the
Ahmadiyya community pointed out that there wereudlome thousand three hundred
and thirty nine hate news reports in the Pakigteess during 2005. Amnesty
International noted that the Pakistani state faiteprotect members of religious
minorities from abuse by private individuals. Aa$t seventy two people were charged

! Esposito, J.L. (ed) 1995 he Oxford Encyclopedia of the Modern Islamic W@bdord
University Press, Oxford, pp.54 — 57; Glasse, ©®12The Concise Encyclopedia of Islam

Tien Wah Press, Singapore, pp. 33 — 34

2 parker, J,D. 2003, ‘Religious Persecution in RakisThe Ahmadi Case at the Supreme Court’, Webcom
website, December http://www.webcom.com/hrin/paedemadi.html — Accessed 22 January 2007; Khan, A.M.
2003, ‘Persecution of the Ahmadiyya Community ikiBt@n: An Analysis under international law and
international relationstarvard Human Rights Journabol. 16
http://www.law.harvard.edu/students/orgs/hrj/iskb@h.pdf — Accessed 22 January 2007; UK Home Office
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and arrested under blasphemy laws in 2005, incfuidws that make it a criminal
offence for members of the Ahmadiyya community tactise their faiti.

49. City 2 and City 1 are two cities in Pakistan thavé a large number of Ahmadiyyas.
Most of the population in City 2 are followers betAhmadiyya religion. Nevertheless,
there have been anti-Ahmadiyya activities in thetes as well.

50. The US Department of State’s most recent repotwmnan rights, released on 11
March 2008, reported that Ahmadi Muslims in Pakistantinue to face violence and
harassment and suffer difficulties in terms of asa&g police protection. The report
notes that: “Police often failed to protect memhsrseligious minorities particularly
Christians, Ahmadis, and Shi'as from societal &$&cand that: “Ahmadi communities
claimed their members were more likely to be abusHuk report notes that: “Laws
prohibiting blasphemy continued to be used agaifdimadis”, listing a number of
incidents in which Ahmadis were arrested in thenégear and noting that: “The
Ahmadi community claimed that between July 2006 dunte 30, 28 Ahmadis faced
criminal charges under religious laws or becaug@af faith” The report highlights
the finding of the National Commission for Justécel Peace (NCJP; a commission of
the Pakistan Catholic Bishops’ Conference) thatABinadis...were in prison on
charges for desecrating the Koran” The NCJP algorted that “two churches, three
Ahmadi mosques, and one Hindu temple were burrietked, or destroyed in
different parts of the country, with most occurring?unjab.

51. The Ahmadiyya Muslim Community produces its ownuwadireport, published on the
Persecution.org website, which addresses the isituiait Pakistan The report lists the
various killings, arrests and other incidents whioh Ahmadiyya Muslim Community
claims Pakistan Ahmadis suffered in 2007. Repdrteekilling and arrest of Ahmadis
in Pakistan on the basis of their identity haveticared to appear in 2008.

52. In January 2007 the UK Parliamentary Human Rightsu@® (PHRG) published a
report on its investigation into the situation dirAadis in Pakistan. The PHRG report
was initiated on the basis of concerns that Ahmagi® being refused Asylum in the
UK on the understanding that they could re-locat€ity 2 The report makes clear the
precariousness of life for Ahmadis in City 2, sethof opportunities for education and
employment and menaced by the Khatme Nabuwwatrdpat concludes that City 2
is not a safe haven for Ahmadis fleeing persecutiesawhere in Pakistan; it is a ghetto,

¥ Wagar, A. 2006, ‘Hate mongering worries minoritidaily Timeswebsite, 25 April
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Religious Freedom Report for 2006 — Pakist&aptember; ‘Enlightened Musharraf And Bigoted $&aS,
Countercurrents website, 3 October http://www.cetsurrents.org/pak-faiz031006.htm — Accessed 10algn
2007
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at the mercy of hostile sectarian forces whippethypate-filled mullahs and most of
the Urdu medi&.

FINDINGS AND REASONS

53. The applicant travelled to Australia on a valid Btni passport and claims to be a
national of Pakistan. The Tribunal accepts thasgh@icant is a national of Pakistan
and has assessed his claims against Pakistan @sunisy of nationality.

54. The applicant claims he is a member of the Ahmanih@unity. The applicant
submitted a letter from the Ahmadiyya Muslim Assdicin of Australia that states “we
herby verify that [the applicant] is a member & tkhmadiyya Muslim Community”.
The applicant’s passport, a copy of which was mtedito the Tribunal, also states that
he is an Ahmadi. The Tribunal finds on the basighete records that the applicant is a
member of the Ahmadiyya Community.

55. The applicant claims that he has been discriminatetdharmed in Pakistan, that he
was unable to attend to his studies, that he wassbed and physically assaulted. He
claims that he would also be harmed if he weretorn to Pakistan due to his religion.
The Tribunal found the applicant to be a credibitn@ss and considers his evidence to
be consistent with the independent information latée to the Tribunal.

56. Country information from a wide range of reliabteisces, cited above, indicates long-
term widespread intolerance towards, and harassofieAhmadis in Pakistan This has
included physical violence, threats as well asotagirestrictions on their religious
practice. Reports also refer to attacks on memdfettee Ahmadiyya community. Of
particular note are the specific government paicédiscrimination entrenched in the
1974 constitutional amendment and 1984 changdwtBénal Code Section 298(c), the
so-called ‘anti-Ahmadi laws’, that single out Ahneadn the basis of their religion —
prohibiting them from calling themselves Muslimpmsing as Muslims; from referring
to their faith as Islam; from preaching or propagatheir faith; from inviting others to
accept the Ahmadi faith; and from insulting thegielus feelings of Muslims. The
reports indicate the use of such laws to bringyi@ti-motivated criminal charges
against Ahmadis.

57. The Tribunal accepts the applicant’s evidence hieadtad experienced discrimination
and harassment throughout his schooling, that Hedliiculty attending the
educational institution of his choice and that res\ghysically assaulted due to his
religion. The Tribunal also accepts the applicaaVglence that he was restricted in his
practice of religion and, although he had atterttiecsermons weekly, that there was a
need for security and secrecy during his practiagel@ion. The applicant’s claims
concerning the past mistreatment appear to be lyroadsistent with the available
county information, which also supports the applitsaclaims of a real chance of
future harm.

58. The Tribunal accepts the applicant’s explanaticouakthe delay in making the
application for the protection visa. The Tribunet@pts the advice from a

® UK Parliamentary Human Rights Group 20&&bwah: A Place For Martyrs? Report of the Parliarzey
Human Rights Group mission to Pakistan into intéflight for Ahmadis Ahmadiyya Muslim Community UK
website, January pp.iii-iv http://www.ahmadiyya.aigleaflets/PDF/Rabwah_Report.pdf — Accessed 7l Apr
2008
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representative of the Ahmadiyya Association in Aalgd of which confirms that the
Association encourages students to complete thesedaefore applying for a protection
visa. The Tribunal accepts that the applicant lmaeedo in reliance on the advice from
the Association.

Having regard to the entirety of evidence befoand placing significant weight on the
country information cited above, the Tribunal fintat there is a real chance that the
applicants will face persecution for the reasohisfreligion if he were to return to
Pakistan now or in the reasonably foreseeabledutarreaching this finding, the
Tribunal accepts the evidence of the applicantadsad relies on the country
information which points to a high degree of vdigtin both societal and official
attitudes and actions toward Ahmadis. The Trib@agc&howledges the delegate’s
reasoning that the incidence of harm toward Ahmadésnall when considering the
size of the Ahmadi population. However, the Tribusaf the view that the country
information indicates that the chance of futureth& not remote or insubstantial or
far-fetched but is a real chance.

The Tribunal has considered whether the authoritieke government of Pakistan
would be able to provide the applicant with effeetprotection. As noted above, the
authorities have failed in some instances to ptaotenbers of the Ahmadiyya
community. The US State Department report suggkeatdhere have been instances in
which the Government has failed to intervene iresa¥ societal violence directed at
minority religious groups including the Ahmadis ahdt the lack of adequate
government response has contributed to an atmasphenpunity for acts of violence
and intimidation against religious minorities inding the Ahmadis. Further, the
State’s involvement in devising and implementingshaliscriminatory anti-Ahmadi
laws raises serious questions about the willingonéfise State to protect Ahmadis from
harm inflicted by others. Having regard to thisdevice, the Tribunal is satisfied that
the State would not provide adequate and effegtigéection from such harm. The
Tribunal finds that the applicant’s fear of perdesmuis therefore well-founded.

For this reason also, the Tribunal finds that taerhfeared by the applicant is not
localised. The Tribunal is mindful of the informati cited above, concerning the
treatment of Ahmadis in City 2 and notes that, degpe large population of Ahmadis
in that city, there are instances of harassmentasdults. The Tribunal finds that the
harm would not be avoided by the applicant relocpto City 2 or to another part of
Pakistan.

The Tribunal accepts that if the applicant retumBakistan now or in the reasonably
foreseeable future, there is a real chance thatilh&ace discrimination, intimidation,
threat to life, significant physical harassmenilleireatment and serious restrictions on
religious practice and that such treatment amawnggrious harm. The Tribunal finds
that there is a real chance that the applicantfack persecution involving ‘serious
harm’ as required by s 91R(1)(b) of the Migratioct AThe Tribunal finds that the
applicant’s religion is the essential and signfficeeason for such persecution, as
required by s 91R(1)(a), and that the persecutialves systematic and
discriminatory conduct, as required by s 91R(1)(c}hat it is deliberate or intentional
and involves selective harassment for a Convemgason, namely religion.

There is no evidence that the applicant has aliegaforceable right to enter and
reside in any country other than his country ofaratlity, Pakistan. The Tribunal
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therefore finds that the applicant is not excluftech Australia’s protection by
subsection 36(3) of the Act.

The Tribunal finds that the applicant is outsiddnisf country of nationality, Pakistan.
For reasons given above, the Tribunal finds thatagbplicant has a well-founded fear
of being persecuted for reason of his religioneifrbturns to Pakistan now or in the
reasonably foreseeable future. The Tribunal filads the applicant is unwilling, owing
to his fear of persecution, to avail himself of gretection of the Government of
Pakistan and that he is not excluded from Austeapeotection by subsection 36(3) of
the Act. It follows that the Tribunal is satisfiitht the applicant is a person to whom
Australia has protection obligations under the ge&ts Convention as amended by the
Refugees Protocol. Consequently the applicantfiestithe criterion set out in
paragraph 36(2)(a) of the Migration Act for thergraf a protection visa.

CONCLUSIONS

65.

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefoe applicant satisfies the
criterion set out in s.36(2) for a protection visa.

DECISION

66.

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no inforneatiwhich might identify the applicar
or any relative or dependant of the applicant at isithe subject of a direction
pursuant to section 440 of tMigration Act 1958.
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