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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the applicant satisfies s.3&R9f the
Migration Act, being a person to whom Australia has
protection obligations under the Refugees Convantio



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Lebgraorived in Australia and applied to the
Department of Immigration and Citizenship for atBation (Class XA) visa. The delegate
decided to refuse to grant the visa and notifiedapplicant of the decision and his review

rights by letter.

The delegate refused the visa application on teeslthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds thag tpplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftBefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defineggtticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serioustfiancludes, for example, a threat to life
or liberty, significant physical harassment ottibatment, or significant economic hardship
or denial of access to basic services or deniahpéhcity to earn a livelihood, where such
hardship or denial threatens the applicant’'s cap&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have femabiguality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm needb®the product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecutedstumething perceived about them or
attributed to them by their persecutors. Howekiermotivation need not be one of enmity,
malignity or other antipathy towards the victimthe part of the persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. ThbBrase “for reasons of” serves to identify the
motivation for the infliction of the persecutioithe persecution feared need nosbiely
attributable to a Convention reason. However,gmrson for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to tlg@irement that an applicant must in fact
hold such a fear. A person has a “well-founded’febpersecution under the Convention if
they have genuine fear founded upon a “real chaotpérsecution for a Convention
stipulated reason. A fear is well-founded wheezehs a real substantial basis for it but not
if it is merely assumed or based on mere specualatfo“real chance” is one that is not
remote or insubstantial or a far-fetched possipbiliA person can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it Department’s files (O852020207, CLF2007/143215) relating
to the applicant. The Tribunal also has had retiate material referred to in the delegate's
decision, and other material available to it froma@age of sources.

Theapplicant appeared before the Tribunal to giveewig and present arguments The
Tribunal hearing was conducted with the assistahes interpreter in the Arabic (Lebanese)
and English languages.

The applicant was represented in relation to thieveby his registered migration agent.
Department file OS-2002/020207

This file relates to the applicant’s failed apptioa for a permanent visa. In the present case
the sponsorship of the applicant was withdrawntaedsisa was refused. The Migration
Review Tribunal affirmed the Department’s decision.

Information on the Departmental file indicates ttheg applicant had been married until Year
1 to his first wife and had children. He marriadgl $econd wife in Year 2 in Lebanon and
came to Australia on a temporary visa in Year 3 dponsor withdrew sponsorship of the
applicant in Year 4, saying that the marriage haddn down, the applicant had treated her
poorly, and she was afraid of him. At this time #pplicant submitted a medical report on
himself. This detailed report on the applicant'ggh®logical condition states that the
applicant “was extremely motivated and desperasate his marriage”, and that following
its breakdown he was in an extremely depressedittmmd There is no reference to the
applicant’s sexuality.

The applicant’s application for a permanent visa vedused by the Department and he
applied to the Tribunal for review He was inviteda Tribunal hearing. At the hearing, he
said that he had attempted reconciliation withwife on a number of occasions but was
rejected. He said at the hearing that he wasuroetly in a relationship. As far as he was
aware, no divorce proceedings had been begun.

Department file CLF2007/143215

According to his Protection Visa application, timpkcant is a man who was born in
Lebanon. He says that he separated from his wilear 3. He says he had a few years of
education and that he lived all his life in CityilALebanon, and had been self-employed. He
left Lebanon to be with his wife in Australia

The applicant claims that he will be gaoled, abussdikilled because homosexuality is
prohibited in Lebanon.



27.

28.

29.

The applicant enclosed a letter with his Protectiga. In the letter he says that he and his
wife have separated and intend to divorce. Hesginie reasons for applying for a Protection
Visa as:

* Heis a “bi-sexual or gay” Lebanese citizen andgteas in Lebanon for those who are
bisexual or gay are severe, including more thaaafs/imprisonment;

* His marriage was in trouble after several montltabse he and his wife lived with his
relative and had arguments about money and dedérigremotional ties between them,;
he suffered severe depression and stress andgldfered confusion about his sexuality;

* The applicant has come to realise that he had blegung emotional and sexual
inclinations towards his own sex and that suchtighips were more satisfying than
those with women;

* In the beginning he experimented with sexual refegiwith men he met at a venue in
Location A and then at a venue in Location B iny@t he met a few young bisexual/gay
men of Arabic-speaking background including Perd@nd Person B who became close
friends; he also met a number of young Australishe wanted casual sexual encounters;

» Over the past few months the applicant has devdlageomosexual relationship with a
young Lebanese man whom he met at Hotel A (know@rasip A among Arabic-
speaking gays); the applicant and the young maispReC, formed a close sexual
relationship at Hotel A and often visited other gayues such as Hotel B in Location A,
Hotel C in Suburb A and Place A in Location A;

» The applicant and Person C are partners and tatranship is developing; the applicant
is much happier because he has realised his txualdsy;

* The applicant cannot return to Lebanon as he hay inebanese friends in Australia who
know that he is bi-sexual or gay, and this hasedtise news of his sexuality to become
known among friends and family in Lebanon, whictkegait impossible for him to
return;

» The applicant is afraid to return to Lebanon ineclas is put in gaol or people publicly
abuse him because of his sexuality.

The applicant was interviewed by an officer of Department. The Departmental officer
said that the applicant provided descriptions efli@haviour when he first realised his sexual
orientation which were inconsistent with the stataiattached to his Protection Visa
application. The applicant claimed to be livinglwhis current partner whom he met at
Hotel A and with whom he said he began a relatignshSeptember of Year 7. The
applicant was unable to provide any documentantioer evidence to support this claim.

The Departmental officer further found that the laggmt’'s account of the situation for
homosexuals in Lebanon was exaggerated, and thiahbwledge of the current situation for
homosexuals in Lebanon is inaccurate. He wasamtioced that the applicant was a
genuine homosexual.

Tribunal file 0800113

The applicant provided no further information witis application for review to the Tribunal.
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The Tribunal wrote to the applicant in accordandé 8424A of the Act, inviting him to
comment on information that might be the reasopaot of the reason fro affirming the
decision under review. The information includeis: ¢laims at interview to have begun a
homosexual relationship from about mid Year 7 dad prior to that he had been
experimenting for many months with homosexual reheships; his history of two marriages,
from one of which he had children, and his evideioca Centrelink agency and to the
Migration Review Tribunal later in Year 7 that he dot wish to divorce his wife and had
attempted reconciliation; that his review applicatto the Migration Review Tribunal
resulted in a decision by the Tribunal to affirne Department’s decision refusing him a
permanent visa and that a few weeks later he hplteddor a Protection Visa. He was
advised that the information was relevant to tivéerg because he claimed to fear
persecution on the grounds of being homosexuahdditdemonstrated a committed to
heterosexual life. His personal history appeaoduktinconsistent with his claims to have
begun homosexual relationships from around mid-YeafFurthermore, his delay in applying
for a Protection Visa was relevant because whilkdteclaimed to have begun homosexual
relationships from about mid-Year 6, he did notlgppr a Protection Visa until many
months later.

The applicant’s newly-appointed adviser submittestbéement to the Tribunal in which he
says that the applicant considers himself to benadsexual and has been in a homosexual
relationship with Person C since September of YeaFhe adviser says that the applicant
claims that since about mid Year 6 he had beengaéng@n homosexual relationships, and
that his failures with his past two marriages hianogted his homosexual feelings which has
led to an ongoing long term relationship with hisrent male partner. The applicant had his
first homosexual encounter with Person A in mid ¥gaand entered into a relationship with
Person C later in Year 7. The applicant’s allegadner, Person C, applied to the Tribunal
for review of the Department’s decision refusinmta Protection Visa for reasons of his
homosexuality in late Year 6. The Tribunal accdf®erson C’s claims and remitted his
application. Person C was subsequently given &eétion Visa.

The adviser attached to his statement the Tribsimkgtision in relation to Person C, as well
as a copy of Newspaper A, a publication for gay$lasbians. There is a photo of the
applicant at a gay venue in the newspaper.

The Tribunal’s decision on Person C found him t@lvefugee for reason of his membership
of a particular social group, homosexuals in LelmanBvidence given by Person C included
his account at the Tribunal hearing of his relattop with the applicant from the time of

their meeting in early September of Year 7 up tottime of the hearing. Person C stated that
he was up to the time of the hearing living wittekative, and that he and the applicant had
not lived together.

Tribunal hearing

The applicant attended a Tribunal hearing withaaigiser and two witnesses. One was
described as his partner, Person C, and the othezss was Person D, a volunteer for
Service A Person D also submitted a statemenci(itbes below).

The applicant was asked at the hearing when hiseddhis sexual orientation was towards
men. He said that Relative A forced him to getmedrbut there was no sexual desire
towards his wife. They stayed together for ovgear, but they got a divorce because there
were no sexual feelings between them. It wasthé applicant that while he might have
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married once against his inclinations, it was difft to understand why he had married a
second time. He said that Relative A had arrafigedim to marry Person F, who Relative
A believed would be more compatible because of gtered background. He said that he
did not have any strong sexual feelings towardsé®nd wife.

The applicant was asked whether he had had angkkalings towards men when he was in
Lebanon. He said that when he was young, he &meha used to engage in sexual play
together, and the relationship lasted for manysiedhe applicant was asked how he felt
when Relative A told him he had to get married. dd&l that he did not want to get married,
but Relative A is stern and strict. The woman withom the marriage was arranged was
very acceptable to Person A. He was asked whtitcught Relative A’s reaction would be

if he knew the applicant was in a homosexual retesthip. He said as it happened he spoke
to Relative B on the phone recently. Relative B hang to ask whether he had received
compensation money, and he told Relative B in these of the conversation that he was
sleeping with his partner, Person C. He saidRedative B “went crazy” and screamed
abusive words at him. He said that Relative CRaldtive D have been on the hajj. He said
that if Relative A knew about him, he would prohabé dead. He said he did not know
what he would do. He said that Relative A gety\amgitated and nervous.

The applicant was asked at the hearing what hedfiinfi®ught about gays when he was in
Lebanon. He said that he knew there were gayglrahon, but he also knew that if the
police found them they would beat them every ddg.said that gays are rejected by
everyone. They don't have freedom as they do hdeedescribed how he was able to
express his affection for his partner in Austradigen though his partner is sometimes shy
about kissing in front of other people. He saiat the had a lot of energy to release and he
was able to do that in Australia.

The applicant was asked to describe how his relslip with Person C began and
developed. He said that they first met at a mgedirHotel A in September of Year 7. He
was asked when they began their long term reldtipndHe said that a few weeks later they
went together to Place A in Location A and had sex, that the relationship developed from
there. The applicant said that he and Person € hew lived together in the same apartment
for about a week, and they hope to sign a leastatotogether there. Prior to that they did
not live in the same house. Initially, the apptichad a room in Suburb B, and Person C
would come there and they would have sex. Hetkaida few months later his landlord,

who knew about his relationship, evicted him andvleat to stay at the home of a straight
friend. This friend used to go to visit relativegularly, so Person C could come and stay
there often The applicant was asked how ofterebs BPerson C. He said that they see each
other more or less every day. He said that PeCsontil they got a place together lived with
his relative who supported him. He was asked wdrdik knew about Person C’s previous
life. He said that he did not know a great deat,H®e knew that Person C had been
previously married and did not have children. Hiel shat he had told Person C that he
himself had been married and had children. Thdicgy said that they were about to sign a
lease on the place they had together. Person @lypoabably sign it, since his own future
was uncertain. He said that he would pay his sbftiee bond and rent.

Person D of Service A gave evidence. He saidhedtad first met the applicant in August of
Year 7 He said that the applicant had been brotagse him by a mutual friend, Person A
from Country A with whom he had had a relationshije applicant had said he had been
married. He said that he wanted to make contdtt ether gay men, and Person D advised
him about Group A, a gay and lesbian social graupéople of Arabic-speaking
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background, which meets at Hotel A. He also suggese attend Group B, run by Service
A.

Person D was asked whether he had any reasoni¢ed#iat the applicant was not genuine
about his sexuality. He said that he had not.wie asked what made him satisfied that the
applicant was in fact homosexual. He said thdtdeeseen the applicant from time to time
since first meeting him. He said the applicargradied the first Group B meeting in
September of Year 7 with Person C. He said thet tehaviour towards each other was
affectionate and demonstrative. He said thatdbetime he saw the applicant and Person C
together was earlier this year at the Place Bsd?eD said that if he had had any reservations
about whether the applicant was gay, they woulct Hmeen dispelled by the fact that the
applicant and Person C have visited a “Sex on BesiWenue” together, and that anyone
who was heterosexual would be unlikely to feel cantaible in such a venue.

Person D was asked how long he had been a voluniteService A. He said that he had
been in the position for several years, and that po that he was on the Executive of the
group. He was asked whether he had had expertenceselling many men of Arabic-
speaking background. He said that he had knowerakand had given evidence to the
Tribunal for a number of men of Arabic-speakingkzaound. He was asked whether it was
unusual in his experience for men of Arabic-spegkiackground to have been married and
of mature age before they expressed their sexiaitation. He said that it was not at all
unusual for these men to come out later in lifegdose of family pressures and other
circumstances. He cited his own life as an exangal@ng that it is a common feeling that
one’s sexual orientation will change and sexudirige for the same sex will go away with
marriage. He said that this was not so in his oase, and it is not unusual in the gay
community. He said that in the present Group Betlage older men.

The applicant was asked whether he had any evideatée and Person C were in a
relationship. He said that they have only just etbin together and they have no joint
accounts for things like electricity. He said thatther of them had jobs, but that he receives
some compensation money, and that Person C redeiaesial support from his relative.

He said that when they go out together, he uspal}s, because Person C has not been able
to get work in his usual occupation.

Person C gave evidence. He had not been in thengegaom when the applicant was giving
his evidence. He was asked how he met the appli¢dé® said he had gone to a counsellor
who was called Person E, and he introduced hinthtergay men of Arabic-speaking
background. This group met regularly at Hotell4e went to a meeting in September of
Year 7, and the applicant was there with a friemdhf Country A. He said that after that
meeting he again met the applicant at Hotel B wheeg had had a drink and talked and then
later he went to a sauna called Place A wherelthadysex. Since then, he has seen the
applicant just about every day. The witness dbedrihe applicant’s addresses and his
meetings with him in an account which was conststetin that given by the applicant. He
said that they had moved to be together in a phdgeh they would rent together, though the
lease has yet to be signed. Both the applicanhaditness when asked when they last
went out together socially said that they had gorelace C a few days ago.

It was put to the applicant that his migration gt including his current Protection Visa
application, could indicate to the Tribunal thatvirguld do anything in order to remain in
Australia. The history of his permanent visa aggilon, its refusal by the Department, his
review application to the Migration Review Tribunetre briefly described, and it was put to
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the applicant that in none of the documents astatiaith these applications, including a
psychiatrist’s report, had mention been made ohbimosexuality.

The applicant said that essentially he had beeragadsed about telling his story until he
met Person A from Country A. Person A had encaeadgm to come out, and had taken
him to Service A. The applicant said that he haenbborrowing lots of money for legal
advice and he had been unwilling to spend more sohke said that it was only after Person
A’s advice and after having had counselling thaivas persuaded to lodge a Protection Visa
application. It was only after this support thatfalt he could overcome his embarrassment
and lodge an application.

The applicant was asked at the hearing whetheatiédid anyone else in the family apart
from Relative B about his relationship. He saidtthe had told Relative E who supports him
financially, who had said “This is your life” (imyghg that they would not interfere) He said
that the people associated with his compensatemmahilso know about his relationship, and
they might have told people who would tell his fimi

The applicant was asked what he feared if he retlto Lebanon He said that he was afraid
of all his family members They were very strictldre was afraid that they would kill him or
get someone to kill him. This sort of thing happé&equently in Lebanon.

The applicant’s adviser said that the genuinentseapplicant’'s homosexuality had been
demonstrated by the support given to him both $noinal evidence and his written statement
by Person D of Service A He said that this orgatios is very well respected and would not
lend its support to someone if they didn’'t beliéewas genuine. He said that the applicant
and his partner have been seen regularly at gayegeand that most importantly they have
been seen together at the Sex on Premises Vehtleylwere not gay they would not be
seen there, because they would have had to engage acts. The adviser said that in
relation to the applicant’s late declaration thatdgay, the witness, Person D, had given
evidence that this is not unusual. He said thalewthe applicant had given evidence that he
had had sexual desires for men early in his ligewlas not willing to come out until he had
obtained support from Service A and his friend Bers, who encouraged him to lodge a
Protection Visa application.

Person D’s written statement states:

» Person D first met the applicant in mid Year 7 whervisited Service A seeking social
support with his friend Person A,

* The applicant subsequently met Person C whom P&¢dwad supported;

* The applicant and Person C have consistently atktoup B meetings and have
discussed their relationship in the Group;

* Person D had previously provided comment on theicgiship in connection with Person
C’s application to the Tribunal, saying that thesptayed affection in the meetings, and
that Person C had taken copies of two gay newspapeead in the meeting breaks;

» Person D observed the applicant and Person C tgathhe Place B, a gay bar; he is
also aware that they have visited a “Sex on Preniemue” together and says it is not
uncommon for gay men in relationship to visit awewf this kind together, though it
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would be “unlikely that a heterosexually identifgiman would fee comfortable in a
place where there is frequent sexual contact betwesn”;

* Person D says that other facilitators of Group Behaso observed the partnership
between the applicant and Person C, and Personeld tlieir names;

* The applicant and Person C participated in the Mards parade in Year 8;

* Person D adds to his letter an extract from a prevletter in which he describes the
meeting between himself, the applicant and Personléte Year 7, saying that he
suggested the applicant make social contact witbragay men via Group A, and the
Group B; he also advised the applicant about safgractices, having discussed with
him his sexual contact with other men.

Country Information
The Tribunal also had before it independent infdromarelevant to the applicant’s claims.

The situation of homosexuals in Lebanon has onthénpast five to six years begun to
receive general attention and be discussed atulecpevel. One gay advocacy body has
been established in this time, Helem, operatiomales2004-5, and newspaper articles on the
situation of homosexuals with regard to family o#iien, ill treatment from police, and
general societal discrimination have also appesreeéwspapers such @bke Daily Sar.

The Lebanese legislature retains one article ipatgal code, Article 534, which is open to
use against homosexuals, and which provides fomxdmum of one year’s imprisonment for
homosexual acts. However, the head of Helem, @eArgi, indicated in a 200BBC News
article that the progression to trial and prosecutf a homosexual und@rticle 534 has not
occurred “for a long time” (Torbey, C. 2005 ‘Lebar®gays struggle with lawBBC News
website, 29 August http://news.bbc.co.uk/2/hi/maddiast/4154664.stm). Recent conflict in
Lebanon and internal political instability currgniiampers the ability of Helem and other
human rights advocates to lobby for political chaitgimprove the situation of homosexuals.

According to Helem, the homosexual community is:

...increasingly visible in Lebanon and sometimesraikd, mainly in Beirut where a vibrant
underground gay scene is concentrated, where ayfmpathetic articles have been published and
where some rare and daring public statements hee imade. However, this timid tolerance neither
applies to most Lebanese households, Christianverstiem alike, nor rules out the ever-roaming
threat of state persecution which regularly enferaeicle 534 of the penal code all over the countr
(‘Interpretation of Homosexuality in Lebanese Sociéundated) Helem website,
http://www.helem.net/page.zn?id=1).

The Helem website identifies serious discriminagagainst homosexuals in Lebanese society
from the press, religious leaders and corporatidnsecords instances of domestic and social
violence against gay Lebanese men over the pasydavs.

The Lebanese newspaper “The Daily Star” and the BB@s have both recorded instances
of gay men, having been abused and threatenecebyf@imilies, turning to the police for
protection, only to receive a hostile and occadlgnéolent response (see, for examplége
Daily Sar, 9 July 2003, Sirois, M. ‘Gays and lesbians faghkillibattle for acceptance:
Coming out of the proverbial ‘closet’ can be a paliexperience - literally’,
www.lebanonwire.com/0307/03070907DS.asp; .” (TorlégyLebanon’s gays struggle with
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law’, BBC News website, 29 August 2005
http://news.bbc.co.uk/2/hi/middle_east/4154664).stm

FINDINGS AND REASONS

On the evidence before it, including Departmergabrds and copies of his passport, the
Tribunal accepts that he is a Lebanese national.

The applicant claims to fear persecution by hisifigm particular for reason of his sexual
orientation as a homosexual or bisexual man.

The Tribunal had particular difficulties prior tee hearing in being satisfied that the
applicant was in fact homosexual. This was becafikés migration history which
suggested that he had made every effort to remakustralia despite the failure of his
marriage, and because of the fact that no menadrbleen made of his homosexuality prior
to the lodgement of his Protection Visa applicatimurthermore, the applicant is an older
man who has been married twice, and has childfére Tribunal’s difficulties had been
partially resolved by the applicant’s responséhtTribunal’'s 424A letter

Evidence at the Tribunal hearing from the appliGard his witnesses, his partner Person C,
and particularly Person D of Service A, has satsthe Tribunal that the applicant is
homosexual as he claims, and that he has beeevierad months in a homosexual
relationship

The most compelling evidence was that providedyeald in writing from Person D of
Service A, which appeared to the Tribunal to bewetsally impartial evidence from an
experienced person well-placed to form an opinibtihe applicant’s sexuality. He has given
evidence that he first met the applicant for collimggin relation to his sexuality in mid Year
7, and, importantly, that the applicant had disedssith him at that time sexual contact with
men. Person D has also been in a position to wbs$ke development of the applicant’s
relationship with Person C and is clearly of thewthat this is a sexual relationship.
Furthermore, he said in evidence that the appliaadthis partner have frequented gay
venues in City B, including a Sex on Premises veand that they have participated in the
Mardi Gras in City B in Year 8.

The applicant’s account of his relationship withigéa C is consistent with his own written
claims and with Person C’s oral account, both atbplicant’s Tribunal hearing, and at his
own Tribunal hearing. It is supported by the euc=of Person D.

The Tribunal accepts that the applicant is a pagihomosexual, and has been so in
Australia since at least August of Year 7. Itliertaccepts the applicant’s evidence that
while he had had a relationship with another malpeinanon since he was young, family
pressure had caused him to enter into two marrjagggiher of which had lasted for longer
than several months. The Tribunal accepts thacgytls explanation that he was unable to
speak publicly about his sexual orientation urdilad received the support provided by
Service A, the Arabic-speaking Group A, and supperay individuals, and it was only
after receiving this support that he was able tlgéa Protection Visa application seeking
asylum because of his sexuality.

On the evidence before it, the Tribunal acceptstti@applicant, if he returned to Lebanon,
would seek to continue his homosexual way of hfgd that even if he sought to conceal his
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sexuality by discreet behaviour, he would do sy twelcause of fear of the consequences of
exposure.

The Tribunal has considered whether there is actelce that the applicant will be
persecuted if he returns to Lebanon in the forddedature. The country information is to
the effect that while prosecutions for breachingkr 534 of the Criminal Code in Lebanon
are very rare, if they occur at all solely for coitimg homosexual acts (see page 10), there
is still a climate of hostility towards homosexueid ebanon. Furthermore, homosexuals
abused or threatened by their families or by spa@etarge are likely to be treated in a hostile
manner by the authorities who will generally sheweiety’s hostile views on homosexuals
(see page 11).

The applicant has claimed, and the Tribunal accépds his family is a strict and religious
one, and that Relative B has reacted with outradest statement that he is in a homosexual
relationship. It accepts that there is a real chahat the applicant’s family will abuse and
seriously harm him if he returns to his family. é&vif he does not return to the family, there
is a real chance, according to the country inforomabefore the Tribunal, that his behaviour
as a homosexual will attract adverse treatment atrgto persecution from non-State
agents. The Tribunal accepts that were the apytlicaconceal his sexuality through fear of
serious harm, this would amount to persecution@oavention sense.

On the evidence before it, the Tribunal acceptsilese the applicant to seek protection from
the authorities against persons threatening hirh sétious harm because of his sexuality,
there is a real chance that State protection woolde afforded to him, also because of his
sexuality.

Given the existence of legislation relating to hee»ual behaviour, the existence of a non-
government organisation to protect the rights ggand lesbians in Lebanon, and articles in
the Lebanese press relating to homosexuals, thefal is satisfied that homosexuals in
Lebanon comprise a “particular social group” wittiie meaning of the Convention.

On the evidence before it, the Tribunal is satisfieat there is a real chance that the applicant
will face Convention-based persecution for reasiriss membership of a particular social
group, namely homosexuals in Lebanon, if he rettorisebanon in the foreseeable future. It
is therefore satisfied that the applicant has &fwahded fear of persecution, within the
meaning of the Convention, if he returns to Lebanon

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out in s.36(2) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.



| certify that this decision contains no informatiwhich might identify the applicant o
any relative or dependant of the applicant or ih#te subject of a direction pursuant to
section 440 of th&ligration Act 1958.
Sealing Officers ID: PRRTIR




