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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the Applicant satisfies s.36{2){f
the Migration Act, being a person to whom Australia
has protection obligations under the Refugees
Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grant Applicanti a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The Applicant, who claims to be a citizen of Ch{R&C),arrived in Australia and applied to
the Department of Immigration and Citizenship fd?ratection (Class XA) visa. The
delegate decided to refuse to grant the visa atifieabthe Applicant of the decision and his
review rights by letter dated [date]

The delegate refused the visa application on teesthat the Applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The Applicant applied to the Tribunal on [date] feview of the delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that thyeplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under 1951 Convention Retatp the Status of Refugees as amended
by the 1967 Protocol Relating to the Status of Be@s (together, the Refugees Convention,
or the Convention).

Further criteria for the grant of a Protection @laA) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongertkerally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion, nationality,
membership of a particular social group or politigainion, is outside the country of his
nationality and is unable or, owing to such feaynwilling to avail himself of the protection
of that country; or who, not having a nationalitydebeing outside the country of his former
habitual residence, is unable or, owing to such, fsainwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204



CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, @ertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Ac¢iheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @auson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.



Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the ApplicanThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

The Applicant appeared before the Tribunal on [[datgive evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Mandarin and English languages.

The Applicant was represented in relation to thveesg by his registered migration agent. At
the Tribunal hearing another representative ofithewas present. A barrister was also
present at the applicant's request.

According to Departmental records the Applicanivad in Australia on a visitor visa. As
noted above, he lodged his application for thequtdn visa on [date].

Submissions to the Department

The Applicant claimed to fear persecution in CHieaause of his involvement in Falungong
practice in Australia since [year] and his parttipn in various protest activities critical of
the Chinese government since then.

He claimed that he was from [city] in Shandong jomog in China.

According to biographical details provided by himtbe protection visa application forms
(which were completed with the assistance of adtsttifrom China™) he was [age] He had
left China legally on [date], using a passport ésswithout difficulty on his part in
Shandong. He had had five years of education in&rom [year] to [year] he had lived at
a single address in [city] in Shandong provincenkrfyear] to [year] he was employed in an
office job, and was dismissed, after which he tiste further employment.

His wife, child, mother and brother all remaineddhina.

In a statement written by him in Chinese, which hadn translated by an accredited
translator, he stated that his brother in Chinalieh involved in the 1989 student
movement and sent to a "labour reform camp" fostiadbing social order and socialist
stability”. His brother was then dismissed fromjbis. That brother's wife had divorced him
and he had become depressed and remained unempltselis release. He had no home or
job, and had suffered brainwashing in detentiosesimed to be a different person. His
brother then became a Falungong practitioner, béfafungong was banned, and it helped
him become productive and happy. He studied a ti@uening a shop in the applicant's
name. His life improved. However the governmentkeal down on Falungong and after
July 1999 his brother was again in trouble, waggtigated and interrogated, was sent to a
brainwashing class, and was unable to find work.disiness licence was cancelled. At that
time the authorities discovered that the businesste was in the applicant's name and the
applicant was summoned to the local police statogive them information about his
brother's illegal activities with Falungong. He aihall knowledge of this. However he



himself was subsequently dismissed from his jotheground that he "sympathised with
evil cult” and refused to cooperate with the goweent in its effort to crack down on evil cult
activities. His workplace cited a regulation in pag of their decision to dismiss him. He lost
his income and the family had to rely on his wifatsome. The family struggled.

He said he was denied all means to make a livisiggacause his brother was a Falungong
practitioner. He considered that the authorities deprived him of his fundamental rights so
his only choice for survival was to go to a Westemocracy like Australia. He said it was
unlikely his brother would be able to do this ashhd served his term and would have
trouble getting a passport.

He said he himself never practised Falungong im&hi

He also claimed that his mother had suffered dutegCultural Revolution because she was
married to the son of a landlord. Because of hpeggnces she helped the applicant borrow
money from people and sold various belongings tofpahis journey.

He said that he had no friends or relatives in Aalist, did not understand much English and
knew nothing about the local laws. Because of this sad experiences in China he was
sceptical about newspaper stories. Time passedriddte became an illegal migrant. He
tried to earn as much money as possible to helfamgy. To avoid being detained he moved
house quite often and had little contact with himily. He felt that he was under great
pressure, shouldering the hopes of his whole faraitg was on the verge of a mental
breakdown. He lost weight and could not sleep.

In [month/year] he met a Falungong practitioneAustralia, who loaned him Zhuan Falun
and Falungong videotapes, and taught him "five ale¢xercise for practice”. From
[month/year] he went to Falungong gatherings ifb{sb], after which he continued to do so
once or twice a week, although initially becausevis illegal he rarely took part in group
practice in public. He also later heard that thveeee Chinese spies and agents among
practitioners and he worried for his loved onesal$e claimed to have been involved in sit-
ins by Falungong adherents outside the PRC Comrsui&ydney, the purpose of this being
to make PRC nationals entering the Consulate aofaree persecution of Falungong
adherents in China He claimed he had attendedtagbioy Falungong practitioners outside
the Chinese consulate in [month/year]. He submpteatographs to the Department in
support of this claim.

He also submitted a photograph [dated], showingdamying a banner in Chinatown stating
[slogan].

He was interviewed by the delegate on [date] (iesgnted by a migration adviser at that
stage). He told the delegate that he had not reatieclevel at which the Falungong
exercises could be done. He said he had seen theenad the place where he studied, and
had seen them on videos. He said he could not teeahames of the five main exercises, but
described the Falungong principles.

The delegate noted that he had entered the Coesula date after the protest, to obtain a
replacement of his expired passport. He was gramtédinese Travel Document (not a
passport) by the Chinese consulate general in §yaimédate] The delegate noted evidence
that evidence of lawful stay in the country woutrmally be required by the issuing



authorities and, as by then he had been illegalAustralia for several years, that may
explain why he was not issued with a new passport.

The Tribunal hearing

In oral evidence the Applicant stated that his irdiat family remained in China. He and his
wife had divorced in [month/year] because he wasgiBalungong in Australia. It had
affected her, although she had supported his dbmgractice He explained that she had
proposed a divorce because the Public SecurityaBui@SB) were calling her to come and
see them all the time. He said that she and hid al@re living together in the capital of his
province, as were his immediate family. He said beahad no other siblings.

He said that he had had no contact with his wifehild since the divorce. He undertook to
submit documentary evidence to the Tribunal ofdiverce (and subsequently did so, see
below).

As to whether he had sent them any money pridné¢alivorce, he said that he had not. |
asked him why he had said in his written claimghtoDepartment that he had come to
Australia for the purpose of supporting them. He bt dispute this but responded that he
had not sent them any money because he had hadhgagroblems when he arrived and
had gone through trauma in China. He had been wgrkasual jobs, and these paid enough
only to support him. He was currently unemployed.

He said that when he last heard from his wife sigelbst her factory job in [month/year] He
said he did not know why she had lost her job.

Of his brother's employment history, he said thatdrother's last job had been in [year]
when his brother had worked for [organisation]Kkeashim if his brother had ever had any
other job, and he said that his brother had als&eebin the applicant’'s company, which the
applicant had run in the 1990s. His brother hackeifor him throughout that time, and had
had no paid employment after that. His brotherfeywwho worked in a textile factory and
later in cleaning jobs, had supported him.

The applicant said that he himself had been livit his wife until his departure from

China Of his employment history, he said that het en granted a business licence in
[month/year] (he subsequently provided evidencisf see below) His brother had lost his
job and in [year] the applicant had started a lssnwhich he ran till [date], after which he
earned no income. | asked him to explain why, enpifotection visa application form, he

had written that he was working in a clerical jbboughout the 1990s. He agreed that he had
worked there, saying that he had run the businegsvarked as a clerk in the city (he
subsequently submitted documentary evidence adrhigloyment in the clerical position, see
below). China had opened up and people could hawgabs. However in [month/year] he
had lost both his jobs.

As to if he had written notification of his dismag$rom his clerical job, he said that it had
just been announced at a meeting. | told him thadierstood dismissals would normally be
notified in writing, and he responded that he hest not been issued with one.

Of his brother's problems, he said that in 198%higher had been arrested. The applicant
did not know exactly why but knew that it relatedstudents. His brother had been employed
at that time in an office. His brother had beerantetd for [term] at [prison]. Family members



were not allowed to visit him. He was charged wstipporting the student movement, but the
applicant did not know the specific charge.

His brother later took up the practice of Falungand as a result had some problems in 1999
when it was banned. His brother was summoned biptia¢ PSB. The family subsequently
found out that he had been deprived of food anddeaeh tortured during his period of
detention. After his release he had to report €o0RBB every day to pressure him to give up
Falungong, but he did not agree to do so. As fercttnsequences of his lack of compliance,
the applicant reiterated that his brother had ba@port to the PSB every day and was still
doing so at the time the applicant left China. Hiel shat he had lost contact with his brother
at that point and did not know anything about hiiine applicant’s family had told him they

did not know what happened to his brother afteragh@icant left China.

In evidence the applicant submitted copies of nadwcords, with translations, relating to
injuries to a person who he claimed was his bré&iveife. They were from various medical
facilities in [province] and were dated. They reéerto surgery done on the woman, and
contained the diagnosis. These reports did not teféhe cause of the [condition/injury]. The
applicant said that his mother had sent him thestemals. As to how they were relevant to
the present application, he claimed that his sistéaw had been summoned by the PSB and
injured by police officers. His mother had told hilhat his sister-in-law had been called to
the PSB because she was a Falungong practitiamthat his brother had also continued
Falungong practice. She had told the applicanthisasister-in-law must have been called
because his brother was avoiding police checks.appécant claimed that his mother
understood that his brother was now either ingaih brainwashing classes.

The applicant said that his mother was not a Falnggpractitioner.

As to why the applicant could not get a job afteinlg dismissed from his clerical job, he said
that it was because of what had happened to hikditdde had lost his clerical job and his
business licence had been suspended becausebobtiisr's Falungong links. After his
brother's arrest in [month/year], the PSB had asked@pplicant to tell them what other
Falungong practitioners his brother knew. The a@apli was not a Falungong practitioner and
gave no information, in part because he did notAkn@ny practitioners and in part because
those he knew he considered to be good peopleaiddlat he had not looked for any jobs
after that. That would have been "impossible", bheeaf he had applied employers would
see that he had been dismissed from his last jolhet his business licence had been
suspended because he had breached regulationgssdidturbing public security.

As to whether the PSB had suspected him of belirgangong practitioner himself, he said
that he did not know, but that they had said hesttpd an evil cult. | asked him whether
they had simply questioned him, to which he respdrtiat he had been detained. He
described his detention. He said that in [montlesjyie temperature had reached
approximately 40° He had been left outside for mamyrs, handcuffed and without clothes
or water, and suspended so that his toes just éolitie ground. He had intermittently lost
consciousness. He had been detained for a tetme &dal PSB, by police and a special unit
which monitored Falungong, whose name he did novkide had been released after paying
a stated amount. He had had medical treatmentgdteg home, primarily for psychological
damage, sunburn and the effects of food and watenidtion.

| asked him if he had had any further contact \hi PSB after that, to which he said "not
really”, but that on National Day and other sigrafit days, and unanticipated days when



Falungong practitioners were involved in some ianighe had been required to report to the
PSB. He said that he was required to do that bedagemeone in one's family practised
Falungong, one was required to tell the police ettt one knew. He said that he was the
only person in his family who had to report to ffadice like this, and that that was because
his brother had worked for him.

He reiterated that he had not applied for jobs bseadf he had showed his résumé employers
would see that he had been dismissed. Howevergmestid that he had applied for some
jobs.

Noting that some of his oral evidence appearedtexdpressed in vague terms, | asked him
what effect his treatment by the PSB was havingioncurrently. He responded he was
trying to be calm but that he felt strong fear tigatarly during interviews, because of his
experiences at the police station. He said thibalih he had wanted to have treatment in
Australia he also felt reluctant to communicatewvather people.

He agreed that he had come to Australia on a vigisa on [date] He said he had not known
anyone when he arrived in Australia | asked himtimsplan for the future had been at that
point, to which he responded that he wanted topestram the daily reports, questioning,
interviews and persecution. | asked him why hegradiously indicated that he was not
required to report to police on a daily basis. elgponded that any time Falungong
practitioners had problems he could be called ore @ver knew when this could happen. |
asked if he meant that it had happened, or thatlesimply feared it might happen, to which
he responded "I think they did that". He claimeal sach time he went to the PSB they had
made him stand or squat. They had also told pdiialéim to slap or strike each other. This
was typical of the treatment he experienced ord#ys he was called to the police station. As
to whether the police had ever searched his homsaid they had not.

As to when his brother had married his present,vii¢esaid that they had married over 20
years ago. | asked him why, in his written subroissito the Department, he had written that
his brother's wife divorced him after 1989. He tlesbmimed that she had divorced him to
avoid trouble, and that she was not now his wi§ally, but still took care of him. | asked

him why, when | had described her as his broth@esent wife, he had not corrected this. He
responded that it was because he believed theystitigke husband and wife, and were still
living together. | put to him that he had earligldtme of his understanding from his mother
that his brother was now in prison or attendingriwashing classes. He reiterated that he
believed they were still together, but said thatrhother had told him that his brother
sometimes went to his wife's family's home in thme province. Otherwise he thought he
still lived at home with his wife.

He said that his mother had only ever had givenihformation about the situation by
telephone, not in letters.

| told him that | understood he had been issuetl @iPRC travel document in [month/year],
and asked him why he had applied to renew his pasapthat time. He responded that he
needed a valid ID, and also that in order to ptdtecwife from being involved in his

troubles he needed to authorise his mother torabiobehalf in relation to the divorce. As to
why the latter required him to have a travel docuoinlee said that he had asked the
Consulate to help him get the letter of authoritiytiis mother. He had showed the staff his
passport, as a result of which they had noteditihaid expired and had told him he needed a
new travel document before they could help him whinrequisite letter. They had



subsequently abided by this undertaking, giving hilatter to send to his mother. | told him
that it seemed that the Consulate staff had belpfuheand he said "not really" as they had
told him he would need a valid identity documenorder to get the letter, so he had agreed. |
suggested to him that this seemed fair enoughakdkeitsvas not, as they had told him he was
a Falungong practitioner and would have to renotdiaengong and, if he went back to
China, report to the local PSB. He had therefagaesl a document at the Consulate
renouncing his belief in Falungong. | asked him Wyhad not simply denied any
involvement with Falungong, given that he had dydgn connected with it at all for a few
months. He responded that he had been participatipgptests outside the Consulate every
week, so they knew of that. He also stated thttadttime he had not considered himself to
be a Falungong practitioner and that the Constlatesimply assumed it.

| told him that | proposed to put to him informatithat might be the reason, or part of the
reason, for concluding that the application shdaddefused. | told him that he could choose
to respond orally, either immediately, after a slhoeak, or at a resumed hearing, or
alternatively in writing. If he elected to take tye latter option he should advise the Tribunal
how long he might need to do this, and | would adersif that was a reasonable period.

| told him that the fact that he was willing to tgothe Consulate and apply for a new travel
document could indicate that he had no fear irticgiao the Chinese authorities, and had not
been participating in protest activities outside @onsulate. He responded that he had gone
to the Consulate for the reasons he had alrea@gyngbecause he wanted to protect his wife.
He had had to authorise someone to deal with kirck. He had been very frightened
before entering the Consulate.

He stated that he had not told the Departmentaigaeé during his recent interview that he
had conceded to the Consulate and he was a Falgmgadatitioner. | told him that | could
infer from his failure to mention this significaf@ict to the delegate that the claim was untrue
that he had been asked about Falungong duringohiaat with the Consulate. He responded
that during his interview with the delegate his dhivad become totally blank. It was his first
experience of such an interview, he did not hawegration agent at that time, and he had
suddenly felt a strong fear because of his expeei@mthe PSB.

| noted that he had been without a valid visa irstfalia for some years when he decided to
apply for the protection visa in [month/year]. kad him why he had decided to lodge the
application at that particular time. He responde tvhen he arrived in Australia he had
been fearful of what the PSB had done to him, siscthe interrogation and torture. | asked
him why, if so, he had delayed seeking protectarsbd long. He responded that there was
the language barrier and he did not know the lsgstem. Initially he had just wanted to get
away and get a job. Later he had gained more krigeleand had become aware that fellow
Falungong adherents had lodged applications.

| asked him why he had chosen to take up the jeaofiFalungong when he did, knowing,
as he had claimed, that there were informers wgrionthe Chinese authorities in Australia
and that his brother had suffered because of hispractice. He responded that he had not
done any Falungong practice before because ofuowledge of the persecution of
practitioners in China. However he had been dramihliecause he had met a practitioner
from his province and had some fellow feeling beseatlney were from the same town. At
that time he was depressed and unwell. He had e@lge here so felt very close to her, so
had told her what had happened to him and his ero8he had talked with him about
Falungong practitioners, and why they had contirtogaractise, as his brother had, despite



their persecution. She had taught him, sayingkahtngong would help not only his mental
but also his physical health. He said that sinea the had been learning from her, and had
begun doing Falungong exercises in the followingrye

| told him that I could infer that he took up Fafjomg activities in Australia solely in order to
enhance his application for protection visa, arad ke was not a genuine Falungong
practitioner. He stated that he did not know alpratection visas when he took up
Falungong, and had not taken it up in order toagasa. He said that if he had wished he
could have claimed he had been a practitioner in& but had not done so.

| told him that according to the delegate he hadoeen familiar with the names of the basic
Falungong exercises and seemed to know little aBaluihgong principles when he was
interviewed. | put to him that this did not app&abe consistent with his claim to be an
adherent of Falungong. He responded that he wgshegvous and fearful during the
interview and had not understood the purpose ofjtiestions. He agreed that he had not
alerted the delegate to the fact that he was haliffigulty focusing on her questions and
was nervous, saying that he had not known how maolect himself.

| asked him a number of questions about Falungegry and practice, all of which he
answered readily and with apparent familiarity.

As to why he had told the delegate he had notestatbing the exercises at the time of the
interview, he said that he could not recall. He twdd her one had to study first and then
practise it.

Of his fears for the future, he said that he hashljgersecuted in the past but, because of his
activities in Australia, the danger of further parstion was multiplied.

asked that the Tribunal not make a decision untju&ries had been made about obtaining
evidence from the applicant’s family members, amd@y of the letter from the Consulate
which the applicant claimed to have signed. | agtvisim that the Tribunal was not seeking
documents from these sources, but neverthelessechgat to make a decision for 21 days in
order that any further materials to be submitted.

The Tribunal was adjourned on the understanding ifiao further questions became
apparent that may need to be put to the applicanfiirther hearing would be held. If that
were the Tribunal's intention after consideringladl evidence, the applicant would be
advised accordingly. In the event, as this deci@davourable to the applicant, the Tribunal
did not so advise him.

On [date] the representative provided a submisaimhnine attachments. The attachments (of
which items f) to i) were in English, items in Clse a) and d) were translated by an
accredited translator, and items b), c) and e) Wwareslated by an unidentified person). They
were as follows:

a) The applicant's certificate of graduation in [ad&h(certified copy of original
document);

b) certificate, naming the applicant, relating to apgra bank account (certified copy),
relating to the opening of the business;



c) the applicant's resident registration card (cediftopy). It showed his work unit and
his job;

d) divorce certificate recording the applicant's dosfrom his wife, (certified copy);

e) a brief letter (without envelope) purporting tofo@m the applicant’'s mother
(certified copy). She stated that before he divibytiee police had come to go home
several times and had taken away all his possessihe also stated that his sister-in-
law had had another medical procedure The authbsbla "her house" because it
was "more important to save her life". The sistetaw was recovering although her
mind was not stable, but "at least she could setyiv

f) a statement from a witness, asserting that s/heairasLun Dafa follower in
Australia, and that the author and the applicadtda to know each other at the "Fa
Lun Dafa Learning Place" at [suburb] (the authak bt state when). They have often
studied and practised together;

g) a statement from another practitioner, providingdantact details. The author stated
that she had met the Applicant in [month/year]after hatting had learned that they
came from the same province in China. She reattsedpplicant was very depressed
at that time, so had suggested that he take uprétatice of Falungong to help his
mood and also to keep fit. She said that laterhenhad "always" met him at
Falungong practice in [suburb] every Friday, andraither practice venue.

h) A statement from another witness, which providdtdontact details for the author.
S/he stated that she had witnessed the applicarg o the gate of Chinese
Consulate Sydney to spread kind thoughts to prtitegpersecutions that the Chinese
government made to the Falun Gong practitionersd anmber of occasions as listed.

i) A detailed report from a registered psychologisiwtihe applicant. The history given
to him by the applicant about his experiences im&kvas consistent with that given
by the applicant to this Tribunal. The psychologistted that a friend (the author of
the letter at item g) above) accompanied the agplito the psychological
assessment, and apparently acted as interpreiagdurThe psychologist conducted
tests for depression and anxiety, on the basishafwhe found that the applicant was
suffering from "a serious level of depressed maeduch could be dangerous if he is
forced to leave Australia, as | believe that helmarome suicidal which is a mental
health concern. It would appear that his practiginigalun Gong principles has had
some positive effect on his level of depressed moddHe also found that the
applicant was suffering from "extreme anxiety onip& He diagnosed the applicant
as having a particular condition, listing typicgihrgotoms which included memory
problems. He expressed the opinion that the traatofehe applicant’s brother and
his own interrogation by police were the primaryr®es of his trauma. He also
expressed the opinion that the applicant "must Ihadea Major Depressive Episode
when he was being discriminated, persecuted anaketaed by the local police in
China". His Depression was in partial remissiondose of his practice of the
Falungong philosophy.

Evidence from other sources



The practice/philosophy known as Falungong wasdednn 1992 in China by Li Hongzhi,
known to his followers as Master Li. Falungonga&séd on the traditional Chinese
cultivation system known as gigong, but is novetsrblending of gigong with elements of
Buddhist and Taoist philosophy. Other terms suchadign Dafa and Falungong are used in
relation to the movement. The term Falun Dafa &fgared by practitioners themselves to
refer to the overarching philosophy and practick @ibme Office 2002Revolution of the
Wheel — the Falun Gong in China and in ExA@yil). Falungong promotes salvationist and
apocalyptic teachings in addition to its gigongheats. Despite its own protestations to the
contrary, it also has a well-organised and techgioddly sophisticated following and has
deliberately chosen a policy of confrontation waththorities (Human Rights Watch 2002,
Dangerous Meditation: China's Campaign against FFglang February; Chang, M.H. 2004,
Falun Gong: The End of Dayslew Haven, Conn., Yale University Press, pp. 4491-95).

Falungong first came to the attention of PRC adutilesrafter demonstrations by its adherents
in April 1999 in Tianjin, and later that month ogles the Zhongnanhai in Beijing. The initial
government crackdown against it began in late 1889, when a number of government
Departments implemented restrictive measures aga@snovement, banning it and issuing
an arrest order for Li Hongzhi. The movement wadated an “evil cult” and outlawed in
October 1999 (Chang, 2004, pp.8-10; UK Home Of#i682,Revolution of the Wheel — the
Falun Gong in China and in Exilépril).

From July 1999 on, Falungong protests were couateyepolice roundups in which
thousands of practitioners were detained in pdickups and makeshift facilities for short-
term "reeducation”. The crackdown was accompanyeal ¢tbordinated media campaign by
China’s public institutions, highlighting the alksd)dangers of Falungong and attempting to
justify the crackdown. From July 1999 until the eid 999 a “legal infrastructure” to

counter Falungong was erected: the banning of CE&mlers, civil servants and members of
the military taking part in Falungong activitieegtintroduction of restrictions on legal
officers representing Falungong practitioners aodaular calling for confiscation and
destruction of all publications related to FalungolRalungong internet sites also came under
attack.

By October 2000, a year after the "evil cult” regigns went into effect, the government was
demonstrating less and less tolerance for rankfigag@ractitioners who continued to defy

the government by participating in protest ralliestead of sending them back to their
hometowns for "transformation”, they were immediatietained.

Reports suggest that a series of increasinglyicase measures was implemented during
2001. Such measures included the utilisation ofensevere sentences, allegedly
incorporating the use of psychiatric institutiongdetain and “re-educate” Falungong
practitioners; an increase in systematic and satetioned violence against Falungong
practitioners; an escalated propaganda campaignsadalungong, repeatedly reinforcing
the government’s message that the group was ahcldt/i which posed a threat to Chinese
society; and the utilization of state institutiwgh as the police and universities to combat
Falungong. Reports suggest that PRC authoritiesatempted to restrict the movement of
suspected Falungong practitioners within Chingrévent the international press from
covering the activities of the Falungong movemant launching an offensive against the
internet structure underpinning the effectivenddt® Falungong organisation in China

The measures employed by PRC authorities durind 2@0e met with some degree of
success: by late 2001 many reports were suggesimdralungong had been effectively



suppressed as an active and visible organisatitmnaChina. The success of these measures
also necessitated a change in the conduct of thed@ng organisation in China itself. While
there has been a dramatic abatement in the vigibiliFalungong activities within China,
there were increasing reports highlighting demeasins in China by foreign followers of
Falungong. These demonstrations had been met trathgsresistance from PRC authorities,
with the arrest, temporary detention and expulsicioreign Falungong adherents commonly
reported (Human Rights Watch, 20@3ngerous Meditation: China's Campaign against
Falungong February; UK Home Office, 200Revolution of the Wheel — the Falun Gong in
China and in ExileApril; Pomfret, J. and Pan, P. P. 2001, ‘TortisrBreaking Falun Gong’,
Washington Posb August).

The US State Department has more recently saidllasvé of the treatment of practitioners:

Since the crackdown on Falun Gong began in 19%nates of the numbers of Falun Gong
adherents who died in custody due to torture, glarst neglect ranged from several hundred
to a few thousand ... UN Special Rapporteur Nowakmeg in March that Falun Gong
practitioners accounted for 66 percent of victirhalteged torture while in government
custody. (2007, Country Reports on Human Rightstites — 2006, released by the Bureau
of Democracy, Human Rights, and Labor, 6 March 2007

Relatives of practitioners

The Immigration and Refugee Board of Canada (IRB#3) provided advice on the
harassment of family members of known Falungongeeatiis (IRBCCHN37941.E, China:
Whether there is evidence that the Public Sec@uieau (PSB) is harassing (i.e. arresting,
interrogating, demanding self-criticism) the famiembers of known Falun Gong
practitioners; if so, whether the PSB is performihgse actions in order to obtain
information about the practitioner, the organizatjand/or other member&p January;
Immigration and Refugee Board of Canada 2@12N40474.E — China: Update to
CHN37941.E of 10 January 2002 on the harassmeiatnafy members of Falun Gong
practitioners by the Public Security Bure&¥, November). The reports cited are
predominantly sourced from Falungong informatiod eesource centres.

The US Department of State’s Country Reports on &luRights Practices — China (includes
Tibet, Hong Kong, and Macau) — 2003 notes in relspiexelatives of dissidents generally:

Authorities also harassed relatives of dissidentsraonitored their activities. Security personrebtk
close watch on relatives of prominent dissiderastiqularly during sensitive periods. For example,
security personnel followed the family members alftfral prisoners to meetings with Western
reporters and diplomats. Dissidents and their famiémbers routinely were warned not to speak with
the foreign press. Police sometimes detained fagves of dissidents (US Department of State 2004,
Country Reports on Human Rights Practices — Chinel{des Tibet, Hong Kong, and Macau) — 2003
February 25, Section 1f.).

Specifically in respect of Falungong adherentsliBeState Department, in its 2001
International Religious Freedom Reponbted that the PRC had intensified its campaign t
repress Falungong followers in early 2001, as RR€ Ruthorities were frustrated by their
lack of progress in eradicating the organisatiosh, @articularly, in minimising its public
manifestations such as public group exercises aidyhvisible demonstrations. The report
stated in this respect that:

The tactic used most frequently by the Central Gawent against Falun Gong practitioners has been
to make local officials, family members, and emglisyof known practitioners responsible for
preventing Falun Gong activities by individuals (D8partment of State 2001, section II).



The Human Rights Watch repolangerous Meditation: China’s Campaign Against
Falungong,similarly details theprogression of the PRC Government’s campaign agtias
Falungong movement in late 2000 and during 2001

The most significant changes came after a CentmakWonference (a meeting of high Party officials
from all over China called by the Party Central @aittee) in mid-February 2001, when President
Jiang told provincial and municipal Party officia¢sstrengthen local control over Falungong
practitioners. The plan called for the immediaterfation of local “anti-cult task forces” and siaril
units in universities, state enterprises, and $ocganizations to augment the “610 office” (nanfied
the date of its founding), which reportedly hadrbd&ecting the crackdown since June 10, 1999, and
the “propaganda work office, which was in charg¢hef media campaign.” It ordered local officials to
detain active practitioners and to make certaibfdmailies and employers guaranteed the isolatfon o
those unwilling to formally recant (Human Rights téka 2002 Dangerous Meditation: China’s
Campaign Against Falungonganuary (released 7 Feb 2002), ‘Section Il -idhele and Response’ —
Human Rights Watch, 200Dangerous Meditation: China’s Campaign Against Fejong January).

And continues:

[B]ehind the scenes, China’s leaders continuedhforee the “responsibility system,” whereby “all
levels of government leaders, police, neighborhzandtes, work units and family members must
receive punishment” if a practitioner reaches Bgijio protest. The tactic made it possible to keep
Falungong from making international headlines diahed local authorities to continue to persecute
believers with little chance of eyewitness inteimadl coverage (Human Rights Watch, 2002, ‘Section
Il — Defiance and Response’ — Human Rights Wa2€i92,Dangerous Meditation: China’s

Campaign Against Falungoig

A report on the Australian Falun Dafa Informatioan@re website states:

Over one hundred million Falun Gong practitionard aeveral hundred millions family members of
practitioners have been living under pressure eadfbr several years. Institutes at different leue

the Party and in the government, the army, schatadfferent levels, scientific research institutes
news media, business enterprises, public secufites, courts, the Procuratorate [a unique legal
system in China dealing with government employewsRarty members], prisons, detention centers,
forced labor camps, and even prisoners or detainagetention centers and forced labor camps, have
all been forced to take part in the persecutionl@ubme accomplices either willingly or unwillingly
committing crimes of all different levels of depitgu(‘The Complete lllegality of the Jiang Regime’s
Persecution of Falun Gong’ 2002, The AustraliaruRdbafa Information Centre web site, undated, p.1
— http://www.falunau.org/illegalpersecution.htraccessed 16 July 2004).

The report continues:

If a practitioner and his family members were klllzecause of his belief in Falun Gong, then their
distant relatives may not even dare to take a &idkeir corpse or inquire about the cause of their
deaths 2002, The Australian Falun Dafa Informa@amtre web site, undated, p8).

A December 2002 report on the Falun Dafa infornmatientre website details the case of a
woman tortured to death and subsequent threatsr tamily. The report claims “County
Committee Secretary Zhao Xinchao and 610 OfficeeCWang Genting issued official
orders to cut off Ms. Kang’s family members’ wagesl in an attempt to prevent them from
taking any action regarding Kang's case” (‘Womae<in Police Custody While on Hunger
Strike to Protest the lllegal Detention’ 2002, Faafa information centre website, 3
December -http://faluninfo.net/DisplayAnArticlePrint.asp?IDZ66— 18 June 2003).
Another article describes the plight of childrerpeaédctitioners, who may be left without
guardians, detained with their parents, or tortucedeath (‘Representative of the Worldwide
Organization for Women Condemns the Persecutidfabin Gong Practitioners’ Families
and Children’ 2004, Clearwisdom website, 24 August,
http://www.clearwisdom.net/emh/articles/2004/8/2486p.htmF accessed 7 September
2004).



Falungong practitioners themselves have documehe&efbrms of mistreatment suffered by
practitioners from the time of the first arrest<Ghina in July 1999. These publications
contain personal accounts provided by practitiomef3hina via phone calls, emails, faxes
and so on. One publication claims:

some workplaces have warned people that they mdiydaeor their jobs may be changed if they are
unable to prevent their family members from prastd-alun Gong (Falun Gong, Report on Extensive
and Severe Human Rights Violations in the Suppressi Falun Gong in the People’s Republic of China
Compiled and Edited by Falun Gong Practitionerstdd2000, Book 1: The Report (from 1999 to March
2000), Part I: Summary from http://hrreport. trussdm.net) p.12)

Book 2 (1999-2000) includes a chapter on “Socidl Boonomic Coercion”, which includes

a number of personal accounts detailing instan¢esevthe employment status of Falungong
practitioners has been undermined. The report deduhe case of practitioners’ family
members not allowed to be hired, promoted or résduby the army (Falun Gong,Report

on Extensive and Severe Human Rights ViolatiotiserSuppression of Falun Gong in the
People’s Republic of Chin€ompiled and Edited by Falun Gong Practitionstarch 2000,
Book 2: Supplement: List of Cases, 4.1.9 p124 p:Mtirreport. truewisdom.net).

Another article details local officials and riotlpe visiting the home of a practitioner and
pressuring her family members to publicly condetmnFalun Dafa founder (‘Family of a
Falun Dafa Practitioner Takes a Stand Against fyatg) Evidence’ 2004, Clearwisdom
website, 29 Augushttp://www.clearwisdom.net/emh/articles/2004/8/2858p.html-
accessed 7 September 2004

Human Rights Watch provide a list of the laws asgltation used to crack down on
Falungong. Although there are no specific laws r@giilations used to repress Falungong
family members, the report notes the laws formeatt‘pf a broader system of social control
in China (Human Rights Watch 2002, Dangerous Mé&ditaChina’s Campaign Against
Falungong, Appendix II).

A 2003 paper by the IRBC quotes a representatiteeoFalun Dafa Association of Canada
(FDAC) who reported that she had “heard/read cuite@mber of stories [where] supporters,
especially family members were persecuted dueeio slupport to Falun Gong, or simply
because they are family members” ... According toréipeesentative, these non-practitioners
may be “interrogated, arrested, beaten, removed their jobs, demoted, or refused
bonuses” ... The examples she provided related tplpacho had published information on
the internet criticizing the Chinese authoritieREBC 2003,CHN42185.E — China: Situation

of people who do not practice Falun Gong, but whpase the government’s policy of
labelling the group a cult and who encourage othterkearn about Falun Gong (2001-2003)
2 December).

The same IRBC paper reports on family membersadttioners who are not practitioners
themselves. The report states:

= Ata 2003 press conference in Canada, Wang YuZfajen Gong practitioner, claimed his
family members in China have been abducted andtadédecause of his involvement in the
Falun Gong and his public statements against ttieeSa administration (Clearwisdom 19
Apr. 2003).

= Another article describes the story of Ming Li, @u@h Gong practitioner, and her non-
practicing daughter, who reportedly was detainegise times by police because of her
mother’s involvement in the group (Clearwisdom 1dvN2003). According to the mother’s
testimony, although she and her daughter were itelim the United States in 2003, for the
previous three years the police in Guangzhou Gity fefused to issue the daughter a passport



because of Jiang Zemin’s alleged policy that “Faliong practitioner’s relatives are not
allowed to go abroad™ (ibid.).

= A 10 May 2001Wall Street Journaarticle posted on the Clearwisdom Website documnitets
plight of Zhang Xueling who was sentenced to thyegrs without trial in a labor camp after
she made repeated, unsuccessful attempts to hapelibe authorities confess to torturing to
death her mother, a Falun Gong practitioner, anssioe a death certificate. Although initially
a non-practitioner, Zhang Xueling eventually becarmember of the Falun Gong/éll
Street Journall0 May 2001). (IRBC 2003, CHN42185.E — China: Sitraof people who do
not practice Falun Gong, but who oppose the goventisipolicy of labelling the group a cult
and who encourage others to learn about Falun G#1@L-2003), 2 December).

In 2007 the IRBC said that

In 8 June 2007 correspondence, a representatihe ¢falun Dafa Association of Canada
stated that

[the Chinese] authorities use ... family memberéastages" to force [Falun Gong]
practitioners to give up the practice. If practitios do not cooperate with the authorities, their
family members are subject to punishment as wellhe punishment includes harassment by
the police (random visit by police to the homehitaary interrogation, losing [a] job, losing
[the] chance of promotion, losing [a] pension/statesing, etc.

The Representative further noted that there haga bases of arrests of family members of
Falun Gong practitioners ...

The United States (US)-based Falun Gong Human RMtarking Group (FGHRWG), an
organization that publicizes "human rights violasagainst Falun Gong practitioners" ...
similarly notes that the Chinese government "tortsiefamily members of Falun Gong
practitioners to pressure them to renounce theipeac. On its Website, the FGHRWG states
that "brothers and sisters are fired from theisjatiders are stripped of their retirement
benefits, and children are expelled from school(2007, IRBC, “China: Treatment of family
members of Falun Gong practitioners by the Chimeskorities; situation of persons who
unwittingly or knowingly assist Falun Gong praditers (e.g., by allowing use or rental of
property, offices, office equipment, vehicles, gtthe treatment of such persons if they deny
knowledge of having assisted Falun Gong practitinegree to cease such assistance, or
denounce Falung Gong”, CHN102560.E, 11 July).

FINDINGS AND REASONS
The Tribunal is satisfied, and finds, that the aapit is a national of the PRC.

Having had regard to his oral evidence, the doctangrevidence submitted since the
hearing, and in particular the recent report frompsychologist, | consider the applicant's
oral account to the Tribunal at the hearing to brithful reflection of his history and
circumstances in all key respects. His oral evideboth to the Department and to this
Tribunal, has at times been vague, and he didetidhe Department of his ill-treatment
during his contact with the police. However in mgw it would be unreasonable, given the
psychologist’s observations and diagnosis, to eatethat that vagueness and omission
points to a lack of truthfulness. | have also heghrd to the evidence from the other sources
set out above (Human Rights Watch, 2002; UK Homie®f2002; Pomfret and Pan 2001),
which | consider reliable, indicating that the ation in the year in which the applicant left
China, was one of intensifying state-sanctionedth&eatment of people associated with
Falungong. | further note the evidence from theSti&e Department (2001) that in that year
the tactic used most frequently was to make (anmbingrs) family members responsible for
the activities of relatives who were Falungong ptaners. The applicant’s evidence about
his own experiences was entirely consistent with th



The Tribunal is satisfied that the applicant h&sather who has been subjected to very
serious ill treatment and discrimination by the P&@Ehorities because of his political
activism in 1989 and because of his subsequenhiereent with the Falungong movement.

The Tribunal is satisfied, on the basis of the emk from independent sources above, that
Falungong was declared illegal in 1999.

The Tribunal is also satisfied that the applicawtved work for his brother and that he was
suspected by the authorities of having informa#ibout his brother’s activities or contacts in
relation to Falungong. The Tribunal is satisfiedttthe applicant was subjected to several
days of serious ill treatment, involving tortureclhuse of these suspicions. The Tribunal is
also satisfied that he lost both his business @& gh for this reason, and that he had
difficulty finding employment subsequently becao$¢broadly speaking) a political opinion
imputed to him because of his brother’s historyhvite authorities and his own difficulties
with the authorities.

The Tribunal accepts that he left China becaudeun&d his position intolerable, a
perception that may well have been exacerbatedsosuffering from the psychological
consequences of his ill-treatment in police custody

It is the case that he did not formally seek pricd@cn Australia for many years, indeed
several years after his arrival in Australia. Sadbng delay is seeking protection could well
point to an absence of fear of harm in one's owmtry. However, relying on the
psychologist’'s observations, | do not consider ithabuld be reasonable to draw such an
inference in this particular case.

The precise present circumstances of the applchrdther remain unknown to the applicant
and to this Tribunal However | am satisfied that mother, through his political activities in
1989, his subsequent involvement with Falungond,tas limited or no compliance with
reporting conditions set down by the PSB, has sh@wattern of resistance to the authorities
which has already had serious adverse effectssoovin wife and, before that, on the present
applicant.

On the basis of his evidence and the evidence fhenpsychologist, the Tribunal is satisfied
that the applicant primarily took up the practi¢d-alungong in Australia recently because it
gave him some relief from his psychological proldem

The Tribunal has accepted that he already hasarpoord with the PSB, has already been
subjected to very serious ill treatment by thegmhnd has been subjected to discrimination
in terms of employment because of a political ainmputed to him arising from his links
with his brother. Having regard to this historye thribunal must consider whether the
applicant may be again detained and questionedeb? B if he returns to China, on
suspicion of having links with Falungong practigéos abroad or because of continuing
suspicions about his brother's activities.

There is an element of unpredictability as to h@antight be perceived by the authorities if
he returned to China, and how harshly he mightdeged. However in the Tribunal's view
the chance is not remote that he may face deteatidrinterrogation. Noting that he has
already been subjected to treatment amountingrsepation during his only previous period
of detention, accepting the possibility that histiggpation in Falungong activities in
Australia may have come to the attention of then€ée authorities, and having regard to



recent evidence from the US State Department (20@1 )since 1999 up to several thousand
Falungong adherents have died in custody due tior&rabuse and neglect, the Tribunal is
satisfied that the applicant has a well-founded &aerious harm by Public Security Bureau
officers if he returns to China. That harm wouldwrcfor a combination of reasons
enumerated in the Refugees Convention, being &qablopinion imputed to him, either
because of his own activities or because of haimiship with his brother, and his imputed
membership of a particular social group "Falungpragtitioners”.

For the reasons set out above the Tribunal findssttie applicant has a well-founded fear of
Convention-related persecution in the People's Blepaf China.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theedfersatisfies the criterion set out in
s.36(2) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the Applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act1958.

Sealing Officers ID: PRRTIR




