FEDERAL MAGISTRATES COURT OF AUSTRALIA

SZLXR v MINISTER FOR IMMIGRATION & ANOR [2008] FM8BY

MIGRATION — Review of Refugee Review Tribunal decis — refusal of a
protection visa — applicant claiming persecutionGhina based upon her
practice of Falun Gong — applicant not believed kether the Tribunal
breached s.424AA or s.424A(2A) considered — noenwgable error found —
application dismissed.
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REPRESENTATION

The Applicant appeared in person

Counsel for the Respondents: Mr G Kennett

Solicitor for the Respondents: Australian Government Solicitor

ORDERS
(1) The application is dismissed.

(2) The applicant is to pay the first respondent’s £@std disbursements
of and incidental to the application in the sun$6f000 in accordance
with rule 44.15(1) and item 1(c) of part 2 of schkedl to theFederal
Magistrates Court Rules 20qCth).
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 201 of 2008

SZLXR
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT
(revised from transcript)

1. This is an application to review a decision of fRefugee Review
Tribunal (“the Tribunal”). A decision was handedwdoon 8 January
2008. The Tribunal affirmed a decision of a detegaf the Minister
not to grant the applicant a protection visa. Hpplicant is from
China and had made claims of persecution based h@opractice of
Falun Gong. Background facts relating to the applis arrival in
Australia for protection visa claims and the Triudecision on them
are conveniently summarised in the Minister's wnttsubmissions
filed on 6 May 2008. | adopt as background for pleposes of this
judgment paragraphs 1 through to 6 of those wrgtdmmissions:

The applicant is a citizen of the Peoples RepuddliChina who arrived
in Australia on 15 May 2007 and applied for a pectte visa on
7 June 2007. On 9 July 2007 a delegate of the SWinidecided to
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refuse the visa, and on 30 July 2007 the appliapptied for review of
the delegate’s decision by the Refugee Review Tfiabt

The Tribunal handed down its decision, affirming thecision of the
delegate, on 8 January 2008.

Briefly, the applicant claimed that she was an agifiteof Falun Gong.
The police had searched her home and detainedriedhypand after
being detained she saw her fellow practitionersigp@irrested. While
hiding at a friend’s place she heard that one dajsé¢h fellow
practitioners had succumbed to torture and toldpiece about her.
She asked her friend to get her a visa to comeusiralia’®

The Tribunal concluded that the applicant was niotutful or reliable
witness and had fabricated aspects of her evideritepecifically did
not accept:

(@) that she had commenced practising Falun Gor@actober 2006
as claimed:

(b) that she had joined a group in Guilin city grdctised between
October 2006 and April 2007;

(c) that she had been detained and questioned lme gzecause of
suspected involvement in Falun Gohg;

(d) that she had seen her fellow practitioners dpeanrested but
escaped arrest hers&lf;

(e) that she was wanted by police in connectiorh idalun Gong
when she left Chin;

(H that she had a genuine interest in Falun Gongyould attempt
to practice it if returned to Chirfd.

The Tribunal accepted that the applicant had baealved in Falun
Gong activities in Australia but considered thae $tad done so in
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See Relevant Documents (RD) 78.
RD 77 (date of handing down shown at RD 94).
See the summary at RD 81-82.

RD 92.9-93.1.
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order to strengthen her claim to be a refugee.ostngly the Tribunal
disregarded these activiti&s.

The Tribunal thus had no basis upon which to calelthat the
applicant had a well-founded fear of persecution doConvention
reason in China.

2. These proceedings began with a show cause appficdilied on
29 January 2008. The application raises the siggiand of asserted
unfairness in the Tribunal decision. The applmatiprovides no
particulars of unfairness. The supporting affiddied with it simply
annexes a copy of the Tribunal decision. On 19u=ely 2008 | gave
the applicant the opportunity to amend her appboaand to provide
additional evidence but she has not taken up forunity.

3. | conducted a show cause hearing in this mattétSomarch 2008. At
that time it became apparent that there was ar iasuo whether the
Tribunal met its obligations under s.424AA of thiggration Act 1958
(Cth) (“the Migration Act”). | ordered the Ministéo show cause why
relief should not be granted in relation to thaues pursuant to rule
44.12(1)(b) of the~ederal Magistrates Court Rules 20QCth) (“the
Federal Magistrates Court Rules”). The Ministeledi written
submissions in relation to that issue on 6 May 2008

4, | have before me as evidence the book of relevactiments filed on
25 February 2008. | also have before me the afitidaf
Naomi April Tondl filed on 8 April 2008 to which isnnexed a
transcript of the hearing conducted by the Tribunal

5. In her oral submissions the applicant did not et the issue that the
Minister was required to respond to. Her submrssiwere directed to
attempting to explain inconsistencies and otherbleras in her
evidence to the Tribunal. To some extent what thglieant told me
had already been told to the Tribunal. For example applicant told
me that her protection visa claims were made byuaregistered
migration agent with whom she had entrusted heairaff perhaps
unwisely. The applicant had already drawn thaias® the attention
of the Tribunal at the hearing.

1 RD 94.3-94.5.
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6. The Tribunal dealt with that issue in its reasanR@ 92. The Tribunal
noted that it had not assessed claims made in tbegtion visa
application and it only assessed the specific daimade to the
Tribunal. However, the Tribunal took into accouhte applicant's
evidence concerning the contact she had with tigration agent in
assessing her overall credibility. | see no errorthe Tribunal's
approach.

7. The issue that requires determination is whetherTibunal erred in
not disclosing in writing to the applicant adverséormation derived
from a document which the applicant had not suleahith support of
her review application for the Tribunal. The adeenmsformation was
plainly important to the outcome of the review. RD 93 the Tribunal
states:

The applicant submitted a document which purpottetie from

her employer and which stated that her employmeiat lbeen
terminated for reasons of a membership of an ewil (Falun

Gong) and that the decision to terminate had besported to
higher authorities. This letter was dated 17 ARGI07. Evidence
before the Tribunal also indicated that the appfitahad

submitted another letter from her employer in catioa with her

application for a visitor visa in April 2007 andahletter stated
that the applicant was a continuing employee anénded to
return to her work at the end of her holiday in &kaka. The

content of these letters is inconsistent. Theieppt told me that
she had no knowledge of the letter submitted wathalpplication

for a visit visa and that her friend had made ak tarrangements
however, | do not accept this explanation. | dmt find the

applicant to be a truthful witness and considertttiee letter of
17 April 2007 is false and has no probative valu€he letter,

which was submitted to the Tribunal prior to theaheg, has no
address and it is not clear how it came into theplegant's

possession. The style and content of the lettpeays designed
to provide the applicant with support for her clathmt she had
been implicated in Falun Gong practice. | havecgld no weight
on the letter of 17 April 2007 as evidence to supgbe

applicant's claims of practice in China.

8. In my view the inconsistent information the Tribudarived from the
document supporting the applicant's visitor visgpliaption was
significant in not only destroying the credibilibf her documentary
evidence but her credibility generally.
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10.

SZLXR v Minister for Immigration & Anor [2008] FMCA &7

The Minister concedes that prior to 29 June 200& #dverse
information in the visitor visa application relieghon by the Tribunal
would have required disclosure pursuant to s.42#i#he Migration
Act. However, the Minister submits that the effets.424A(2A) of the
Migration Act which commenced operation on 29 J@@97 is to
relieve the Tribunal of an obligation of disclosummder s.424A
provided that the Tribunal meets its obligationsdagclosure orally,
pursuant to s.424AA, also enacted with effect fragh June 2007.
Section 424A(2A) provides that the Tribunal is radiliged under
S.424A to give particulars of information to an kggmt, nor invite the
applicant to comment on or respond to the inforamatf the Tribunal
gives clear particulars of the information to thgplecant and invites
the applicant to comment on, or respond to, thermétion under
S.424AA. | accept that the subsection has the effet the Minister
contends. The review application in this case waeived by the
Tribunal on 30 July 2007. It follows that both A#22A) and s.424AA

apply.
Section 424AA provides as follows:

If an applicant is appearing before the Tribunalchase of an
invitation under section 425:

(@) the Tribunal may orally give to the applicamiear
particulars of any information that the Tribunal rders
would be the reason, or a part of the reason, fibirraing
the decision that is under review; and

(b) if the Tribunal does so--the Tribunal must:

() ensure, as far as is reasonably practicableat the
applicant understands why the information is reltgva
to the review, and the consequences of the infoomat
being relied on in affirming the decision that isder
review; and

(i) orally invite the applicant to comment onmspond to
the information; and

(i) advise the applicant that he or she mayksadditional
time to comment on or respond to the informatiarg a

(iv) if the applicant seeks additional time to coent on or
respond to the information--adjourn the reviewthé
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11.

12.

Tribunal considers that the applicant reasonablgade
additional time to comment on or respond to the
information.

| dealt with the operation of s.424AA BZLTC & Ors v Minister for
Immigration[2008] FMCA 384. At [16] of that judgment | noteldat

although s.424AA in its terms appears to confersardtion upon the
Tribunal, if the Tribunal elects to embark upon eurse of oral
disclosure at a hearing there are resultant olhigatas set out in
s.424AA(b)(1),(i1), (iii) and (iv). Section 424AAja repeats the
stipulation in s.424A(2A) that the particulars givef the adverse
information must be clear. The question is whether Tribunal met
those obligations.

The Minister contends the Tribunal did meet thoségations and
points to the transcript of the Tribunal hearingpages 32 and 33. The
relevant parts of the transcript are convenientimsmarised in the
Minister's submissions at paragraphs 13 through6to | incorporate
those paragraphs in this judgment:

During the Tribunal hearing the presiding membdd the Applicant
that she had concerns about some of the informatidver case, and
continued:

Now I'm going to go through each of those concamshat you
have an opportunity to comment on those thingslthmatvorried
about. | have to tell you what it is about eachnaarn that |
have, why I'm concerned about it and what relevaihdeas to
your application.

With each thing that | talk about | will ask youether you wish
to comment or respond to what I'm worried about.ydu think
you need extra time to comment on the informataun gan ask
me for that extra time. If you ask for extra timeill consider
your reasons for asking for the extra time. Sqgdo understand
what I'm putting to you? Okay, all right. Welk’go through
them one by on¥.

The presiding member then summarised the employte#et in the
following terms:

... there’s a letter to the consulate and it sayd tis letter
certifies thafthe applicant]s a staff member of the company and

2 Transcript p.32.
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is permitted to take her annual leave to go to ralist for
sightseeing during the period of April/May this gea We
guarantee that she will obey the outbound localslasuring
travelling and come back to China on the completbmer trip
and her position in the company will be kept for batil she
returns™

Having given the other letter to the interpreterdad to the Applicant,
the presiding member said:

Now the reason that I'm telling you about this It the two
letters seem to have been written at the same &inte what
they’re saying conflicts. So they’re saying quliferent things
about you and your employment. So the tribunalhtnfgom
looking at those two letters, those conflictingtdet think
perhaps that the evidence that you've given maybedruthful.
Now remember what | said before, | have to give wou
opportunity to comment on that information. Youn @sk for
additional time if you wish and | have to consigleur request if
you want additional tim&*

The Applicant responded that she had no idea howfrilend had
organised her trip to Australia and the followingleange ensued:

MS NICHOLLS: Okay. Is that how you wish to respto that
conflicting information?

THE INTERPRETER: Yes.

13. | accept the Minister's submission that the dedasemmary of the
employment letter and the reference to the visaliGgipn was
sufficient to discharge the obligation on the Trielto give clear
particulars of the relevant information.

14. | also accept that the Tribunal sufficiently expkd why the
information was relevant and the consequenceshiitg relied upon.
It is clear that the Tribunal invited the applicantcomment on or
respond to the information. It is also clear ttreg Tribunal told the
applicant that she might ask for additional time domment and
respond.

15. Although the applicant did request additional titnerespond to other
matters raised by the Tribunal (see the transatipage 36) she did not

3 Transcript p.32.
" Transcript p.32.
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16.

17.

18.

ask for more time to respond to this informatidrne Tribunal took the
trouble to confirm that the response given by tbpliaant was her
response to the conflicting information.

| am satisfied that the Tribunal met its obligasaimder s.424AA(b)
and s.424A(2AY. | am satisfied that there is no jurisdictionaiboe in
the decision of the Tribunal. The decision is,réfere, a privative
clause decision and the application must be digdiss

The application having been dismissed, costs shimlilwv the event.
The Minister seeks scale costs of $5,000. Theiapl indicated she
may need time to pay. | will not require paymegtdny particular
time. The applicant submitted that $5,000 may be eacessive
amount. | am satisfied that it is not. The Miarshas been represented
at three hearings in this matter, the Court boak tbeen prepared and
two sets of written submissions. Ms Tondl has areg@ an affidavit to
which was annexed a transcript of the Tribunal ingar The Minister
was represented by counsel today. The issue hieatMinister was
required to address was an issue of significance.

| will order that the applicant is to pay the firsspondent’s costs and
disbursements of and incidental to the applicaitiothe sum of $5,000

in accordance with rule 44.15(1) and item 1(c) aft2 of schedule 1

to theFederal Magistrates Court Rules 200dth).

| certify that the preceding eighteen (18) paragraphs are a true copy of the
reasons for judgment of Driver FM

Associate:

Date: 15 May 2008

!5 and thus relevantly also s.424AA(a)
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