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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class AZ) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Col@mhrrived in Australia and applied to the
Department of Immigration and Multicultural Affaifsr a Protection (Class AZ) visa. The
delegate decided to refuse to grant the visa atidliyn notified the applicant of the decision
and his review rights by letter. As the matter wHscted by the decision in the Srey case
(Chan Ta Srey MIMIA (2003) 134 FCR 308) the delegate renotifibeé applicant of the
decision by letter.

The delegate refused the visa application on teesthathe applicant was not a person to
whom Australia had protection obligations underRefugees Convention.

He applied to the Tribunal for review of the delegmdecision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2) of the Act, as in force before 1 ®eto2001, provided that a criterion for a
protection visa is that the applicant for the vgsa non-citizen in Australia to whom
Australia has protection obligations under the 1@5hvention Relating to the Status of
Refugees as amended by the 1967 Protocol RelatithgetStatus of Refugees (together, the
Refugees Convention, or the Convention).

Further criteria for the grant of a Protection @l&Z) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmagicular person. These provisions were
inserted on 1 October 2001 and apply to all pradactisa applications not finalised before
that date.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsludes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.
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In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicarithe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

The applicant appeared before the Tribunal to gixdence and present arguments.
The applicant was represented in relation to thieveby his registered migration agent.
Information provided by the applicant to the Depaait

In brief the applicant claimed that he had beenpperter of the UP, a political party in
Colombia. In the 1990’s he had witnessed a crimé&igit-wing) paramilitaries in City B

and gave information about it to the police. Thepp&ators were jailed. They were released
a few years later. The applicant was threatenechasaulted by them when they were
released. A few years later he was involved inaidant which he believed was intended to
kill him. The police did not act on his complainise left Colombia that same year and ever
since had been in Australia. He feared furtherisefs.

Details of these claims were as follows:

In biographical details on the protection visa &ggtlon forms (completed in the 1990’s) his
age. He was born in Town A in the Province A in@wobia. He was ethnically a "Mestizo
(Spanish and South American Indian)" and was adeestal Christian. He was not married.
He had no family members in Australia and had sgdiin Colombia. He had undertaken a
number of years education in Colombia and had é&fipagion.

From birth to the early 1990’s he had lived atragkg address in Town A in Province A From
then until a few years later he had lived at alsiagldress in City B [approximately several
hundred kms away]. From then to when he came tdrélisshe had lived at a single address
in the town of City C in Province A [several kilomes from Town A].

[Information about applicant’s work history deletedaccordance with s.431 as it may
identify the applicarjt

In a handwritten statement attached to the pratestisa application forms he wrote that
while he was working at Place A, a bomb explodegiwds injured. He recognized the
people who planted the bomb, who were known togensonally and who he later identified
as members of the local police force. These pewple acting as members of a paramilitary
group that was acting against the Place A ownemsnwit was subsequently suspected were
members of the drug trafficking Cartel B. Placeds a front as a legitimate business. He
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said that he did not know the bombers personallydrognised them because they lived
near him.

He claimed that it was only when he gave informatmthe investigating police that he
became aware that the bombers were police offit@reediately after identifying the
bombers he began to receive threatening telephallsetelling him to change his evidence,
saying that he was mistaken and that he did nogreze any of the bombers. On a few
occasions, all of which occurred within a few dayshe bombing, he was picked up by a
police patrol with a few officers, although theioéfrs in each case were different. He was
driven to the outskirts of town and threatened.yTiodd him to withdraw his evidence
against their colleagues or he and his partnerselaoldress they knew, would "suffer the
consequences”. On the last occasion he was pHysasalulted.

He could not report these events to the police @akera formal complaint because it was the
police who were persecuting him. His partner paggcand immediately went to Country Z.
Their relationship ended.

He claimed that he began to change residence ‘agdguHe eventually found out that the
paramilitary police had been “condemned”, for ottrémes, to 25 years in jail. After that
things became calm again that he was not troubiéitlaufew years later when the men were
released from prison. By that time he had movenhf@ity B to City C, although his bank
accounts remained in City B under a City B addradew months later he opened a bank
account in City C using his City C address. Thesa must have traced him through it
because soon after an incident occurred. He wamiegy home in his vehicle and had
stopped at an intersection A man got out of a ‘&exgrvice vehicle" which had stopped
behind him and fired at least one shot at him. élled the ground then took his vehicle and
fled. He was going so fast that he crashed intd#uk of another vehicle and lost
consciousness. When he awoke he was surroundedri®sses. They told him that men
pulled up, got out of their vehicle and stood logkat him for a time. The witnesses thought
they were going to take him to hospital as he wesding profusely but the men got back in
their car and drove away. He realised later they girobably thought he was dead. He was
taken to hospital by transport police. He remaitiedle "for a time" after his wounds were
treated. On his release he remained "in hidingilahome. He then decided to come to
Australia, using the visa he had obtained in cagghang happened after he learned the men
had been released from jail. [According to Departtakrecords, the visa was granted before
this incident]. He left Colombia legally throudtetairport in City B.

He wrote that he was seeking political asylum bseatihe returned to Colombia his life was
in danger.

He feared that as soon as he landed at the attgorhen who tried to assassinate him would
find out he was back. They would do so throughsthghisticated intelligence network which
existed among the paramilitaries, the police aheémogovernment authorities, and he would
be tracked down and killed as a reprisal for notating his evidence, and because they
feared he could give new evidence against themuseoaf their last attack on him. The
people he feared were the same men or their patanyitolleagues who had previously
attempted to assassinate him. He did not thinliCiblembian authorities could or would
protect him if he returned because they would notget anyone who was not a high
government official or important person, and theyt@cted their own comrades or ex-
comrades.
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Evidence submitted to the Tribunal

In a statutory declaration made by the applicanefterated many of these claims. However
there were also some significant differences. lyiree claimed that he had been a
sympathiser and supporter of the Patriotic Unioriyp@JP) when he was younger and had
attended many of their meetings and rallies. Thieypeas the target of assassinations and
killings by drug lords, proto-paramilitary groupsdasome members of the government's
armed forces. The party eventually declined an&ily disappeared.

Of the bomb blast in the 1990’s, he said that htehas partner, both of whom were working

at Place A, were interviewed by police on sevecabsions. When asked if they had seen any
"suspects” enter Place A that day, they told tHe@dhat said they had. This was "the person
who used to attend UP meetings and we have seeatlioth meetings a few times". They
suggested the police contact the UP office for ni@mation. As a result it was established
that the person was from a paramilitary group dad lhe had infiltrated the UP.

This incident revealed to the applicant that theapalitary group knew that he was a
sympathiser and supporter of the UP, and alsdi&nhew of the atrocities committed by the
paramilitary group. He received threatening telegghcalls from what he believed were
members of the paramilitary group that he must sputr would face the consequences. He
and his partner reported these threats to thegblit they disregarded them.

He claimed that the suspects were held in custods few years and released but were not
charged and "seemed not to be convicted".

He further claimed that later he was abducted akeéntto an unknown place, where he was
asked to prepare a list of members and sympathisessn to him. He was beaten up and
abandoned.

He claimed that as a result of this he gave ugobisand moved to City C where he lived for
a few years until coming to Australia. Meanwhile partner moved to Country Z and the
two lost contact.

He further claimed that later he was on his way &ama vehicle when he noticed another
vehicle close behind him. In trying to avoid it\was involved in a head-on collision. He was
hospitalised for a couple of weeks. The policerthticatch the perpetrators and said it was
an accident. The applicant believed by "intuitigeling” that it was related to paramilitary
groups. He said that witnesses to the accidenthiohcthat the people in the other vehicle
were carrying weapons and "stretched their necks¢ovhether | was still alive". He thought
they assumed he might have died so left in a huittyout bothering to take any further
action.

He said that many years had passed but the fetill isaunted him. He feared he would be
hit, kicked and killed if he returned to Colombia.

The Tribunal hearing

The applicant gave oral evidence that his siblingee both now living in City C They were
each married and had their own familidaf¢grmation about siblings’ employment deleted
in accordance with s.431 as it may identify thelappt].

He had no other close family members in Colombia.
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He gave his accommodation history as follows. He la@n in the town of Town A in City C
and lived there for quite some time. He had therneddo City C to and had lived there for a
few years. He then moved to City B and lived théreCity B he had lived at a couple of
addresses in succession, the first for about skewenaths and the second until his return to
City C. On his return to City C he had lived witis Bibling for several months in Town A,
until "the last attempt against” him. He had aijpPlace B and had lived on the premises,
but had stayed at his sibling's place on weekemdalfout more than a year.

As to why he had written only one address in CityrBthe protection visa application form
he said that that address was the second one et Wwaihad lived. As to why he had also
written that he was living in City B until a centdime he said he was not sure which date
was right.

[Information about applicant’s work history deletedaccordance with s.431 as it may
identify the applicarjt

As to whether he had earned money in any way &@ant working in Place B after he
returned to City C, he said he had not. As to wlyad written that he worked in a different
occupation, he said that he recollected he haddalse that.

1990’s bombing

The Tribunal asked the applicant what informatierhad given the police about the
bombing. He said that he and his partner workerkthighe police had interviewed everyone.
When his partner was on duty one morning she resedra person she had seen at UP
meetings. The UP had separated from FARC, but there still “rogue elements” who went
to the UP meetings. He and his partner had notadsd with him but had noticed him a few
times. She was surprised to see him accompanygugst that day, and had rung the
applicant about it. They thought he might have b&ewing a militant around the city. The
explosion went off that evening, when the applicaas on duty. The next day they found out
that the guest’s room had had the bomb in it. Was the account they told police.

He did not give evidence in court and gave no amitatement. He was interviewed a few
times shortly after the bombing, as were othef.stif and his partner said nothing to the
director of Place B about recognising the man.

He did not know where the trial was held. The aggpit just told police they should talk to
the UP and the police had done so, as a resulhimiwvthe applicant was told that the man
was an infiltrator, a FARC person who wanted tadidit the UP. Although the press said
that he was in the ELP, the UP told the applichat he posed as a FARC person but was
probably a member of the paramilitary. The appli¢hought that he was probably in FARC.
He never found out this man's name. He said thatiple of people were taken into custody
- the above man and another person.

He said he had no documentary evidence that théingnhad occurred or that he had
assisted the police.

He confirmed the Tribunal’'s evidence from otherrses that there was a spate of bombings
of places in City B at that time. He said he thdubht the paramilitaries were responsible
for them but were trying to lay the blame on FAR®Trder to justify the continued
crackdown.
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The Tribunal reminded the applicant that in histpeton visa application he had stated that
he recognized the bombers because they lived ndaubthat he did not know they were
police officers. Asked to explain why he had nontr@ned recognising anyone from UP
meetings, he said that he had given the detalissistatement through an interpreter, so was
planning to explain about the UP at the intervieihwhe Department. He conceded that it
was an important matter to omit from his writteaigis. He said he had not planned to apply
for a protection visa and did not know refugee law.

The Tribunal told the applicant that because thexe no mention of the UP in his written
statement to the Department at all, it was diffitalbelieve this aspect of the story. The
Tribunal offered him a brief adjournment to considis explanation. On resumption of the
hearing the applicant told the Tribunal that thertwas that he had not belonged to the UP.
He had gone to a few meetings but that was allwbieonly a sympathiser.

He went on to say that it was true he had workdélace A and the incident had happened.
He and his partner had given information to thegeaihat she knew who was responsible.
The police caught the culprits, and did tell théya &pplicant and his partner were the source
of their information. While both were still workirtgere, his partner received threatening
telephone calls, and the applicant himself receormsg such call. The callers said “keep your
mouth shut or we'll kill you”, and told the applitahat they knew about his family and all
about him. After this there were no telephone calls

Later he was abducted and threatened, but waseateibup. He remained at Place A and
nothing else happened.

About a couple of years after the incident, theyni out that the bombers had been released,
so became really scared. People were being kitldthatime, so because his partner had
friends in Country Z she moved there that year. dp@icant was reluctant to go

immediately, in part because he considered thah@pd exploited Colombia.

He said it was his view that the bombers had beeanpilitaries. In his opinion if they
harmed him it would be for revenge. He was unduteely were aware he supported the UP.

The Tribunal put to him that ever since the bomibexsame aware that the applicant had
given information to the police, they could havatsomeone to harm him, despite the
bombers themselves being in detention. He agresdiy could have done so and that they
had not.

He said that he had changed jobs, then had goketd&ity C from City B The accident had
happened later.

Invited to describe the accident, he said he wéssiivehicle and was heading home. There
was another vehicle behind him. He changed lanethbwehicle kept "pushing up" behind
him. The driver was putting people at risk. Thegswan intersection ahead. The applicant
decided to get ahead of them, but had a head-dsiconlwith another vehicle. He was flung
several metres from his vehicle and was unconscesple told him that the people in the
other vehicle had weapons. The occupants had |loaklein and then driven off. He was
then taken to hospital.

He agreed that if the bombers had wanted to kifl, they could have done so at his home or
somewhere else private at any time over the years.
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The Tribunal put to him that, having considered @ccount, it appeared that he had suffered
no intentional harm since his alleged abductionthatithe accident was simply an accident.
The applicant said that he agreed with this intggiion of events.

Of his current circumstances, he told the Tribuhat he had been living with his partner in
Australia since the 1990’s. However she was naranpnent resident. He said that he has
worked in several positions in Australia. He hadked hard in Australia.

He said he had not been involved in any politicaivéties in Australia. As to whether he
would want to become involved in politics if heueted to Colombia, he said he did not
intend to do so and that the UP was “dead”.

Invited to add anything further he wished, he shat when he first arrived in Australia he
knew of some other Colombians who had applied fotgation visas. They had given "fake
documents” to the Department and had been granbéelction visas.

Evidence from other sources
Colombians who witnessed or were victims of paréanil violence

The 2009 Human Rights Watch (HRW) annual reportfolombia states that the victims of
the paramilitary, along with other human rights adgocacy groups, are “frequently the
targets of threats”. No reports were located byUmal researchers regarding the situation for
individuals who gave evidence against paramilisagaie extended period of time ago. Reports
indicate however, that right wing paramilitariesitoue to commit human rights abuses and
killings in Colombia (Amnesty International 200Beave us in peace!’ Targeting civilians in
Colombia’s Internal Armed Conflice8 October, pp. 13-18
http://www.amnesty.org/en/library/asset/amr23/028&en/65b11bee-a04b-11dd-81c4-
792550e655ec/amr230232008eng pdiccessed 3 November 2009; International Crisis
Group 2008Correcting Course: Victims and the Justice and Relaaw in ColombiaCrisis
Group Latin American Report No. 29, 30 October3p.1
http://www.crisisgroup.org/library/documents/latamerica/recting_course___ victims_and _t
he_justice_and_peace_law_in_colombiapdiccessed 3 November 2009; UN
Commissioner for Human Rights 2008 port of the United Nations High Commissioner for
Human Rights on the situation of human rights iho@ia, United Nations General
Assembly A/HCR/7/39, 29 February, pp. 17 & 19; Hunights Watch 2009Vorld Report

— Colombia 14 January
http://www.hrw.org/sites/default/files/related_maa¢colombia_0.pdF accessed 3
November 2009; Freedom House 20B&edom in the World — Colombia (2002p
Januanhttp://www.freedomhouse.org/template.cfm?page=228y2009&country=758%
accessed 3 November 2009; US Department of St@@ 20untry Reports on Human

Rights Practices 2008 — Colombi2b February, introduction

An Amnesty International report from 2008 statest tt0% of demobilised paramilitaries
have “gualified for inclusion in the Justice anc&e process, which grants them significantly
reduced sentences as well as other proceduralitseinefeturn for disclosure (“full”
confessions) about their involvement in human sghlations and reparations to their
victims” The report states that individuals seekiedress for paramilitary violations through
the Justice and Peace process have been subjetirtiolation and murder. The report states
that “at least 15 people associated with the Jeisiicl Peace process have been killed and
around 200 threatened”. The report also statesrl#eptember 2007 “the government



created a protection programme for victims and @gses participating in the Justice and
Peace process” (Amnesty International 2008, ppl1715.8).

72. An ICG report from 2008 comments on the situatimnvictims of the paramilitary who have
participated in the Justice and Peace process)gayat “threats against victims are rising”
and that “five victims have been killed since JAQ05 because they denounced crimes
committed by former paramilitary groups” The repstdtes that in August 2007 a victim
protection program was established but that “vistiatant trust in security forces in various
regions is likely to hinder progress”. Accordingthe report “victims have filed 256
individual requests for protection” (Internatior@disis Group 2008, p.13).

73. Paramilitary groups are still active in the formcoiminal gangs. Some of these criminal
groups undertake “traditional” paramilitary opeoats, some undertake drug related activity
and others operate both drug and traditional operatNGOs estimate that there are between
3,000 and over 6,300 combatants involved in armmedps. The report states that “despite
government claims that these are simply criminaggathe evidence suggests that the
victims of such groups are the same human righigists, trade unionists and community
leaders targeted in the past by paramilitary gro@gsnesty International 2008, pp. 13- 14).

74. The 2009 HRW annual report for Colombia reportshencontinued targeting of civilians by
paramilitary successor groups. The report providedollowing information:

Successor groups to paramilitaries, which nevdy fiédmobilized, appeared increasingly
active, threatening and killing civilians, includitrade unionists and human rights defenders.

...Colombia’s paramilitaries are responsible famess against humanity and thousands of
other atrocities. They have also amassed enormeakiwand influence, in part through
mafia-style alliances with members of the militgogliticians, and businesspeople.

...The Uribe administration claims that paramilitarie longer exist. While more than 30,000
individuals supposedly demobilized, Colombian poosers have turned up evidence that
many of them were not paramilitaries at all, bahea, civilians recruited to pose as
paramilitaries. Law enforcement authorities neweestigated most of them.

Meanwhile, new armed groups often led by mid-lgparamilitary commanders have cropped
up all over the country. The Organization of AmariStates (OAS) Mission verifying the
demobilizations has identified 22 such groups litegathousands of members. The groups are
actively recruiting new troops, and are committiigespread abuses, including extortion,
threats, killings, and forced displacement. In MBdgfor example, after a steady decline in
official indicators of violence, there has beerusge in homicides, apparently committed by
these groups.

...Human rights defenders, journalists, local comryuleiaders, and victims of paramilitary
groups, as well as trade unionists, are frequehéytargets of threats.

The Ministry of Interior has a protection prograon fournalists and trade unionists, and
during 2008 it established a separate programifdins presenting claims in the context of
the paramilitary demobilization process. In May @enstitutional Court demanded a
thorough review of this program, which many victigsoups consider ineffective (Human
Rights Watch 2009).

75. The US Department of State report on human rigtastiges in Colombia for 2008 states
that the AUC (United Self Defense Forces of Colahpiaramilitaries and “new illegal
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groups” have continued to commit human rights abuseuding the “subordination and
intimidation” of witnesses. The report states that:

The AUC demobilization led to a reduction in kitlismand other human rights abuses, but
paramilitaries who refused to demobilize and néegdl groups continued to commit
numerous unlawful acts and related abuses, indjugialitical killings and kidnappings;
physical violence; forced displacement; subornaéind intimidation of judges, prosecutors,
and witnesses; infringement on citizens’ privaghts; restrictions on freedom of movement;
recruitment and use of child soldiers; and harassnrgimidation, and killings of human
rights workers, journalists, teachers, and tradenists (US Department of State 2009,
introduction).

In 2008EFE News Serviceeported that “a pair of armed men killed an AG@olombian
community leader who was a witness in trials inuajformer commanders of right-wing
paramilitary death squads”. According to the replogtvictim was “a witness in trials of ex-
chieftains of the AUC militia federation”. The rapatates that the “Inter-American
Commission on Human Rights had demanded that thentban government protect him”
but that the commission claim bodyguards assigadti were not present at the time of the
murder (‘Colombian who testified against militidais’ 2008, EFE News Servicel7

October)

Explosion at Place A in City B

No information was found by the Tribunal regardargexplosion or attack on Place A in
City B.

Ex-UP supporters

The 2009%olitical Handbook of the World Online Edition: @ohbiastates that the Patriotic
Union (UP) was created in 1985 and acted as thputeel political arm of the Revolutionary
Armed Forces of Colombia (FARC)” Reports indicdtattfollowing its creation the UP was
targeted by right-wing paramilitary units, who mereld between 2,000 and 3,000 members
including political candidates. Garry Leech, thé@dof theColombia Journaktated that

“by 1990 the Patriotic Union had basically beerderated, the remaining members have
either fled into exile or they've fled into the gles and joined the FARC” (Banks, A.S.,
Muller, T.C., Overstreet, W.R & Isacoff, J.F. (e@§09,Political Handbook of the World
Online Edition: ColombiaCQ Press, Washington, pp. 271 — 278
http://library.cgpress.com/phw/document.php?id=pb®& _colombia&type=toc&num=40
accessed 4 November 2009; ‘Colombia’s most poweettls’ 2003BBC News19
Septembehttp://news.bbc.co.uk/2/hi/americas/1746777 staccessed 4 November 2009;
‘Betancourt: Bolivia’s Morales proof the left casach power democratically’ 200BFE

News Serviges December; ‘The FARC: Colombia’s armed conflR@08,ABC Radio
National: Rear Vision website, 20 April
http://www.abc.net.au/rn/rearvision/stories/2008&291.htm- accessed 4 November 2009).

A BBC Newseport provides the following information on th&U

The FARC did briefly flirt with a political routeotpower, establishing a political party, the
Patriotic Union (UP), in the late 1980s. But the W&s decimated by right-wing death squads,
sponsored by drug traffickers and with links to gawment security forces. Some 3,000 UP
members were murdered, including the UP’s 1990igeatial candidate, Bernardo Jaramillo
Ossa. The political route was therefore effectivitysed to the FARC and they focused on
the military route to power, which they are stilllbwing today (‘Colombia’s most powerful
rebels’ 2003BBC News19 Septembéhrttp://news.bbc.co.uk/2/hi/americas/1746777 .stm
Accessed 4 November 2009).
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A transcript of an April 2008BC Radio Nationgbrogram provides the following citation
from Garry Leech, the editor of tli&lombia Journal

Between 1985 and 1990, more than 2,000 membebhg d?atriotic Union were assassinated,
including two Presidential candidates and fourtel@cCongressmen. So by 1990 the Patriotic
Union had basically been eradicated, the remaimambers have either fled into exile or
they've fled into the jungles and joined the FAR@G( this is where that second wave of new
generation of commanders in the FARC who are mdyaruintellectuals where they came
from. That slaughter also led to the end of thecpgaocess. By 1990 the ceasefire and the
peace process was over, and the FARC again, thootigie ‘90s went back to waging war in
the State again (‘The FARC: Colombia’s armed cotif2008, ABC Radio NationalRear
Vision website, 20 Aprihttp://www.abc.net.au/rn/rearvision/stories/2008/&291.htm-
accessed 4 November 2009).

The UK Home OfficeDperational Guidance Note for Colomiram 2008 comments on the
situation for individuals seeking asylum on theugrds of being a supporter or perceived
supporter of a right or left-wing group and thereféearing reprisals. It says that right wing
paramilitary groups “continued to commit numerontawful acts and related abuses during
2007 including political killings”. It also statéisat the state’s capacity to offer protection is
“limited due to the Government’s weak authoritysome regions and inability to counter the
influence in parts of the country of the FARC, Elad paramilitaries who refuse to
demobilise” (UK Home Office 2009).

FINDINGS AND REASONS

The Tribunal is satisfied, and finds, that the aapit is a national of Colombia and of no
other country.

The Tribunal is satisfied that during the Tribuhehring the applicant resiled from some
elements of his previous account. The TribunabtsBed that the oral account he gave to the
Tribunal after the brief hearing adjournment wasughful reflection of his experiences and
concerns, and has relied on it when consideringlvendne now has a well-founded fear of
Convention-related persecution.

The Tribunal accepts that the applicant was workmglace A in City B and that, during a
spate of bombings in the city during that montlacelA in which he was employed was the
target of a bombing. That claim is consistent whit evidence from the Federation of
American Scientists (undated) about bombings afgdan the city at that time.

The Tribunal accepts that he, his partner and stafé questioned by police investigating the
incident and that information given by the appliceontributed to the eventual apprehension
of those responsible.

The applicant said that his partner received séter@atening telephone calls, from which
the Tribunal infers that she was seen by the sallermore of a direct threat to their interests
as a source of information to the authorities tivas the applicant. He does not claim that
she was harmed in Colombia before her departur€dantry Z, and the Tribunal is satisfied
that she was not. However the Tribunal acceptsthigaapplicant himself received one
threatening telephone call and that, some few nsoafiter the bombing, he was abducted and
threatened, although not assaulted.

It is not implausible that paramilitaries were r@sgible for the bombing and for all these
threats. The Tribunal considers reliable the evigehat right wing paramilitaries were then
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commit human rights abuses and killings in Colomaral that they continue to do so
(Amnesty International 2008). However the evideinom the other sources above indicates
that they formed a network of individuals who actedoperatively on many occasions. It is
therefore significant that the applicant was abledntinue working at the same place
without any further incident of threat or harm eitlirom the bombers or from their
paramilitary associates, and that he continuetvéah City B, at the address at which he had
been living at the time of the bombing Given thaleuce of the paramilitaries’ willingness

to use violence as a first resort, and the fadtttitapplicant was very easy to locate, the
Tribunal infers from this that he was of no intér®sthem after his alleged abduction.

That perception is not changed by the later indideity C in which he was seriously
injured. It is understandable that he had someaonihat this was a targeted attack on him,
given the security situation in the country andlodence of the paramilitaries. Further, the
Tribunal accepts that witnesses to the incidek hain the vehicle’s occupants were armed.
However, given evidence that many private citizenSolombia are gun-owners (2009,
Sarria, N. “Small Arms in Latin America in the Afteath of the NACLA Study”, Council on
Hemispheric Affairs (Washington, DC), 18 Augusitp://www.coha.org/small-arms-in-latin-
america-in-the-aftermath-of-the-nacla-styddcessed 19 January 2010), evidence which the
Tribunal considers reliable, the Tribunal doesintar that the occupants were paramilitaries.
There is nothing about the incident that might oeably indicate paramilitaries were
involved, and it seems illogical, if this was arpted attack, that it would have been
conducted in this particular way. He agreed thahifone had wished to harm him, having
tracked him down to City C, they would probably @alone so at his home there or at least
in a less public setting. Further, there would kscpcal difficulties in the vehicles coinciding
on a public road so that an apparent accident doeikehgineered. The applicant himself
conceded that this was probably a genuine accidéet.Tribunal is not satisfied that it was
an attempt to harm him by paramilitaries or anyiowelved in the bombing of Place A.

The Tribunal considers that the applicant was asitierable risk of serious harm then
However that is some years before he left Colonthiang at least some of which time
paramilitaries wanting to locate and harm him cdwdsle done so with no difficulty. He does
not claim that they ever approached his family merlooking for him, nor that anyone
identifiable as a member of the paramilitary orreeeted in any way with the bombers ever
threatened him during those years. The Tribunaf the view that he was not at risk of being
serious harmed by these people at the time h€timbia.

It is now some years since the bombing incidenttaedlribunal is satisfied that, if he
returned to Colombia now, the chance of his beer@asly harmed by anyone associated
with the bombing would be remote.

The Tribunal considers reliable that right winggrailitary groups continue to commit
unlawful acts and related abuses, including palitkillings (UK Home Office 2008). The
Tribunal also has regard to the evidence that ip@ters and members have been targeted
for seriously harm in the past because of theitipal opinion and, as he was a UP supporter
(although not a member), has considered the applsceircumstances from that perspective.
The Tribunal considers plausible, and accepts,hbatid support the UP in the early 1990s.
However he told the Tribunal that the truth wag tireahad only attended a few UP meetings,
and also that he did not know if the paramilitaneshe bombers knew he supported the UP
at all. The Tribunal is not satisfied that they,ddthat they have since become aware of it.
The chance is therefore remote that he would b&epated on return to Colombia because of
a political opinion imputed to him arising from arpeption that he once supported the UP.
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The applicant has told the Tribunal that he hagieen involved in any political activities
relating to Colombia since his arrival in Australand that he has no intention of becoming
involved in any political activities if he returt@ Colombia The Tribunal accepts all this to
be the case and, as the party he supported prévisus longer active in Colombia, that his
not being involved in political activities in futeiwill not arise from a fear of being harmed,
but rather reflects a choice has made for othesorea

The Tribunal is satisfied that there has been rmmgé in his circumstances or in the political
or security situation in Colombia since his depatsuch that he now has a well founded
fear of being persecuted there for the reason litfqad opinion or for any other Convention
reason.

For the above reasons the Tribunal finds that ppdi@ant does not have a well-founded fear
of Convention-related persecution in Colombia.

The Tribunal notes the applicant’s evidence thatdsebeen residing in Australia for over a
decade, has established work here and has a phererHowever these are matters outside
the Tribunal’s jurisdiction.

CONCLUSIONS

The Tribunal is not satisfied that the applicaniperson to whom Australia has protection
obligations under the Refugees Convention. Theedferdoes not satisfy the criterion set out
in s.36(2) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class AZ) visa.

| certify that this decision contains no informativhich might identify the
applicant or any relative or dependant of the appili or that is the subject of a
direction pursuant to section 440 of egration Act1958.

Sealing Officers ID: PMRTO1




