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SZI0Z v Minister for Immigration and Citizenship [2 007] FCA 1870

MIGRATION - appeal from Federal Magistrates Court — whelega¢e of first respondent
refused application for protection visa — whereosec respondent affirmed decision of
delegate — where Federal Magistrates Court dischiapelication for constitutional writs —
where appellant national of People’s Republic cin@hk- where delegate accepted appellant a
Falun Gong practitioner in China — where delegateided appellant not of interest to
Chinese authorities — where second respondent etecappellant not a Falun Gong
practitioner in China — where invitation to appehd not advise appellant that whether
appellant a Falun Gong practitioner in China a facissue — where letter from second
respondent sent to appellant after hearing — wietter provided particulars of information
and invited appellant to comment — where appella@ntifies alleged categories of
information not properly raised by letter — whetlgeestion whether appellant a Falun Gong
practitioner in China an issue arising in relationthe decision under review — whether
second respondent obliged under s 425{ilyration Act 1958 (Cth) to give notice to
appellant of that issue — whether letter sent dfaring can satisfy obligation — whether
failure to comply with s 425(1Migration Act 1958 (Cth) — whether letter sent after hearing
can satisfy s 424AMliigration Act 1958 (Cth) — whether failure to comply with s 424A
Migration Act 1958 (Cth).

Held: Whether appellant a Falun Gong practitioner mn@ an issue arising in relation to
the decision under review — second respondentexblimmder s 425(1) to give notice of issue
where not apparent from delegate’s decision —rledent after hearing not capable of
satisfying notice obligation — second respondeaatined s 425(Yligration Act 1958 (Cth)

— letter sent after hearing capable of satisfyid@4A — alleged categories of information not
raised by letter not information within s 424A — fadlure to comply with s 424Migration
Act 1958 (Cth) — appeal allowed.

Federal Court of Australia Act 1976 (Cth) s 25(1AA), s 27
Migration Act 1958 (Cth) ss 91R(3), 91X, 422B, 424A, 425

Lee v Minister for Immigration and Citizenship (2007) 159 FCR 181 referred to

SAAP v Minister for Immigration and Multicultural and Indigenous Affairs (2005) 79 ALJR
1009 referred to

Sobey v Nicol and Davies, in the matter of Guiseppe Antonio Mercorella [2007] FCAFC 136
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SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs (2006) 231 ALR
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SZBYR vV Minister for Immigration and Citizenship (2007) 235 ALR 609 considered

SZEEU v Minister for Immigration and Multicultural and Indigenous Affairs (2006) 150 FCR
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IN THE FEDERAL COURT OF AUSTRALIA

SOUTH AUSTRALIA DISTRICT REGISTRY NSD 203 OF 2007
BETWEEN: SZI0Z

Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: BESANKO J
DATE OF ORDER: 30 NOVEMBER 2007
WHERE MADE: ADELAIDE (HEARD IN SYDNEY)

THE COURT ORDERS THAT:

1. The appeal be allowed.

2. The orders made by the Federal Magistrate oda2bliary 2007 be set aside and in

lieu of the first order there be orders that:

€)) A writ of certiorari issue, directed to the ged respondent, to quash the

decision of the second respondent signed on 8 BebAD06.

(b) A writ of mandamus issue, directed to the sdcmspondent, requiring the
second respondent to determine according to lawapimication made on
18 November 2002 by the applicant for review of dieeision of the delegate

of the first respondent to refuse to grant the Hapiea protection visa.

3. | will hear the parties as to the costs of tppliaation before the Federal Magistrate
and the costs of the appeal including the costhefapplication to adduce further

evidence on the appeal.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

This is an appeal from an order made by a Fedéagistrate and in determining the
appeal | am exercising the appellate jurisdictibrihess Court: s 25(1AA)Federal Court of
Australia Act 1976 (Cth). On 25 January 2007 a Federal Magistrateenaadorder dismissing
the appellant’s application for constitutional wrin relation to a decision of the Refugee
Review Tribunal (“the Tribunal”) signed on 8 Felbmnu2006.

The appellant is a national of the People’s RapuddlChina. He arrived in Australia
on 13 August 2002 and he applied for a protectisa wn 27 August 2002. A delegate of the
then Minister for Immigration and Multicultural anthdigenous Affairs refused the
application on 24 October 2002. The appellant addior a review of the delegate’s decision.
On 13 November 2003 the Tribunal affirmed the dafe' decision. | will refer to that
decision as the first Tribunal decision. The apgellapplied for constitutional writs in
relation to the first Tribunal decision and on 2&t@ber 2005 a Federal Magistrate set aside
the decision and remitted the application for reviem the Tribunal to be determined

according to law.
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The Tribunal reconsidered the application for egwviand by decision signed on
28 February 2006 it affirmed the decision of thiedate not to grant a protection visa to the
appellant. That decision is the second Tribunaisiee and the decision which is relevant for
the purposes of this appeal. The appellant apfbedonstitutional writs in relation to the
second Tribunal decision but the application wasnissed by a Federal Magistrate. The

appellant now appeals from that order of the Fddéagistrate.

The grounds of appeal in the appellant's amenad¢idenof appeal are as follows:

1. The learned Federal Magistrate erred in faiimgconclude that the
Second Respondent (“Tribunal”) had made a juriguhet error by
failing to comply with s 425 of the Migration Ac®%8 (Cth) (*Act”).

Particulars

a. On 24 October 2002 a delegate of the First Rehpu
(“Minister”) (“delegate”) refused to grant the Aplaat a
protection visa.

b. Nonetheless, the Delegate accepted the Appsllatgim to
have been a Falun Gong practitioner in China.

C. Based on what the Delegate had decided, andhtatbeematter
being raised by the Tribunal, the Appellant wasitkeat to
assume that his claim to have been (and to be)um Kaong
practitioner was not an issue in relation to theiglen under
review.

d. The Tribunal did not put the Appellant on notibat his claim
to be a Falun Gong practitioner was an issue @risinmelation
to the decision under review.

e. In fact the Tribunal asked the Appellant a serd basic
questions about Falun Gong and found that the Aqmel
answered those questions correctly.

f. Ultimately the Tribunal rejected the Appellanti&im to have
been a Falun Gong practitioner in China.

g. The Tribunal did not give the Appellant sufficieopportunity
to give evidence, or make submissions, about wiraet out
to be one of the determinative issues arising laticen to the
decision under review.

h. The learned Federal Magistrate should have foinad the
Tribunal failed to comply with s 425 of the Act dadfailed to
accord the Appellant procedural fairness.

2. The Federal Magistrate erred by failing to fihadt the Tribunal had
failed to comply with the requirements of s 424 Alod Act.

3. The Federal Magistrate erred in finding that teors of fact
committed by the Tribunal do not relate to jurisdinal facts. In
particular, the Federal Magistrate should have dotmat the Tribunal
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failed to have regard to evidence in support ofAppellant’s claim to
have been a Falun Gong practitioner in China.

Procedural issues

At the outset of the appeal, the appellant apglieamend his notice of appeal to add
grounds 2 and 3 above. Ground 2 contains an aitegtitat the Federal Magistrate had erred
in failing to conclude that the Tribunal had faileml comply with s 424A of the Act and
ground 3 contains an allegation that the Federadisfiate erred in failing to conclude that
the Tribunal committed an error of jurisdictionakt in finding that the appellant had not

been a Falun Gong practitioner in China.

The appellant had raised before the Federal Maggsan allegation that the Tribunal
had failed to comply with s 424A, although the artrs of this allegation on appeal to this
Court were wider than they were before the Feddeajistrate. The appellant had also raised
before the Federal Magistrate an allegation thatTthbunal had erred in failing to find he
was a Falun Gong practitioner in China, althougfoteethis Court the character of this
alleged error was put in terms different from thasewhich it was put to the Federal
Magistrate. Other than a complaint that the appboato amend was not made in a timely
fashion, counsel for the Minister did not identdyy prejudice which would flow if the
amendments to the notice of appeal were allowedvirtg regard to all the circumstances |
allowed the amendment and indicated to the Minitstat | would entertain an application for
an adjournment so that she could have further toraeldress the additional allegations. As it
happened, no such application was made and thestdirhad sufficient time to address the

additional allegations.

The appellant applied to tender on the hearintp@fappeal a transcript of the hearing
before the Tribunal. It was said by the appelthat this was relevant to the allegation that
the Federal Magistrate erred in failing to conclullat the Tribunal had not complied with
s 425(1) of the Act. The application was opposgdhe Minister. If unsuccessful in that
opposition, the Minister sought to tender what &iel svas an accurate copy of the transcript.
| have read both copies of the transcript and aljhothere are differences they are not
material to the issues on the appeal. It seemsetahat if the appellant is able to raise the

allegation of non-compliance with s 425(1) of thet &1 the way in which it is now put, the
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discretion should be exercised to receive the trgtson the hearing of the appeal. It is
strictly further evidence but it is, subject to th@rections, uncontroversial and it is clearly
relevant or potentially relevant to the allegatioh non-compliance with s 425(1).
Furthermore, the appellant was unrepresented b#ferEederal Magistrate. There have been
a number of decisions of this Court on the scopkedfect of s 27 of th&ederal Court of
Australia Act 1976 (Cth) and the differences between the discretios 27 and the common
law procedures relating to the receipt of frestiuother evidence on an appeal. For present
purposes it is sufficient for me to refer to theiden of the Full Court of this Court Bobey

v Nicol and Davies, in the matter of Guiseppe Antonio Mercorella [2007] FCAFC 136 at
[36]-[80].

It seems to me that the real question on the @gdpin to adduce further evidence is
whether the alleged non-compliance with s 425(1thefAct can be raised on appeal in the
way in which it is now sought to be raised. Althbutpe appellant raised an allegation of
non-compliance with s 425(1) before the Federalistegje the allegation was not developed
in the way it is now sought to be developed and ot suggested by the appellant that the
Federal Magistrate erred in rejecting the allegaéie it was put to him. Nevertheless, | think
the appellant should be permitted to raise thegatlenon-compliance with s 425(1) in the
way it is now put bearing in mind the fact that tygellant was not represented before the
Federal Magistrate, the fact that the Minister rahle to point to any prejudice if the
appellant is permitted to raise the point on thpeap and the fact that at the time of the
hearing before the Federal Magistrate the High Cload not delivered its decision $ZBEL
v Minister for Immigration and Multicultural and Indigenous Affairs (2006) 231 ALR 592
(“SZBEL"), a decision which discusses the scope of s 425(1

In conclusion, the appellant is permitted to raise matter in ground 1 of the
amended notice of appeal, and | will receive ash@revidence the transcript (both the

appellant’s copy and the Minister’s copy) as furtbeédence on the appeal.

For reasons which will become clear, the allegellife to comply with s 425(1) of
the Act means it is necessary to consider the dedéggdecision in some detail and it is to
that subject that | now turn.
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The delegate’s decision

In his application for a protection visa, the dfgpe claimed that he injured his leg in
the course of his work as a truck driver in 1998 #mat at about that time he commenced
practising the Falun Gong exercises. He foundtti@t improved his health. He claimed that
after the events of 1999 “we subsequently were goetneducated by the work unit”. He
claimed that he continued to practise his exerdisgs$in the surface”. The appellant claimed
that he was arrested for taking part in the preamarand broadcasting of a Falun Gong video
“to tell the truth in a Changehun television statioThe appellant claimed that he feared

persecution if he returned to China.

The delegate found that the appellant was a raltioh the People’'s Republic of
China.

The delegate was unable to accept that the appeléeced a real chance of
persecution within the provisions of the Conventibihe returned to China. The delegate
noted that the appellant had provided very fewildetd his Falun Gong activities and that
his application contained much material “which is a generalised, narrative nature as
opposed to claims specific to the applicant”. Tléedate said that she was unable to accept
without evidence that the appellant had ever bagalved in a leadership or organisational
role in any Falun Gong group in either China or #alg&a. The delegate said that the
appellant had provided no evidence of his involveime Falun Gong either in China or in
Australia and that he did not indicate that he wobé able to do so in the future. The

delegate said:

| am therefore only able to conclude that, if heswavolved in Falun Gong,
he was at the most a practitioner of Falun Gongoses only, and has no
profile in China.

The delegate noted that the appellant did notrctaihave been involved in any of the
protests in China which led to the large numbearoésts to which the appellant had referred
in his statement. The delegate said that she cdedltrom his statement that not only did the
appellant not take part in any protests “but treiMas willing and able to practise his Falun

Gong exercises in the privacy of his home”.
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The delegate noted the appellant’s claim thatddebeen arrested in 2002 for taking
part in the preparation and broadcasting of a vidée delegate said that she found it hard to
accept that the appellant would involve himselamactivity which could draw the adverse
interest of the authorities. She noted that theeligmt had not provided any details of his
involvement in the preparation and broadcastinghef video, nor was there anything to
suggest that he brought any particular experienséitis to that enterprise. The delegate said
that she was not convinced of the veracity of fhygeflant’s story. She said:

Even if the applicant had participated at some lewel in the video and was

arrested, the following points indicate that thisrao reason to believe that he

will be arrested or suffer any persecution for geanFalun Gong practitioner
if he goes back to the PRC.

The delegate noted the appellant’s claim to haeenbreleased by the police on
payment of a bribe by his friends and family. Tletedate noted that independent country
information suggested that action taken by the &wenauthorities against Falun Gong had
been directed against the leaders and organiserheofmovement and that ordinary
practitioners “such as the applicant” did not appgeahave faced any real difficulties. The
delegate said that if the appellant was arrestezicensidered that the foregoing would be the
circumstances and that a bribe could be enougledors the immediate release of people
such as the appellant who have been identified rdgary practitioners. The delegate
concluded that if the appellant wished “to practsgun Gong exercises in the privacy of his
own home in China, which he had been doing from9198til his departure from China in
August 2002, there was no reason to believe thatdwdd come to the adverse attention of

the Chinese authorities”.

The delegate noted that the appellant had obtaanedssport in June 2002 and left
China legally in August 2002. The delegate said ththe appellant was of concern to the
authorities in China she could not accept that t(nddchave legally departed China with a
passport in his own name. After referring to indegent country information, the delegate
said that she did not accept that the appellantofiagerest to the authorities in China when

he left that country or that he may be of intetegshem if he returned.
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The delegate noted the appellant’s claim to hdtaioed a passport with the help of
his friends but, after referring to independentrdop information, the delegate concluded
that there was nothing more than a remote charatetite authorities in China would take
bribes or do favours to process exit documentsgit profile dissidents or those wanted by

the Public Security Bureau.

The delegate said that the appellant’s claim ieateared persecution on the basis of
his involvement in Falun Gong was unsupported bg thformation contained in his
application and independent country informatiord ahe said that she could not find that the
appellant faced a real chance of Convention-bassadepution should he return to the
People’s Republic of China at that time or withire treasonably foreseeable future. The

delegate concluded that the appellant’s fear cdgurtion was therefore not well-founded.

The Tribunal’s reasons

The Tribunal had before it the Department’s filbe material referred to in the
delegate’s decision and other material availablg tacluding the first Tribunal decision. It

had conducted a hearing including the taking of evalence on 19 January 2006.

The Tribunal’'s reasons may be divided into twotises: a summary of the claims

and evidence before it and a statement of itsriggland reasons.

The Tribunal member referred to the submissiondenta the Department. She noted
that the application for a protection visa was kign a name which | will identify by the
letter “X” (see s 91X of thdigration Act 1958 (Cth) (“the Act”)) and that the appellant had
stated in response to a question on the applicébion that he had not been known by any
other names. The appellant submitted an uncerttiogy of three pages from a PRC passport
which had been issued in the name of “X” on 2 J20@2 and which contained a copy of his
visa to enter Australia. She noted that in his igptibn he gave his address in China from
1992 to August 2002 as one in Jilin City and thatgave his occupation as a driver. The
appellant stated in his application that he waarenér from 1992 to 1993, a driver for “Jilin
Province Wenmao Cargo Transport Pty Co” from Noveni®93 to May 2001 and that from
June 2001 to July 2002 he was unemployed. He tsedsthat he was divorced.
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The appellant claimed that he had been persebytéte authorities in China because
he was a member of the Falun Gong movement. Hetlsaichfter an injury he sustained in
August 1995 he took up the Falun Gong exercisebdaith reasons. He referred to the fact
that in 1999 the authorities banned the Falun Goroyement although he continued to
practise it. He said that in March 2002 he wasséekfor taking part in the preparation and
broadcasting of a Falun Gong video on Changehwavigebn station. He was “forced to
study and reform” himself. He was released afterphblice took a bribe and he obtained a

passport and visa through the help of a friend.

The Tribunal member then referred to the infororaplaced before the first Tribunal.
She noted that in a statutory declaration madeGoM&y 2003, the appellant said that before
coming to Australia he was a member of the Peopléeration Army (“PLA”). He
submitted an original photograph of himself in oni. He was firm practitioner of Falun
Gong and in order to “flee overseas” he had hathémge his name from a name which | will
identify by the letter “Y” to X and obtain his pgest. In support of his assertion that he had
changed his name, he submitted a translation ofaad certificate in the name of Y issued
in Jilin City on 24 June 1999.

The appellant claimed that he had not disclosedntembership of the PLA or his
other name in his application for a protection \ggause he was scared. He explained how
he had become a member of the Falun Gong moverHentutlined his contact with the
authorities in July and August 1999 and said tltabagh he signed a statement promising to
give up the practice of Falun Gong he continuegraxtise it secretly. He said that in May
2000 he began to distribute Falun Gong “materiéds”a friend who | will refer to as “A”
using military trucks as no one checked them. H@d that he did this for two years. He
claimed that he was arrested in March 2002 andrastdor seven weeks. A bribe was paid
to the authorities and he and A were released filetention on 30 April 2002. He claimed
that even if he did not have a problem in termbisfpractice of Falun Gong, regulations in
China meant that he could not go abroad becauseaben army officer. Therefore, he had
to change his name and he did so. With the helpierids he got a passport and visa and
came to Australia with a tourist group on 13 AugR802. The appellant claimed that his

friend was arrested by the authorities in Chinalabut this time and that the authorities
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became aware of the appellant’s use of a militargkt to transfer Falun Gong material. He

claimed that he would face persecution if he regdrio China.

The Tribunal member then summarised the evidendelacuments that the appellant
had presented at the hearing before the first TiabuShe said that at the hearing before the
first Tribunal the appellant had correctly answebedic questions about Falun Gong, “being
the number of exercises (which he demonstrated) Fdlungong slogan and the title of its

main text”.

The Tribunal member then summarised the eviddmaetie appellant had put before
her. He had given oral evidence and he had callétr &e Wei Liu as a witness. The
Tribunal member noted that Mr Liu gave oral evideno the effect that he first met the
appellant in September or October 2002 at Darliagobur when he was doing Falun Gong
exercises. Mr Liu had not really noticed the appellbecause there were several hundred
people present. The Tribunal member asked Mr L faomiliar the appellant appeared to be
with the Falun Gong exercises. Mr Liu said thatdpeellant’s knowledge was “not too basic

and not too deep”.

As far as the appellant’s evidence was concerheddescribed the extent of his
“Falungong-related activities” in Australia.

The Tribunal member asked the appellant if hedradwritten confirmation from the
Falun Dafa Association NSW Inc that he was a gendtalun Gong practitioner or had
participated in the activities he had previoushsaied. The appellant produced a letter
from Mr John Dellar, the president of the assocratiThe letter is dated 17 January 2006 and

it includes the following statement:

As a Falun Dafa practitioner, Mr Liu clearly holdswell-founded fear of
persecution if forced to return to China.

The letter then goes on to discuss in generalgdim persecution of Falun Gong
practitioners in China. The Tribunal member reférte these features of the letter and the

appellant’s answers to questions by her aboutdngact with Mr Dellar.
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The appellant put before the Tribunal an origidatument which was described by
the Tribunal member as a “household registratiocudeent”. The appellant claimed that the
document had been re-issued in 2004 to reflecthiamged circumstance that his father had
died. The Tribunal member noted that it had besned on 3 August 2004 but that there was
nothing on the document to indicate that it wae-dssue of a document which had been
issued previously. The Tribunal member noted thatdocument referred to the name X and

said that the name used before was Y.

The appellant put before the Tribunal a documedrnitiwhe said had arrived the night
before the hearing from a senior officer in the Pl also submitted to the Tribunal the

original of his divorce document issued to Y onJ2#he 1999.

The Tribunal member referred to the appellant'plaxation of the household
registration document and of the letter from thai@eofficer in the PLA. She told the
appellant that she had some doubts about the tdterment in the sense of whether it was
genuinely from the person he claimed it to be, stm& noted that in response the appellant did

not comment.

The Tribunal member then summarised the appetl@avidence and, in particular, the
matters that she had raised with the appellantsd neatters included the reason he had not
referred to the fact that he was a member of th& iALhis application for a protection visa,
his rank or position in the army, the circumstare@sounding his detention in 2002 and the

circumstances surrounding his change of name andltaining of a passport in the name X.

The Tribunal member noted that the Tribunal hadtevr to the appellant after the
hearing on 19 January 2006. The issues on the bameauch that it is necessary, subject to
deleting references to the appellant’s name, tasethe letter, which is dated 20 January
2006, in full:

The Tribunal has information that would, subjecatty comments you make,

be the reason, or part of the reason, for decithiagyou are not entitled to a
protection visa.
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The information is as follows:
Particulars of Information to be provided to the Applicant:

The following information was provided by you to tre Department with
the assistance of a registered migration agent

Your name was X and you had never used any otleena

You left China legally.

You visited New Zealand for four days in August 208n route to Australia,
but had not sought asylum in any country other thastralia.

You were a driver for “Jilin Province Wenmao Car@ansport Pty Co” from
November 1993 to May 2001, and from June 2001 ty 2002 were

“unemployed”.

You were arrested in March 2002 for preparing amdaticasting a
Falungong-related video.

You did not refer to the arrest of [...].

You have told the Refugee Review Tribunal the foll@ing:

You served in the PLA from 1993 until your depagtinom China.

You were detained in March 2002 because of youocason with [...],
which had led to a suspicion that you were a Falnggractitioner.

Until 2002 your name was Y.

You left China using a passport obtained on théshaEdraudulent documents
(in other words, not “legally”).

Soon after you arrived in Australia in 2002 you rdeshat a Falungong
practitioner, [...] had been arrested and informegaun

You do not claim to have sought asylum in New Zedla
Why this information is relevant to the review

These inconsistencies cast doubt on your claimate been a Falungong
adherent in China, or to have been suspected ®tththe authorities. They
also cast doubt on the plausibility of your claites have participated in
Falungong-related activities in Australia becausau ywere a genuine
adherent. The fact that you did not seek asyluiNew Zealand en route to
Australia is also not consistent with your clainattlyou left China in fear of
being persecuted in China.

You are invited to comment on this information. Y@aomments are to be in
writing and in English. They are to be receivedhat Tribunal by 3 February
2006.

IF YOU DO NOT GIVE COMMENTS BY 3 FEBRUARY 2006 THE
TRIBUNAL MAY MAKE A DECISION ON THE REVIEW OF YOUR
CASE WITHOUT FURTHER NOTICE.
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In response to this letter the appellant madedstidered to the Tribunal a statutory

declaration dated 31 January 2006.

The Tribunal member then referred to evidence faiher sources as to the Falun
Gong movement, to the treatment of Falun Gong adft®r to practitioners abroad and on
return to China, and to the military.

The Tribunal member then turned to make her figsliand explain her reasons. The
Tribunal member found that the appellant was aonatiof the People’s Republic of China.
The Tribunal member found that the appellant seimethe PLA at some point. She had
some considerable doubt as to whether the appelaston active service in the PLA at the
time that he claimed to have been a Falun Gongisictvithin it. She said that even if she
were wrong about that and the appellant remaingkerPLA until his departure from China,
she was not satisfied that he was a Falun Gongitwaer or activist before his departure
from China.

The Tribunal member referred to the appellant&nets that he was a Falun Gong
practitioner from 1995 onwards, that he was arnvesttvithin the movement and was under
investigation as a result and that he continugghtticipate in “Falungong-related activities”
in Australia. She said that as to the evidencerddgg those claims she had regard to the

following matters:

1. The Tribunal member was not impressed by thelipy’s evidence as to the nature
and extent of his contacts with Mr Dellar. She s#icht it was “internally
contradictory” and she did not accept the appéfatiaim that he gave Mr Dellar a
written account of his activities in China, any @stigation there into those activities,
or the arrests of practitioner friends there. Stierred from the appellant’s failure to
tell Mr Dellar anything of his personal history thee did not want it scrutinised and
said that that cast doubt on the truthfulness sfalscount. The Tribunal member said
that Mr Dellar’s letter “indicates no more than tttMr Dellar has been somehow
made aware that the applicant is currently a Falnggractitioner”.

2. The Tribunal member accepted that the appetthahged his name at some point
from Y to X. However, she was not satisfied thatlitethat in 2002 or for the reasons

he now claimed. She did not consider the lettamftbe senior officer in the PLA to
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be “a reliable source of evidence for several regsorhe Tribunal member did not

accept that the appellant left China in any nankeerothan the name by which he
served in the military and the name by which he lddave been known to the Public
Security Bureau. She did not accept that the apmelas wanted or feared that he
was wanted by the authorities in China at the tiadeft that country.

3. The Tribunal member noted that the appellant wasew Zealand as a tourist for
several days on his way to Australia, and yet klendit seek asylum in New Zealand.
She did not consider the appellant’s explanatiotbaghy he did not seek asylum in
New Zealand to be plausible. She said that hisrailo seek asylum in New Zealand

was not consistent with his claim to have fled @imfear of serious harm.

4, The Tribunal member said that there was no ecelat all that the appellant brought
with him to Australia a level of knowledge about thractice of Falun Gong which
was consistent with his claim to have been a gracér for seven years or, indeed, at

all, in China.

The Tribunal member said that for the above remstwe did not consider it plausible
and did not accept that the appellant was a Faturg@ractitioner or activist in China or was

suspected of being either by the authorities im&hi

The Tribunal member also noted that a person cgniie refugee status sur place
where he has a well-founded fear of persecutiora aonsequence of events that have
happened since he left his country. She notedringeons of s 91R(3) of thiligration Act
1958 (Cth) (“the Act”). She noted that she had founat tine appellant was not involved with
Falun Gong before he left China and therefore shd hot accepted his claim that
incriminating evidence against him arising fromttimvolvement had come to light since his
departure. She said that she accepted that thdlaypplead participated in various Falun
Gong related activities since his arrival in AustraHowever, she was not satisfied that he
did so “otherwise than for the purpose of strengitig his ... claim to be a refugee within
the meaning of the Convention”.

The Tribunal member’s conclusion was that the Bgpedid not have a well-founded
fear of Convention-related persecution in China sinel affirmed the decision not to grant a

protection visa to the appellant.
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The Federal Magistrate’s reasons

The appellant was not represented at the heaefayd the Federal Magistrate. He

was represented before me. Mr S Prince appearedeh®ie on a pro bono basis.

Before the Federal Magistrate, the appellant adirthat the Tribunal had failed to
comply with s 424A(1) of the Act, had taken intccagnt irrelevant information, namely,
stale country information, had failed to complyhvit 425 of the Act and had made incorrect

findings of fact.

In relation to the alleged failure to comply wgh424A(1) of the Act, the appellant
claimed that he should have been given notice éyl'tibunal of its proposed approach to the
letter from Mr Dellar and the letter from the seniofficer in the PLA. The Federal
Magistrate rejected that argument on the basisthi@t‘information” fell within the terms of
s 424A(3)(b) of the Act. The appellant claimed tbattain country information should have
been provided to him, but the Federal Magistrajected that claim on the basis that country
information fell within the terms of s 424A(3)(a) the Act. The appellant claimed that the
Tribunal’s finding that it was highly implausibliat if he had been a soldier for many years
he would have no reliable documentary evidencdl aeeording the name under which he
had performed his military service was informatwithin s 424A(1). The Federal Magistrate
held that this conclusion was not “information” amredfierred to the decision of the Full Court
of this Court INSZEEU v Minister for Immigration and Multicultural and Indigenous Affairs
(2006) 150 FCR 214 &ZEEU”). The appellant claimed that the Tribunal’s fingithat there
was no evidence at all that he had brought with toirAustralia a level of knowledge about
the practice of Falun Gong consistent with hisraléad have been a practitioner for seven
years or, indeed, at all, in China was within sA@4 of the Act. The Federal Magistrate
rejected that submission saying that it was “a kien drawn from the evidence and was

not information comprehended by s 424A”.

The Federal Magistrate rejected the submission e Tribunal had taken into
account irrelevant information, namely, stale inglggent country information. It is not
necessary to set out the reasons of the Federaistvitg with respect to that submission

because it is not an issue on the appeal.
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In relation to the Tribunal’'s alleged failure tonaply with s 425 of the Act, the
Federal Magistrate said that no evidence had beéuacad by the appellant in support of his
claim that the Tribunal had failed to provide hirthwa fair chance to give oral evidence and
that on many occasions he was only required to anive Tribunal’s questions. The Federal
Magistrate noted that no transcript of the heabefpre the Tribunal had been put before
him. The Federal Magistrate concluded that on théemce before him it could not be said

that there had been a failure to comply with s dPthe Act.

The Federal Magistrate rejected the appellan@isrcithat the Tribunal member had
committed a jurisdictional error by making wrongdings of fact and in particular that she
had erred in finding that he was not a Falun Garagtgioner in China. He said that such a

finding was open on the evidence before the Tribuna

The issues on appeal to this Court

There are three issues on the appeal to this Cthuely are as follows:

1. The appellant submits that the Federal Magesteated in failing to conclude that the
Tribunal had not complied with the rules of proceddiairness or s 425(1) of the Act,
or both. The submission was that the Tribunal meniaend that the appellant had
not been involved with the Falun Gong movement wWn@ whereas the delegate had
found that he had been involved in the Falun Googement in China and that the
Tribunal had not complied with its obligation sagdarise in those circumstances to
put the appellant on notice at or before the hgahat the question of whether he was
a Falun Gong practitioner in China was an issuerkeit. The appellant referred to
the recent decision of the High CourtSaBEL.

2. The appellant submits that the Federal Magesteated in failing to conclude that the
Tribunal had not complied with the provisions afZ&1A of the Act. There were two
limbs to that submission. First, in relation to thatters referred to in the letter which
was sent after the hearing (see [35] above) thieufel had not complied with the
provisions of s 424A because it was aware of edthose matters before the hearing
and should have given notice (that is, the lettefpre the hearing. In the alternative,
it was submitted that the letter was deficient beeait did not contain any or any

sufficient explanation as to why the informatiorfereed to in the letter was relevant
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to the review. Secondly, it was submitted by thpedipnt that the information listed
below (I have adopted the appellant’'s descriptibeaxch piece of information) fell
within the terms of s 424A(1) of the Act, and yedsanot the subject of notice under
that section.

(2) the Dellar information;

(2) the Liu information;

3) the PLA information;

4) the household registration information;

(5) the change of name information.

3. The appellant submits that the question whédtlkeewas a Falun Gong practitioner in
China was a jurisdictional fact and that the figdiof the Tribunal member that he
was not was erroneous and was made in circumstancesdich she overlooked
material evidence. As the submission was developegemed to me that the effect
of the submission was that the Tribunal memberdwstlooked material evidence in
terms of the alleged fact and had gone so far aaygerroneously according to the

appellant) that there was no evidence with resjoeitte alleged fact.

Procedural fairness and s 425 of the Act

Section 425 is in the following terms:

425 Tribunal must invite applicant to appear

(1)  The Tribunal must invite the applicant to appeafore the Tribunal to
give evidence and present arguments relating tasshees arising in
relation to the decision under review.

(2) Subsection (1) does not apply if:

@) the Tribunal considers that it should decide taview in the
applicant’s favour on the basis of the materiabbeft; or

(b)  the applicant consents to the Tribunal decidihg review
without the applicant appearing before it; or

(c) subsection 424C(1) or (2) applies to the applic

(3) If any of the paragraphs in subsection (2)lo$ tsection apply, the
applicant is not entitled to appear before the dmdd.

Subsections (2) and (3) are not relevant in théeca
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In ZBEL the High Court gave an example of how the obligatimight arise in the
context of the Act when it said (at 601 [37]):

Suppose (as was the case here) the delegate cescthat the applicant for a
protection visa is a national of a particular coyr(here, Iran). Absent any
warning to the contrary from the tribunal, thereudobe no issue in the
tribunal about nationality that could be descrilbsdan issue arising in relation
to the decision under review. If the tribunal iedtthe applicant to appear,
said nothing about any possible doubt about théicgmt's nationality, and
then decided the review on the basis that the egmliwas not a national of
the country claimed, there would not have been diamge with s 425(1); the
applicant would not have been accorded procedanalefss.

The decision INSZBEL involved a consideration of the common law rulds o
procedural fairness and the provisions of s 426{lthe Act. Although it seems to me the
decision was based on a failure to comply withdbeamon law rules of procedural fairness,
the Court referred to the provisions of s 425(1g emthe example set out above said that not
only would there have been a failure to accord gaacal fairness, but also there would be

non-compliance with s 425(1) of the Act.

In SZBEL, s 422B(1) did not apply to the appellant’'s apdien whereas it does

apply to the appellant’s application in this caBeat section is in the following terms:

(1) This Division is taken to be an exhaustive etant of the
requirements of the natural justice hearing rulerefation to the
matters it deals with.

In my opinion, s 422B means that the issue in ¢hse must be decided by reference
to, and only by reference to, s 425(1). The comraon rules in relation to the particular
obligation in issue have been excluded by the Act.

Section 425(1) refers to “the issues arising latien to the decision under review” in
the context of extending an invitation to the apghit to appear before the Tribunal, and
sections which follow, namely, s 425A and s 426Atloé Act deal with the notice of
invitation to appear and the failure to appeardsponse to the invitation under s 425. It
might be said that if the obligation to identify &sue arises it can be satisfied only at the
invitation stage and not (assuming it is not dontea invitation stage) at the hearing before

the Tribunal. It appears, conversely, that the @y@mls common law obligation can be
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satisfied by the Tribunal at the hearing beford SZBEL at 602 [47]. | do not need to
determine the question whether the obligation urgl&25(1) can, like the obligation at
common law, also be satisfied by the Tribunal athkaring before it because even if it can
be so satisfied, having read the transcript of iearing before the Tribunal, 1 am not

convinced that it was.

As | understand the decision &BEL an obligation arises under s 425(1) to advise
an applicant that a particular matter is in isduhat matter was not a reason the delegate
relied on to decide to reject the application faratection visa®ZBEL at [34]-[37]). | reject
what | understood to be the Minister's submissioat tevery matter in issue before the
delegate, or every matter that must be establiblgeah applicant to make out his claim for a
protection visa, is taken to be in issue before Thbunal and need not be the subject of
notice by the Tribunal. That could be the case jradicular factual situation if, for example,
the delegate rejected every aspect of an applgaldim but it is not necessarily the case. An
applicant is entitled to assume unless and untll atherwise that the issues are the matters

decided adversely to him in a manner which is deteative of his claim.

The question in this case is whether on a faidirgpof the delegate’s reasons she
decided that the appellant was a Falun Gong pi@wit in China, albeit not one of interest to
the authorities, but rejected his claim for a pectitan visa on other grounds. There can be no
doubt the Tribunal rejected the claim by the agpelthat he was Falun Gong practitioner in

China (see [39], [40] and [41] above). For examile, Tribunal member said:

In the present case, | have found that the appglwas not involved in Falun
Gong before he left China ... .

The delegate gave extensive reasons for her decisfusing to grant a protection
visa to the appellant. The critical findings orstpoint are summarised in [13], [14] and [16]
above).

| think reading the reasons of the delegate ashalavshe did conclude and then
proceeded on the basis that the appellant wasum Ezabng practitioner in China, albeit not
one of interest to the authorities. The Tribundl not advise the appellant at or before the
hearing that that fact was in issue. The lettemfrthe Tribunal sent after the hearing, it

seems with its obligation in s 424A in mind, raiskat issue but a letter after the hearing
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cannot satisfy the provisions of s 425(1) of the. Ade Tribunal failed to comply with the
obligation in s 425(1). It must be said that theray be circumstances where it will not be
easy for the Tribunal to determine when the apptiéar review should be given notice of an
issue by reason of the provisions of s 425(1) efAkt. Those circumstances may arise if, on
one view, the issue may be seen as but a partlafgar or more general issue which is
clearly in dispute and which is not caught by thaice requirement in s 425(1). The
difficulties will be exacerbated if (as happenedhis case) the applicant for review makes
considerable changes to his or her story afted#tegate’s decision and before the Tribunal
hearing. | have given anxious consideration toguestion whether the applicant’s alleged
practice of Falun Gong in China, albeit in a wagttldid not attract the attention of the
authorities, was but part of a larger or more galnssue which was clearly in dispute. | have
decided that it was not because, absent any ath@rant circumstances, the question is to be
determined by reference to the reasons of the d&leand she drew a distinction between the
two matters. This approach is consistent with thlken by the High Court iSZBEL. Finally,

| note that it was not argued by the Minister thanting relief would be futile. It seems to
me that in any event such an argument could natesat One might have some doubts as to
whether the appellant has additional evidencehmibhus to make out futility is much higher
than thatieev Minister for Immigration and Citizenship (2007) 159 FCR 181.

In my opinion, there has been a failure to compith s 425(1) of the Act and that

constitutes jurisdictional error.

Although that conclusion means that it is notcllyi necessary that | consider the

other grounds of appeal, it is appropriate thai sd.

Section 424A of the Act

Section 424A provides as follows:

424A Information and invitation given in writingylribunal

(1) Subject to subsections (2A) and (3), the Trddumust:

(@) give to the applicant, in the way that the Uinhl considers
appropriate in the circumstances, clear particulafsany
information that the Tribunal considers would be thason, or
a part of the reason, for affirming the decisioattis under
review; and

(b) ensure, as far as is reasonably practicabdd, ttie applicant
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understands why it is relevant to the review, are t
consequences of it being relied on in affirming dieeision that
Is under review; and

(c) invite the applicant to comment on or respand.t

(2) The information and invitation must be givertlte applicant:
@) except where paragraph (b) applies—by one efniethods
specified in section 441A; or
(b) if the applicant is in immigration detention—kay method
prescribed for the purposes of giving documentssuoh a
person.

(2A) The Tribunal is not obliged under this sectimngive particulars of
information to an applicant, nor invite the applitéo comment on or
respond to the information, if the Tribunal givésar particulars of the
information to the applicant, and invites the apgiit to comment on
or respond to the information, under section 424AA.

(3)  This section does not apply to information:

@) that is not specifically about the applicananother person and
Is just about a class of persons of which the apptior other
person is a member; or

(b) that the applicant for review gave for the ms® of the
application; or

(ba) that the applicant gave during the process$ kbad to the
decision that is under review, other than suchrinégion that
was provided orally by the applicant to the Departimor

(c) that is non disclosable information.

The scope of s 424A of the Act has been considerethany occasions. The most
recent consideration of the section by the High rfCauvas in SZBYR v Minister for
Immigration and Citizenship (2007) 235 ALR 609 &BYR"). In that case, the Tribunal had
found that the male applicant was not a reliableegs and one reason for that conclusion
was the inconsistencies between a prior statutegjadation of the male applicant and his
oral evidence. A question arose as to whether #4#4s engaged in relation to either the
prior statutory declaration or the inconsistenceed)oth.

The Court said that s 424A was not engaged. Tioe gatutory declaration could not
constitute “the reason, or a part of the reasanaffrming the decision that is under review”.
The Court (Gleeson CJ, Gummow, Callinan, Heydon@rmhnan JJ) said (at 615 [17]):

When viewed in that light, it is difficult to seehy the relevant passages in
the appellants’ statutory declaration would itsed “information that the
tribunal considers would be the reason, or a patthe reason, for affirming
the decision that is under review”. Those portiohghe statutory declaration
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did not contain in their terms a rejection, denal undermining of the
appellants’ claims to be persons to whom Austrad\ed protection
obligations. Indeed, if their contents were beloskvthey would, one might
have thought, have been a relevant step towardstirgy, not affirming, the
decision under review.

Nor were the inconsistencies “information” withen424A. The Court said (at 616
[18]) (footnotes omitted):

Thirdly and conversely, if the reason why the tnauaffirmed the decision
under review was the tribunal’s disbelief of thegelfants’ evidence arising
from inconsistencies therein, it is difficult toeskow such disbelief could be
characterised as constituting “information” withite meaning of para (a) of s
424A(1). Again, if the tribunal affirmed the deasi because even the best
view of the appellants’ evidence failed to disclas€onvention nexus, it is
hard to see how such a failure can constitute fmadgion”. Finn and Stone JJ
correctly observed in VAF v Minister for Immigraticand Multicultural and
Indigenous Affairs that the word “information”:

... does not encompass the tribunal’s subjectiveaggls, thought processes
or determinations ... nor does it extend to iderdifgaps, defects or lack of
detail or specificity in evidence or to conclusiarsived at by the tribunal in

weighing up the evidence by reference to those,gdps..

If the contrary were true, s 424A would in effetdlige the tribunal to give
advance written notice not merely of its reasons dueach step in its
prospective reasoning process. However broadlypfmétion” be defined, its
meaning in this context is related to the existeoicevidentiary material or
documentation, not the existence of doubts, insbascies or the absence of
evidence. The appellants were thus correct to amdbat the relevant
“information” was not to be found in inconsistercier disbelief, as opposed
to the text of the statutory declaration itself.

With these observations in mind, | turn now to sider the submissions advanced by

the appellant.

1. Was the Tribunal’'s letter sent after the heariraglequate in relation to the matters
with which it dealt?

The appellant submitted that the obligation in24A arose as soon as the Tribunal
reached the state of satisfaction referred to ibss(l)(a) and was to be discharged
immediately. As to the matters referred to in tbiéel sent after the hearing, it may be that
the Tribunal had the inconsistencies in mind betbee hearing on 19 January 2006, but it
was not unreasonable for it to see if they werdtdath satisfactorily at the hearing. To my

mind, there is nothing in s 424A that suggestsdiblégation created by the section is to be
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discharged at any particular time prior to the Uinl’s decision. My conclusion is consistent
with the approach taken by the High Court $AAP v Minister for Immigration and
Multicultural and Indigenous Affairs (2005) 79 ALJR 1009 at 1021 [56] per McHugh J, at
1039 [164] per Kirby J, at 1045 [202] per Haynealthough the Court in that case was
addressing a different point.

It was also submitted by the appellant that thbulral’'s letter dated 20 January 2006
did not comply with s 424A(1)(b) in that it did n@nsure as far as is reasonably practicable,
that the applicant understands why it is relevanthe review”. That contention was not
developed in oral submissions before me and, ineaewnt, it must be rejected. It seems to me
the letter makes clear the significance of the egqgainconsistencies to the issues on the

review.

2. Were there other matters which fell within therins of s 424A but which were not
the subject of notice?

| will deal with each piece of information said the appellant to fall within s 424A
in turn. It is important to note that other thare thiu information, which was his oral
evidence given to the Tribunal, in each case tf@anmation was in a document before the
Tribunal. In three of the four cases, the documed provided to the Tribunal at the hearing.
The change of name information was in a documeaviged to the Department by the

appellant.
The Dellar information

The information in the letter from Mr Dellar is the same category as the statutory
declaration inSZBYR in that if its contents were accepted then thatildkdoe a reason for
rejecting the decision under review, not affirmingIf the information is instead or, in
addition, the Tribunal member’s views of the léeshortcomings that is not information
within s 424A(1) because it is no more than a agsioh about a gap in the evidence.

In my opinion, there has been no breach of s 4@4#e Act in relation to the Dellar
information and it is not strictly necessary for teconsider the further argument advanced
by the Minister to the effect that in any event tellar information was information the
appellant gave for the purpose of the applicatiod ¢herefore within the exception in
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s 424A(3)(b). The appellant challenged that prapwsion the basis that the information was
given by the author of the document and the apmelthd no more than provide the
document. | am inclined to think that the Minisgecontention is correc&ZEEU (supra) at
52 [252] per Allsop J). In any event, the real gtrof the appellant’'s complaint are the views
of the Tribunal member as to the shortcomings efitiiormation contained in the letter and

not the information itself.

One final matter in relation to the Dellar infortaa is that the appellant suggested to
the Tribunal member that she could contact Mr Dddlatelephone but it seems that she did
not do so. It is suggested by the appellant thatTihbunal member erred in not contacting
Mr Dellar. | reject that submission. The Tribunaémmber was not bound to do that and there
is nothing that she said that created a legitinsaiteeasonable expectation in the appellant
that she would contact Mr DellaBZEEU at 20 [59]-[61] per Moore J, 39 [171]-[172]
Weinberg J, at 52 [251] per Allsop J.

The Liu information

The evidence of Mr Liu was significant becauseddalt with the appellant’s
involvement in Falun Gong after his arrival in Aadia. In general terms, it is fair to say that
conduct was not in dispute, although the Tribunalhther made a finding adverse to the

appellant in terms of his motive for engaging ia tonduct.

The real significance of Mr Liu's evidence lay what inference (if any) could be
drawn from it as to the appellant’s involvemenfFalun Gong in China. The appellant came
to Australia on 13 August 2002 and Mr Liu met hmmSeptember or October 2002. Mr Liu’s
statement that the appellant’s knowledge of Falong3wvas “not too basic and not too deep”
is very general and, insofar as it suggests sormw/ledge of Falun Gong, may be explained
by the appellant’'s attendance at Falun Gong exascia Australia before he met the

appellant.

The Tribunal member summarised Mr Liu’s evidenaedhe did not make an express
finding about it. She did find that there was “nadence at all that the applicant brought with
him to Australia a level of knowledge about Faluon@ practice consistent with his claim to
have been a practitioner for seven years or, indaedll, in China”. That finding implies a

conclusion by the Tribunal that Mr Liu’s evidencasventirely equivocal or neutral on the
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guestion of the appellant’s involvement in FalunnGan China. It seems to me that such a

conclusion was open to the Tribunal member.

In those circumstances, Mr Liu’s evidence wasthetreason or part of the reason for
affrming the decision to refuse the appellant atgetion visa within s 424A(1).
Furthermore, there is no suggestion his evidence rejg@cted for reasons which themselves
might fall within the terms of s 424(1) of the Act.

The PLA information

It seems to me that the same reasoning | haveaedppl the case of the Dellar
information applies in the case of the PLA inforimoat The information in the letter itself is
highly supportive of the appellant and would notthe reason or part of the reason for

affirming the decision under review.

As it happened, the Tribunal member said thatdtier was not “a reliable source of
evidence for several reasons”. In effect, she tegeit as an authentic letter. She did so on the

basis that:
1. it was unlikely a PLA officer would assist thep&llant in this way;
2. it was unlikely it would be written on PLA letteead if, as claimed, it was written in a

personal capacity; and

3. its origins were unascertainable.

Those conclusions are conclusions as to defiasno information which would
otherwise be a reason for rejecting the decisiodeuneview, not for affirming it. The
conclusions themselves are not “information” withid24A(1).

Again, it is not necessary for me to consider theestion whether the PLA
information was information the appellant gave foe purpose of the application within
s 424A(3)(b) although on this point | do not seg asason to treat it differently from the

Dellar information.
The household registration information

The document containing the household registratioformation, if genuine,

supported the proposition that the appellant hagipusly used the name “Y”. The Tribunal
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member found that “at some point” the appellantngea his name from Y to X. The
information in the household registration docum&as not the reason or part of the reason

for affirming the decision to refuse the appellargrotection visa within s 424A(1).
The change of name information

The change of name information was a written staté to the Department that
“according to the relevant regulation in China,dsanot allowed to go [abroad] even if | did
not have any problem, because | was an army offic@rherefore, | had to change my name
...”. This information might be taken to suggest thia¢ real reason the applicant had
changed his name was simply that he wanted to gradhwhile still serving in the army. The
Tribunal member found that the appellant had charge name from Y to X but she was
unable to be satisfied that he did this in 2002far the reasons he gave. Again, the
information was not the reason or part of the redso affirming the decision to refuse the
appellant a protection visa within s 424A(1).

The appellant’s submission that the Tribunal thite comply with s 424A must be

rejected.

Jurisdictional fact

The question whether the appellant was a Falurg@oactitioner in China was not a
jurisdictional fact. The real thrust of the appetla submission was that either the Tribunal
member rejected, for example, Mr Liu’s evidence feasons in themselves engaging
s 424A(1) of the Act, an argument | have alreaggcted, or she simply overlooked Mr Liu’'s
evidence and other evidence that he had some kdga/lef Falun Gong after arriving in
Australia and said that there was no evidence winefiact, quite clearly there was evidence.
In my opinion this submission fails because it waen to the Tribunal member to conclude
that Mr Liu’s evidence and the appellant’s knowledd Falun Gong exercises was equivocal
in terms of whether he was a Falun Gong practitiam€hina and therefore to conclude that
there was no evidence of the alleged fact. Thelpps submission that there was an error

of jurisdictional fact must be rejected.

Conclusions

I would uphold the first ground of appeal but otjthe second and third grounds.
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The appeal must be allowed and the orders madéhdyFederal Magistrate on

25 January 2007 set aside. In lieu of the firseottere should be orders that:

1. A writ of certiorari issue, directed to the sedorespondent, to quash the
decision of the second respondent signed on 8 BebAD06.

2. A writ of mandamus issue, directed to the secasgpondent, requiring the
second respondent to determine according to lawaphmication made on
18 November 2002 by the applicant for review of dieeision of the delegate

of the first respondent to refuse to grant the Hapiea protection visa.

| will hear the parties as to the costs of theliappon before the Federal Magistrate
and the costs of the appeal including the costh@fapplication to adduce further evidence

on the appeal.

| certify that the preceding eighty-
seven (87) numbered paragraphs are
a true copy of the Reasons for
Judgment herein of the Honourable
Justice Besanko.
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