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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant who claims to be a citizen of Irgaplaed to the Department of Immigration
for the visa on [date deleted under s.431(2) oMigration Act 1958as this information
may identify the applicant] August 2011.

The delegate refused to grant the visa [in] Jang@fy?, and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theegatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdreariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person in relspeavhom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigréunds, or is a member of the same
family unit as a person in respect of whom Augirbbs protection obligations under s.36(2)
and that person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia in respect of whore inister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIM&003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person in respect of whAostralia has protection obligations is to
be assessed upon the facts as they exist wherdtigah is made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has prtitatobligations because the Minister has
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to a regegwtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading treator punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviieere would not be a real risk that the
applicant will suffer significant harm; where thgpéicant could obtain, from an authority of
the country, protection such that there would realyeal risk that the applicant will suffer
significant harm; or where the real risk is oneefhby the population of the country
generally and is not faced by the applicant pertarsaa36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Evidence on the Department’s file

The applicant is [age deleted: s.431(2)] In higtgetion visa application form he states that
he was born [in] Iraq and that he is an Arab aiMlalim. He states that he is an Iraqi citizen
and that he does not have the citizenship of origfint to enter and reside in any other
country. In respect of his marital status he stitashe separated [in] June 2011. His most
recent immigration visa was a provisional residesd subclass 300. He travelled to Iran in
late December 2007 and stayed for a month for tinegse of becoming engaged. He lived in
Karbala, Iraq from [birth] until March 2010 when et for Australia.

He states that he is a [tradesman] and at thehexféled out his protection visa application
form was employed as a [tradesman] He lists coatistemployment in Irag from 2004 until
March 2010, when he left for Australia. He was esgpHt variously as [details of
employment deleted: s.431(2)]. He states that Bddwetails of siblings deleted: s.431(2)] His
mother is deceased and his father resides in Iraq.

In response to question 42 “why did you leave yauuntry?” the applicant stated as follows:



“My father was an active member of the Baath Paffigyer Saddam Hussein’s regime fell
in 2003, the Baathists dispersed and Karbala camidemthe control of various Shia
political parties and their militia. The most inélntial and threatening was the Mahdi
Army, belonging to Moqtada al Sadr.

We were threatened by the Sadr Militia, who corgighrbala at the moment. My family
had to go and hide with my father's tribe in thediict 1] area which is close to Al

Hilla. My father’s family couldn't support us theend we had to move between
[District 1] and Karbala as my mother’s family livghere. There were also lots of
problems between Shias and Sunnis around Hillavemdvere under constant threat
there, as well as in Karbala

We continued to get threatened by Mahdi militiaeytwould come to my family’s
home often, looking for my father and I. | alwaysl lbecause the fundamentalist
Shia’s were searching for Baathist, especially Baathists.

In 2006, | had the chance to get married to my aouwso lives in Australia. | was
ecstatic when | found out, as was my mother, beeaust only could | complete the
marriage in accordance with our customs, this atsmnt that | could go and live
in Australia where | would be safe from the Sadditva. | wasn’t able to finalise the
marriage in Iraq and so | left for Iran for a monthlate 2007 while the marriage was
finalised. Then | stayed between Karbala and Anmatil | received my visa,
which came as a great relief to me. During thatdilmworked as a taxi driver in
Karbala and | was often stopped at roadblocks amrédtened by the Mahdi army
and forced to pay bribes so that they wouldn't hamm.

A while after | arrived in Australia, my mother getck and was diagnosed with
stage four cancer. She wished to see me and sskkd my life and travelled
back to see my mother, who was on her deathbed.A\Nlterrived, the Sadr
militia found out and started to threaten my famégd | once again, so | stayed
with some relatives, in fear of the Militia. The Mia accused me of being a
traitor because we supported the Baath party anbdedfig an infidel coming
from a western country who didn't practice his gébin. They had also seen that
| dressed differently and behaved differently inngeal because of habits | had
picked up since | had moved to Australia. In essentiey believed | had
changed and lost touch with my culture and religiand they weren't happy
with this. | left for Australia, leaving my mothem her deathbed because | was
afraid for my own life and didn't want to put thest of my family in danger of
the Militia. The week after | had left Australia,yymother passed away.

After | came back to Australia my relationship beoown because my spouse
was involved with other men and | was advised thabuld make a valid
application for protection, otherwise | would hateleave. | was fearful of
returning to Iraq because | believe there is alwaysigh possibility that the
militia opposed to Baathists and other fundamerstahilitia might kill me. |

had the added problem that my ex wife's three nredkbuncles had threatened to
kill me because | had disclosed her adultery and heeached their tribal and
religious customs and dishonoured their family. Yiveent to my relative in
Karbala and threatened to kill me if | come backitaq”.

23. Inresponse to question 43 “what do you fear mgpha to you if you go back to your
country” the applicant responded that he fearedd@d be abducted and tortured and killed.
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In response to question 44 “who do you think maytianistreat you if you go back?" the
applicant responded:

Shia militia, especially the Mahdi Army, and otl&hia fundamentalists who have
religious and political agendas that are connegitiuthe idea of traditional Islam.
Sunni insurgents. My ex wife's family and membdrtheir tribe.”

In response to question 45 “Why do you think thik mappen to you if you go back?" The
applicant responded:

“The Shia militia know my father was a well-knowndahigh-ranking Baathist. He has
been afraid to return to Karbala, even though myhmiohas passed away. They have a
history of targeting Baathists, and their familymigers, especially their sons. They also
think | support the US government and the Westealiton, because | have lived in
Australia and have developed Westernised habitiadn | do support a secular
democracy and | like, and follow, the Western lijtes.

Karbala is a very holy Shia city and the fundamestisido not tolerate people they think
are not true followers of Islam. | have no interi@spractising the religion | was born with
and no interest in conforming with their extremend@ds, either in practising their

religion or dressing the way they want or suppartime political leaders they are loyal to.

Even though | don't practice religion, | am stillresk of being killed by the Sunni
insurgents because they have a history of attackinygcollection of Shias, especially in
Karbala. It doesn't matter where | am in that clitsgyn always at risk of being the victim of
such an attack because the insurgents identifysxae$hia among the other Shiites.

Members of my former mother-in-law's family anditheibe have accused me of
breaching tribal, cultural and religious rules.”

In response to question 46 “Do you think the autres of that country can and will
protect you if you go back? If not, why not?"

“No. the militia have infiltrated all of the sectyriforces and political parties and they act in
their own interests and not in the interests ofrany Iragis, especially those of us who don't
actively support the groups the security forcedayal to. They are able to attack their real
and supposed enemies with impunity because of fnditical connections, They are part
of the problem, not part of the solution. In angm®ly they can't even protect themselves
against their enemies, let alone ordinary citizens.

The Tribal system in Irag is more powerful than paditical system and the security forces
have no way of preventing my former mother in laf@ily and tribe of attacking me
because | have dishonoured the family and tribe. ”

Accompanying his protection visa application igemalia, a copy of the applicant’s Iraqi
passport.

The applicant’s representative provided the detegath written submissions addressing the
applicant’s claims. In summary it was submitted tha applicant fears persecution due to
his father being a prominent member of the BaattypHis family home has been subjected
to ongoing visits, searches and threats from thkdlarmy. He fears that various agents of
persecution in Iraq will target him because ofresl and imputed political opinions, his
religion and his membership of a particular sogralup. It is claimed that his fear is
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exacerbated because he has spent significantrityestralia and he believes he will be
targeted as a member of a particular social grougpeising Iragis who have spent a
significant period in a western country, in thiseaone of the coalition countries that has
been involved in the invasion and occupation af Bace 2003. The submission refers to
relevant country information to support his clainihe Tribunal has read the submission and
taken it into account in its deliberations.

The applicant was interviewed by the DepartmerjtQatober 2011 and an audio recording
of the interview is on the Department’s file. Haioled at interview that he had been
harassed while working in a shop as he was coreiderbe a non-believer, and that he
wasn’t a devout enough Shi'a. He also claimedwiale a taxi driver in 2008, members of
the Mahdi Army called him by name, abused him abhdiim and that on another occasion
the windows of his taxi were broken.

Evidence on the Tribunal’s file

The applicant provided no additional informatiomabhis claims when he lodged his
application for review to the Tribunal.

Theapplicant appeared before the Tribunal [in] JunE22@ give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Arabic and English languages as and when requiredigh the hearing. The applicant was
represented in relation to the review by his regedd migration agent. A summary of the
evidence follows.

Prior to the commencement of its questions theuhdb asked the applicant if he had any
additional claims to make. In respect of mattelsvant to his protection claims he indicated
that two months ago his ex-wife’s father went gland told his relatives that he was living
a western life in Australia, going to nightclubgairinking alcohol. He indicated that his
family did not like what they heard and that whenréng his brother, who is religious, he
refused to talk with him. His brother now regahils as an infidel. He indicated that he was
born into a Muslim family and he follows his famigyreligion.

The applicant was asked about the composition dretembouts of his family of origin and
he indicated that his father, [and siblings] limekiarbala, Irag. He also has a sister living in
Oman. He is the youngest sibling. He lived withasents and brother in Karbala, which is
a predominantly Shi'a area where there is sectaaanflict between the Shi'a and the Sunni.
If there was trouble in Karbala he went to [Digtfi¢, where he has relatives.

When asked why he left Iraq he indicated that &msify came to him with a marriage
proposal and that this was a good opportunity avddrag.

When asked whether he experienced any problenmagmk indicated that in June or August
of 2007 whilst he was working as a taxi driver hesswerbally abused and physically
assaulted by two passengers. When they were hittimghey identified themselves as
belonging to the Al Mahdi army and they told hinattthey want to clean Iraq of people like
him. They knew him by name and named his brothdnaaicated they knew his father was
in the Baath party. The applicant does not know h@\passengers knew who he was or
knew his brother or his father however he indidateat Karbala was a small city and that
people know each other. The applicant describedttiek on him which left him with a
broken jaw and three broken teeth. When the perfoetrleft the applicant rang his father
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and his father told him that he would meet himhat[hospital], where he underwent an
operation for his injuries. The applicant said thatinformed the police about this incident
and that the police identified the perpetratorstbat he saw the perpetrators a couple of days
later walking along the road. The applicant indecathat this was because the police have
friends and relatives in the Al Mahdi Army.

When the Tribunal enquired whether he had expegéaty other incidents whilst he was a
taxi driver he indicated that on the same day #rpgtrators broke the windows on his taxi.

The Tribunal put it to the applicant that in hiaiois before the Department he claimed that
the incident when he was attacked by the Mahdi Awhijst a taxi driver had occurred in
2008 and that on a separate occasion the windowss ¢dxi were broken and that this
evidence conflicted with the evidence he had preditb the Tribunal orally. The applicant
responded that there had only been one incidemta@bault and the damage to his taxi had
occurred on the same day) and he was unsure dimdates as the incident was 4 to 5 years
ago. Later in the hearing the applicant indicated the attack on him occurred after he
returned from Iran for his marriage (he went taonlfim] December 2007 for approximately
one month) and that the attack on him thereforeiwed in early 2008.

The Tribunal asked him to talk about his claim &é often been stopped at roadblocks and
threatened and forced to pay paid bribes when hkedas a taxi driver in Karbala. The
applicant indicated that this was normal practaretie Al Mahdi Army and the police to
create checkpoints and collect money. He indichtedas not being targeted and that he did
not regard these activities as problematic.

The Tribunal asked the applicant about his religiime applicant indicated that he was born
into a Shi'a Muslim family. The applicant said hewid have problems if he now returns to
Irag because of the western life he has led. Hs fhat he has been deserted by his family
because of this and that his family no longer wanalk to him. The applicant indicated that
he does not know if he’ll be accepted at home hatllie senses from his brother’s
unwillingness to talk to him that it would be ddtilt for his family to take him back.

The applicant provided details in relation to fatgher’s involvement in the Baath party until
his departure from the party following the fall®hddam Hussein.

The Tribunal enquired whether his father had exyppeed any harm as a result of his
membership of the Baath party since the fall ofdaadls regime in 2003 and the applicant
responded that he doesn't know, but that he didhnakt so. He indicated that his father was
very cautious in trying to avoid problems. Theblmal enquired whether the applicant's
brother had experienced any problems as a reshisdather being a member of the Baath
party and he indicated that he had not. He indit#tat his brother works at [details deleted:
s.431(2)] and further he is a practising Muslim vgo@s to prayers.

The Tribunal enquired whether any other family merslwere members of the Baath party.
The applicant indicated that he had an uncle wizonmeember of the Baath party and was still
in the army at the time the applicant left Iraq. ®tber members of his family are members
of the Baath party.

The Tribunal enquired whether the applicant wasaber of the Baath party. He responded
that at school the teachers put pressure on afittlents to join the Baath party and that he
had been forced to join the party as a junior memlheélst he was at school. He indicated
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that his father had encouraged him to join whewdasg in years 11 and 12 at school. He
indicated that the activities comprised informats@ssions and lectures. He did not continue
to be a member of the party after he left schodlthat he was [at school] at the time of the
fall of Saddam Hussein.

The Tribunal asked the applicant whether any ofdmsily had experienced any problems
following the fall of Saddam Hussein as a resuhisffather's membership of the Baath
party. The applicant indicated that the Al MahdimArcame to their house a few times
asking about his father and whether he was stiNai the Baath party, and they also asked
about the applicant. When asked why the Mahdi Awowyld have been enquiring about him,
he indicated that they would have thought that he thie same as his father, and not
religious. He was unsure when the Al Mahdi camiianéir home, but somewhere between the
end of 2004 and 2007. The Tribunal enquired whetigefamily has experienced any
problems as a result of his father's membershtheBaath party since 2007. The applicant
indicated that he could not say.

The Tribunal asked the applicant about his claimas he would leave Karbala for [District 1]
whenever there was trouble. The applicant indicttatthe would do this when his sensed
that groups were asking about him or when therecma#lict between the Al Mahdi, the
police and the US forces. He indicated that dutiregge times there was chaos and many
people were killed and that this happened manyditneughout 2004, 2005, 2006 and in
2007.

The Tribunal asked the applicant if the rest offdmaily stayed in Kabbalah when his father
fled following the fall of Saddam Hussein. The apght indicated that after the fall of
Saddam the whole family went to Iran for a holidagluding his father. The applicant
indicated that after the fall of Saddam Husseisdmaetimes went to Hilla with his mother
and brother but mostly he would go by himself aisdnhother and brother would come and
visit him there.

The Tribunal put it to the applicant that given:
. he has not made any claims that the Mahdi Army lcawee to his house since 2007,

. he has not made any claims that his family had retpeed any problems since 2007 as
a result of his father's membership of the Baattypa

. he does not think that his father has come to anmlas a result of his membership of
the Baath party,

. his father resigned from the Baath party at thetohthe fall of Saddam so that he and
his family would not be at risk,

. after the fall of Saddam Hussein his father fle@yoia but his mother and brother
remained at the family home,

it appeared that he (the applicant) would not batefrest to the Al Mahdi army because of
his father's membership of the Baath party. Thédmal invited the applicant to respond. He
indicated that it was now dangerous for him toneto Iraq because of what is now known
about him, and because he is returning to Iragrigaiwed in Australia.
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The applicant explained to the Tribunal the circtamses of his separation from his wife and
the ensuing court proceedings and his father-irislawger towards him. The applicant
indicated that his ex-wife's uncles are now waifimghim back in Irag and that one of them
is religious. He fears that his ex-wife's uncle$ narm him or kill him due to his claim that
his ex-wife was involved in another relationship.

The Tribunal asked the applicant about his claiat ke will be harmed by Sunni insurgents.
The applicant explained that the Shi'a are alwagiadtargeted by the Sunnis. The Tribunal
enquired whether the applicant has experiencegeobtems with Sunni insurgents in the
past and he indicated that he had not as he diivedah a Sunni city and that it is only if he
goes to another town that he may be targeted bgiSunhe Tribunal enquired whether any
other members of his family have had any problemts Sunni insurgents and he indicated
that they had not because they all lived in Kalthala

The Tribunal enquired of the applicant whether tild be protected from harm by the
authorities of his country and he indicated thatdhthorities were not strong enough to
protect him.

At the conclusion of the hearing the applicant sitteth a character reference from his
employer, for whom he has worked for the past t@ary, testifying to him being kind,
honest, hardworking and an outstanding character.

Post hearing submission

[In] June 2012 the Tribunal received a submissiomfthe applicant’s advisor summarising
the applicant’s claims as follows. The applicaairols he was seriously assaulted when he
was in Irag and believes he will encounter sigaificharm if he returns as a consequence of
his father’s high profile as a member of the Bajadinty during Saddam’s regime; his own
forced membership of the youth wing of the Ba’'atintyp when he was a student; his Shi'a
religion because (i) he will be identified by Suimsurgents as a Shi'a and (ii) he has
abandoned his faith in preference for a modernevedifestyle and will be targeted by
fundamentalist Shia’s as an infidel. His feardeihg targeted by other Shi'as are connected
to his failed marriage in Australia as he claimsbe been the subject of false allegations
spread by his father-in-law among family, friendsl &ribal members in Iraqg that he is an
alcoholic who mistreated his wife and does noofwlthe way of Islam. He also fears his
long stay in Australia and his adaptation to thetemn lifestyle will expose him to abduction
and serious mistreatment if he returns to Irag. Sit@nission sets out why the applicant
satisfies each component of the definition of aget. It also provides country information
in respect of informer networks in Irag in suppafrthe submission that Iraqgi society is
infiltrated by informers who have multiple linkstiwimilitia, religious leaders, security
officials and political leaders, relevant extrafttsn the UNHCR Eligibility Guidelines for
Iragi Asylum seekers released on 31 May 2012, abchsssions on complementary
protection. The Tribunal has read the submissi@htaken it into account in its deliberations.

COUNTRY INFORMATION

Treatment of those imputed to be former Ba’ath Parhembers or associated with Saddam
Hussein’s regime

Since the fall of Saddam Hussein’s regime, ancaimiqular since the Shi’ite rise to political
power in the 2005 elections, people affiliated ssaxiated with the former government of
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Iraq, either through membership in the Ba’ath partgs a result of their functions or
profession, have been subject to systematic attatkisly by Shi‘ite militias: While the UK
Home Office believes members of the former Ba’ahtyand regime are no longer
systematically targeted, “they may still fall vittin individual cases, for example as a result
of personal revenge of former victims or their fa@si against perpetrators of detention,
torture or other violations of human rights”.

According to a 2010 article itratforchairman and CEO George Friedman, prior to the US
invasion in 2003, the Shi'ite community was antiahist and heavily influenced by Iranian
intelligence. With the fall of the Ba’athist regintgunnis faced a hostile American army and
an equally hostile Shi'ite community backed by |rand accepting support from foreign
jihadists launched an insurgency against both the Ameriaadsthe Shi'd.In October
2010,Al-Jazeerareported Iran was heavily involved in equipping @anding militant Shi'a
groups in Irag, who targeted Sunni politiciansdiifion to attempting to undermine
confidence in the Iragi governméht.

According to théAsia Timeslran has traditionally played a constant rolaumturing and
supporting anti-Saddam forces to catch the dictffoguard. Iran’s strategy in post-Saddam
Iraq has reportedly been driven in part by therddgsi avoid becoming the “next victim of
President George W Bush’s doctrine of “regime cledndt]his, more than anything else,
would have driven Iran either to exploit the Iragaos to its advantage, or to make its own
contribution to worsen it®.

According tolRIN, in 2007 militants in southern areas of Iraq we@ortedly targeting
former members of the Ba’ath Party “in a bid toegmtinate them”, with at least 200
members of the party killed, and hundreds of famsiforced to flee their homes. A
spokesperson for local NGO Iraqi Brothers Reliédl $hat militias were conducting a
campaign to exterminate over 4,000 members of HiatB Party, despite the fact that many
people were obliged to join the party. Shi'a graifiiated militants said their intention was
to cleanse the remnants of the previous regimedardo prevent Saddam'’s followers from
returning to powerlt is thought the increase in Shi'a violence agaiosmer Ba’ath Party
members was due to a change in government polioyiag some former Ba’ath Party
members to be reinstated to their governmentjobs.

The UK Home Office noted that since the fall of 8&ddam regime, the Badr Brigade — a
Shi’ite militia organisation set up by Mohammed Bak-Hakim during his exile in Iran —
has been accused of killing numbers of former BaRdrty officials, in addition to members
of the former security and intelligence servicésvds reported that following the Shi'ite
electoral victory in January 2005, attacks agdimsher Ba'athists increaséd.

! United Nations High Commissioner for Refugees 2009HCR Eligibility Guidelines for Assessing the
International Protection Needs of Iraqi Asylum-SagkApril, Section VIII.G

2 UK Home Office 20100perational Guidance Note — Irad October, Section 3.9

3 Friedman, G. 2010, ‘Iran’s headlock on the US dra’, Mercator.net, sourc&tratfor, 17 August
http://www.mercatornet.com/articles/view/irans_Heall on_the us_over_irag/Accessed 20 April 2011
*‘Iran’s ‘involvement’ — Secret Iraq Files’ 2014]-Jazeera 25 October
http://english.aljazeera.net/secretiraqfiles/200#0101022163128812181htmlAccessed 20 April 2011
® ‘Saudi Arabia and Iran in Iraq fix’ 2008sia Times20 December
http://www.atimes.com/atimes/Middle_East/HL20AkQinh— Accessed 20 April 2011

® ‘Families in south displaced as former Baathiatgeted’ 2007IRIN, 30 July
http://www.irinnews.org/Report.aspx?Reportld=7348Accessed 20 April 2011

" UK Home Office 2009Country of Origin Report — Iraql0 December, Annex D
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UNHCR, in its recent Guidelines, considers thatvitials perceived as opposing the Iraqi
authorities are, depending on the circumstancéseaf claim, likely to be in need of
international refugee protection on account ofrt{ieputed) political opinion. Specifically
the Guidelines state that:

Persons (considered to be) in opposition to thgi [Evernment reportedly face politically
motivated arrests or are arbitrarily deprived @itlemployment in the public sectas.

Political opponents are allegedly arrested arbigran vague terrorism-related charges, often
coupled with accusations of Ba'ath Party ties arumionsssJudicial or administrave actions
against persons reasonably suspected of terrdigsmer Ba'athists or persons accused of
corruption are legitimate, if in line with relevadegislation and the due process of law.
However, observers note that the alleged lackanfsparency, reported legal discrepancies,
and politicized public statements have raised serimubts about the real reasons for certain
arrests of or administrative sanctions again malitopponents of the Iragi Governmesat.
Arrests of political opponents are reportedly iasiagss7 Given that the ISF are Shi'ite-
dominated, and those arrested are often of Sumhigbaund, some 18 commentators have
expressed the view that sectarian motives mayt@sorelevant factor in such incidess.
After the fall of the former regime, the Coaliti®novisional Authority and, subsequently, the
Iragi Government introduced a number of measurédadda’athify” the Iragi administration
and security forcessFrom the outset, it was reported that the impleatéort of relevant
regulations was arbitrary, sectaraand politicizecka1 There have been continuous claims
that the Iragi Government has used accusationBahthism” to sideline political opponents
and to settle political scoreg’De-Ba’athification” has reportedly been used te fi
government and security officials and replace theth loyalistszssand to ban political rivals
from running in electionsiReported arrests of alleged Ba’ath Party members rased
concerns, given that neither the De-Ba'athificati@mvs4s nor any other law, provides for
legal prosecution for Ba’ath Party membershgduring an “arrest campaign” in
October/November 2011, when more than 600 indiNglware arrested on charges of
terrorism and alleged Ba’ath Party ties, Deputyistar of Interior Adnan Al-Asadi state that
all arrests were undertaken on the basis of thenteaerrorism Law of 20057 However,

Iragi Government officials repeatedly referred fpeason’s Ba’ath Party affiliation and rank
to justify the arrestss The timing and circumstances, the questionabld leggis and the lack
of transparency of these arrests raised serioustslamong some observers over their real
motivationssoMost of those arrested reportedly remainletention without chargss

In a report by Amnesty International released i@ relation to the treatment of civilians
in Iraq it was reported that:

Civilians in Iraq are also being targeted by pdcéitimilitias, most of them linked to Shi'a
political parties represented in the Iraqgi parliamérmed groups and militias with an
extremist Islamist agenda — including al-Qa'ida affidlated Sunni Islamist groups as well as
the Mahdi Army, a Shi'a militia — have killed womand men because of their political
views, their religious or other identity, and thearceived or alleged transgression of
traditional gender roles or moral codes.

In a report by the International Crisis Group itsveated in respect of the infiltration of the
security forces that:

Developments in the national police have been sdraedifferent. Fewer former officers
were brought into the new force, which was relfuilin scratch after its collapse in 2003.

8 United Nations High Commissioner for Refugees 2QI2HCR Eligibility Guidelines for Assessing the
International Protection Needs of Asylum-Seekemnflrag 31 May 2012, p17, 18
® Amnesty International April 2010, Iraq: Civiliatunder Fire, p5-6
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However, politicisation of the interior ministry&ecurity forces has raised similar concerns.
From 2003 onward, militias infiltrated their mendrihese forces; after Shiite Islamist parties
gained government control in May 2005, their fighteere more formally incorporated.

After the January 2005 parliamentary electionsjrkerior ministry was given to the Islamic
Supreme Council of Irag (then still known as th@®me Council for the Islamic Revolution
in Iraq), which appointed Bayan Jaber Solagh dsetsl. During his one-year tenure, security
forces, reporting to different factional leadersga&ged in a vicious sectarian war, acting as
death squads at the service of one or anotheofat85

Nonetheless, the police have far to go before foMgrcoming their chaotic start and division
into political fiefdoms. Lower ranks remain filledth officers who are little trained,
underpaid and of suspect loyalty. This has sesegsrity implications. The wave of
spectacular attacks in Baghdad that began in ARBA raised the question whether
insurgents had infiltrated the security apparatieedirectly or through bribes.

Lower ranks in Baghdad and Basra also reported@\stffed with sympathisers of the
movement led by Mugtada al-Sadr, including curarformer members of its militia, the
Mahdi Army. Mahdi Army commanders boast that tiseipporters are present in the heart of
the security apparatus: They supply us with infdromaon decisions taken at the highest
level. At the entrance of Al-Hurriya neighbourhopdlice officers and soldiers often ask us
what they should do in the event of a problem. Tistgn to us. On several occasions, we
have told them to go inspect cars that looked sims. Iraq is not one state but several that
are waging war on each other. | don’t mean foreighors but Iragi factions themselves. 39

On whether the Mahdi Army are killing, kidnappingratherwise harming those who
refuse to support them, in Karbala or elsewhere

No information could be found on whether the Mahldny is killing, kidnapping or
otherwise harming individuals in Karbala who reftssupport them. Elsewhere in Iraq,
although not specifically stating that Mahdi Arnptiater groups have targeted people for
not supporting them, reports indicate that Shi’atmigroups carry out killings, kidnapping
and other human rights abugé©ne 2008 Human Rights Watch report detailed aicase
which an individual was allegedly kidnapped becéawseefused to be an informant for the
Mahdi Army!? In addition, the 2011 Amnesty International AnnRalport states that ‘Shi'a
militia, in particular members of ‘Asa’ib Ahl al-Hgthe League of the Righteous), a Mahdi
Army spllgnter group, committed gross human righitsses, including kidnapping and
murder’:

19 International Crisis Group,oose Ends: Irag’s Security Forces Between U.S doawn and Withdrawal

Middle East Report N°99- 26 October 2010

1 Cordesman, Anthony. & Mausner, Adam 2009, ‘HowStmSafe? Iraqi Force Development and
“Conditions-Based” Us Withdrawals’, Center for $&gic and International Studies (CSIS) websiteAgfll,
p.46http://csis.org/publication/how-soon-safédccessed 31 August 2011; Amnesty Internatiofati2Annual
Report 2011 — IragMay http://www.amnesty.org/en/region/irag/report-261Accessed 29 August 2011; Al-
Salhy, Suadad 2011, ‘Irag Shi’ite militia splintémgo hit squads, gangReuters21 July
http://news.yahoo.com/irag-shiite-militia-splintdrg-squads-gangs-101743902.htmhccessed 31 August
2011.

2 Human Rights Watch 2008, ‘Section 6. Iraqi Refsgaed Migrants’ irStuck in a Revolving Door: Iragis
and Other Asylum Seekers and Migrants at the Gféadecy Entrance to the European Unj@® November,
p.30http://www.hrw.org/node/76211/sectionflAccessed 31 August 2011.

13 Amnesty International 201 Annual Report 2011 — Irgdviay http://www.amnesty.org/en/region/irag/report-
2011- Accessed 29 August 2011.
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Shi'a militia groups are also reportedly engagedrgenised crime, which involves ‘contract
killings, kidnapping and extortion from homeowndygsinessmen and government agencies,
particularly in Baghdad’, and will target individsavho do not support their criminal
activities™* For example, individuals who ‘support’ the militig paying for protection are
‘immune to violence or kidnapping’More broadly, Iranian-backed Shi'a militia groupsd
breakaway Mahdi Army factions ‘continue to confrtim Iraqi Security Forces and Multi-
National Force-Iraq and seek to destabilize theritgcenvironment'®

On the Mahdi Army in Karbala

The Mahdi Army is not strong in Karbala and thegir@ecurity Forces (ISF) control the city.
Karbala is a holy Shi’a city, and has been a ditacks on Shi'a pilgrims, and also a site of
Shi'a militancy’’ The Mahdi Army has been present in Karbala sindeast 2004, when
Jaysh al-Mahdi (JAM) forces launched a major assmainst coalition forces.Sources
report that although the ‘presence’ of Sadr’s suigps is still felt in Karbala, the Mahdi

Army is not strong in the cit}’ Despite the ongoing challenges facing the ISF2669
UNHCR Eligibility Guidelines for Assessing the Internat&d Protection Needs of Iraqi
Asylum-Seekerstate that Karbala is ‘tightly controlled by tt&H, and, therefore, outbreaks
of violence are relatively raré®. The UNHCR guidelines also state that ‘althougliosesr
concerns remain regarding the sustainability ofitii@rovements, the security situation in the
Southern Governorates of Babel, Basrah, Diwanilf@nbala, Missan, Muthanna, Najef,
Thi-Qar and Wassit has significantly stabilizeccsitate 20072

The 2009 UNHCR guidelines explain the evolutionhaf security situation in Karbala since
2007:

Kerbala saw intense fighting between the Badr-dateith ISF and JAM in August
2007 that resulted in the deaths of at least 5@lpeand led to the temporary “freeze”
of JAM activities. Although not all JAM fighters hdre to Al-Sadr’s order, the

14 Al-Salhy, Suadad 2011, ‘Iraq Shi‘ite militia sptéms into hit squads, gang&euters 21 July
http://news.yahoo.com/irag-shiite-militia-splintdrg-squads-gangs-101743902.htmhccessed 31 August
2011; Williams, Phil 2009, ‘Criminals, Militias, drinsurgents: Organised Crime in Iraq’, Stratediodis
Institute website, June, p.28&p://www.strategicstudiesinstitute.army.mil/pudisplay.cfm?publD=936
Accessed 30 August 2011.

12 williams, Phil 2009, ‘Criminals, Militias, and lnsgents: Organised Crime in Iraq’, Strategic Stadiestitute
website, June, p.23&tp://www.strategicstudiesinstitute.army.mil/putisplay.cfm?publD=936- Accessed 30
August 2011.
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18 Cochrane, Marisa 200%he Fragmentation of the Sadrist Movemémstitute for the Study of War, source:
Understanding War website, January, phitg://www.understandingwar.org/files/Iraq%20Rep6a2012.pdf
Accessed 28 August 2011.

9 Simcox-Heath, lan 2011, ‘Irag: The return of Magp Al-Sadr’, The UK Defence Forum website, 9
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repeated ceasefires have been instrumental iniregagerall levels of violence in
Kerbala and Najef. The ISF have also become mqualda in providing security to
pilgrims during Shi’ite festivities and security agires are tight during these events.
Yet, some insurgent groups still succeed in laurghiass-casualty attacks against
crowds of religious pilgrims...Furthermore, Kerbadges occasional targeted
assassinations of security, government/party afcand religious figure&:

Additionally, in 2008, the International Crisis Gipreported that ‘Sadrists are largely
excluded from these cities [Karbala and Najaf] endgst keep a low profile’ so ‘the Sadrist
movement is barely visible in KarbafaThe International Crisis Group also reports that
during the August 2007 conflict in Karbala betwdle® Mahdi Army and the Badr
Organisation, ‘the confrontation divided the Ski'gopulation along class lines, with
residents of poorer neighbourhoods generally sidiiig the Sadrists and better-off
businesspeople supporting the Shri’ite Islamic Smer€ouncil of Iraq (ISCI) and the
religious establishment?

Whether Shi'ite civilians are targeted by Sunni aed groups

The recent UNHCR Guidelines had this to say albdwmitargeting of Shi'a civilians by Sunni
armed groups:

Shi’ite civilians - in particular, Shi’ites perfoinyg their religious duties at the
mosque, durindunerals or mournings, or when on pilgrimage -akey target for Sunni
armed groupsss The main aim of these attacks appears to be tdelivagis along sectarian
lines in order to reignite tensions and violeswéttacks are most frequent on religious
holidays, when thousands of pilgrims,including frisam, march to and gather at Shi'ite holy
sites in BaghdasehoKerbala and Najef;ibut also in other areas of southern lsagittacks on
Shrite pilgrims and civilians have also taken @aec the mixed governorates of Diyala,
Ninewas7aSalah Al-Dinszsand Kirkukszewhere Shi'ite TurkmeszzShabakssor Kurds (Faili
Kurdsk7emay also be targeted, and in the mainly Sunni Ab#&mGovernoratesoShi'ite
civilians have also frequently been attacked itir themes, in restaurants or other public
places in predominantly Shi'ite governorat@spwnss20r neighbourhoodses

Whether secular Shi’ites are targeted by Shritenflamentalist militias

In 2011 there is no compelling evidence indicatimat Shi’ite militants target “ordinary
citizens” for harm on the basis of their seculaaid or imputed support for the Iraqi
coalition governmenRather, Shi'ite militant groups such as the Mahdi, Liwa al-
Youm al-Mawud (The Promised Day Brigades), and isahl al-Hag have historically
targeted Sunnis and international forces. The Mallly has been officially disbanded,
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while its successor, Liwa al-Youm al-Mawud, appdarke preoccupied with preventing
Asa’ib Ahl al-Hag from dominating Sadr City.

In 2007, Mugtada al-Sadr, the leader of the Mahun the largest and most organised
radical Shi'ite group in Irag, announced a ceasgéipparently urging militants to desist from
violence and intimidation, and concentrate on ping social services to poor Shi'it€s?’
Soon after, Sadr left Iraq for Iran, where he reradiuntil early 2011. Prior to this ceasefire,
Sadr’s political proclamations were largely natiistacalling for an armed rebellion against
foreign “invaders” and the Iragi poli¢& Secular Shi'ites that did not support his vision f

an Iranian-style theocratic state were not targ&iederious harm.

Since 2007, Mugtada al-Sadr has made an effore¢orne a serious political figure and
power-broker. In late 2010, al-Sadr’s support wigs in allowing the Nouri al-Maliki bloc
to form government, several months after the M&@10 electionsThe New York Times
reported that the post-election deadlock to fomewa government “was broken when Mr.
Sadr, who had appeared deeply opposed to Mr. Mali&githe point of meeting in Syria with
Mr. Allawi over the summer — decided to back thienerminister, putting him in position to

assemble a majority once he negotiates an arramgemith the Kurds™®

In 2011, al-Sadr continues to present himself sar@us political leader, holding the
government to account. In March 2011 both Sadrsaadlar ‘Iraqqayi’ leader lyad Allawi
held a joint press conference in Najaf, during \uttteey declared “broad and profound areas
of common ground” between the two movements. Sadakdi Army once mounted a
violent campaign against Allawi when he servedngesrim Prime Minister following the
American-led invasion of Iraqg. In Najaf both mercideed that they were concerned with the
amount of power Prime Minister Nouri al-Maliki hadcumulated and the degree to which
the government has undermined the independencepairiant institutions, “including the
central bank and the human rights committ&e”.

It is also worth reporting that a recent sign eSalr’s lack of hostility to the government of
Iran was his February 2011 pronouncement that Badites should not participate in
planned anti-government demonstrations. Rathe®adkrreportedly stated that the Iraqi
people should give the government six months tadavip state services.
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Accessed 1 April 2011
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Although the Mahdi Army has officially disbanded,Sadr is believed to have formed a
militia known as Liwa al-Youm al-Mawud, or the Prised Day Brigade¥ However, there

is no evidence that this new militia targets sec8la'ites. Liwa al-Youm al-Mawud is one

of several radical Shi’a militias declared ‘Spectbups’ by the US military, groups that are
purportedly trained, financed and resourced by. [fdr@ Special Groups also include Asa’ib
Ahl al-Haq, Kata'ib Hezbollah, the Sheibani Netwgaithe Hasnawi Network., and the Ahel
al-Beit Brigades?

One of the most active of these militias is As&il al-Haq (League of the Righteous), an
offshoot of the Mahdi Army led by Ismail al-Lamigtter known as Abu Deraa. Asa’ib Ahl
al-Hagq is also known as the Khazali Network and @&FHKahf. Abu Deraa has been referred
to by a number of media organisations as the “SHirqgawi®*, after the late Jordanian
leader of al-Qaeda in Iraq. Abu Deraa fled to irm8008 during a US-led hunt for him after
he had conducted a large number of “terrorist dmera targeting Sunnis in Irag since 2004”
It is reported that Abu Deraa returned to Iraq@4@, after receiving military training in the
Iranian city of Qon®° There are no reports that Asa’ib Ahl al-Haq tasgetcular Iragis.
Rather, the militia seems more concerned with targdraqi Security Forces (ISF) and
members of rival militias; in late 2009, it was ogfed that Liwa al-Youm al-Mawud and
Asa’ib Ahl al-Haq violently clashed with one anatlier the control of Sadr City, the Shi'ite
stronghold of Baghdatf.

Other Mahdist splinter groups continue to openatigdq, including the “Guardians of
Religion” and “Men of the Sword” The Jamestown Fadatnon states that these groups
mostly operate outside of Baghdad, particularlgiires such as Nasriya, where they have
imposed their own codes of morality/conduct onltwal populationd! Individuals who fail
to comply with their codes of conduct in areas unmdiitia control would likely endure
punishment, including possible serious harm.

Returnees

In February 2011, a UNHCR representative in Irag waid that UNHCR would review its
returnee policies after all government ministerseng place and trends in the security
situation had developed, indicated that “UNHCR maxeffort to track returnees, including
failed asylum seekers returned from countries sisc8weden. There were initial interviews,
but many were not willing to participate in followp processes.” UNHCR had a policy of not
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http://www.opendemocracy.net/opensecurity/shathakalri/can-irags-sadrists-prove-their-nationalist-
credentials# Accessed 4 April 2011 Attachment 18

33 ‘MNF-I spokesman details secret cell involvementrag’ 2007, Operation New Dawn website, 2 July
http://lwww.usf-irag.com/?option=com_content&taskewikid=12653&Itemid=128- Accessed 4 April 2011 —
Attachment 19

3 ‘EXCLUSIVE-Baghdad Shi'ite militant says fightirfgr all Iragis’ 2006 Reuters 17 November
http://uk.reuters.com/article/2006/11/17/us-iracHeval-idUKMAC5297412006111# Accessed 1 April 2011
% Fayad, M. 2010, ‘Notorious Shiite Warlord Retutn®aghdad’, Asharq Alawsat18 August
http://www.aawsat.com/english/news.asp?section=22R008— Accessed 4 April 2011

% Al Juburi, S. 2010, ‘Can Irag’s Sadrists provertiationalist credentials?’, Open Democracy, 4uday
http://www.opendemocracy.net/opensecurity/shathakalri/can-iraqs-sadrists-prove-their-nationalist-
credentials# Accessed 4 April 2011

37 Jamestown Foundation 2011, ‘Muqtada al-Sadr aamtl Urse ‘Soft Power’ to Pursue Objectives in Iraq’ ,
Terrorism Monitor Volume: 9 Issue: 5, 7 Februanttp://www.unhcr.org/refworld/docid/4d4f99c92.html
Accessed 1 April 2011




76.

77.

78.

79.

returning people to the five provinces of Ninewaydba, Kirkuk, Salah Al-Din and Baghdad,
in which there were disproportionately high numhsrsecurity incidents®

In November 2010, Amnesty International called amdpean governments to immediately
stop forcible returns to the provinces of Ninewao@ul), Diyala, Kirkuk, Salah al-Din,
Baghdad, and to other particularly dangerous areliaq such as parts of Al Anbar
province, where there were serious risks arisiogfviolence or events seriously disturbing
public order. Amnesty considered that when Euromeamtries were envisaging removing
Iragis to other areas of Iraq, an individual assesg should be carried out indicating that it
would be safe to return the individual in questidmnesty and the UNHCR had spoken to a
number of Iraqis after they had been forcibly read from European states to Iraq and who
feared for their safet}’

In March 2011The Guardiamewspaper in the United Kingdom reported that degions

of asylum seekers to Iraq had been resumed afireg bemporarily suspended in October
2010, when the European court of human rights rtilatla surge in sectarian violence and
suicide bombings had made Baghdad and the surmgiagdéa too dangerclisAn earlier
article from June 2010 indicates that a solicitord deported failed asylum-seeker who
claimed his Ba’ath Party membership made him vallerto attack, had said that “[t]he high
profile of someone returning from the West couldenhim an easy target®

The US Department of State 2010 report on humdnsigractices in Iraqg indicates that the
UNHCR reported that 61% of refugees surveyed whibrbaurned to Baghdad in the

previous four years had “regretted their returndose of terrorism and insecurity”. Of those
returning, 77% of refugees “did not return to thaiginal residences because of insecurity or
a fear of being targeted®

The International Organisation for Migration (IOkported in April 2010 that there were
“limited reports of targeting of returnees, mostlyurban areas where families return
individually.”*® IOM also informed a Danish Immigration Servicetffiading mission in
2010 that it “had received ‘limited and anecdoggdarts’ of returnees being targeted”. It “did
not have any information on why such targeting beclrred or who the perpetrators were.”
An international NGO in Amman told the Danish Imnaiion Service that it was hard to
verify if returnees were at risk of being espegi#dirgeted, but it had “heard of returnees
from Europe and Canada being considered well-afftharefore perhaps prone to attacks
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from criminal gangs. However, there are no confitmeports of this being the cas¥.ln

April 2009, UNHCR reported that “returns of SuntasShi’ite-dominated areas and Shi'ites
to Sunni-dominated areas are very limited and thexe been reports of targeted attacks on
returnees belonging to the opposite sétt.”

UNHCR also refers to groups within Irag who haverbtargeted in part for their perceived
supportfor ‘Western’ or ‘infidel’ ideas irgeneralIn April 2009, UNHCR indicated that since
2003, professionals such as academics, doctorstardmedical personnel, judges and
lawyers, and athletes had “been a prime targetdnous extremist groups.” The motives for
these attacks were multilayered, including “thpereived) suppofor the Iragi Government,
the US military intervention or ‘Western’ or ‘infedf ideas ingeneral, or their open criticism of
extremist groups or groups in poweAid and human rights workers and their familiexd

also “been targeted by extremist groups for thggr¢eived) collaboration with the MNF-I
[Multi-National Forces in Iraq], the Iragi Governnteor the ‘West’ and ‘Western ideas’ in
general.*®

Further information provided by UNHCR in July 20ibdicates that those targeted in Iraq
continued to include academics, judges and lawgerstors, human rights activists and
Iragis working for non-governmental organisatiahge USF-I (United States Forces — Iraq)
or foreign companie¥’

State Protection

In the US Department of State Country Reports améh Rights Practices for 2011 it is
reported that “continuing violence, corruption, ardanizational dysfunction undermined
the government’s protection of human rights... Theé¢hmost important human rights
problems in the country were governmental and saloilence reflecting a precarious
security situation, a fractionalized population nmimg deep divisions exacerbated by
Saddam Hussein’s legacy, and rampant corruptiail Etvels of government and society.
During the year the following significant humanhig problems were also reported: arbitrary
or unlawful deprivation of life; extremist and terist bombings and executions;
disappearances; torture and other cruel, inhunrashegrading treatment or punishment; poor
conditions in pretrial detention and prison famkt arbitrary arrest and detention; denial of
fair public trials; delays in resolving propertystéution claims; insufficient judicial
institutional capacity; arbitrary interference wjghivacy and home; limits on freedoms of
speech, press, and assembly; extremist threatgia@edce; limits on religious freedom due
to extremist threats and violence; restrictiongreedom of movement; large numbers of
internally displaced persons (IDPs) and refugesek of transparency and significant
constraints on international organizations and ngagimental organizations’ (NGOs)
investigations of alleged violations of human riggtdiscrimination against and societal

4 Danish Immigration Service 2018ecurity and Human Rights in South/Central Iragp&efrom Danish
Immigration Service’s fact-finding mission to Ammaordan and Baghdad, Iraq 25 February to 9 Marctd &
to 16 April 2010 September, p. 1&tp://www.nyidanmark.dk/NR/rdonlyres/7F24EA1B-1D@3AE-81C4-
C097ADAB34FD/0/Rapport_Security _and_HR_in_South_t@nlraq.pdf - Accessed 22 December 2010
“5 United Nations High Commissioner for Refugees 20009HCR Eligibility Guidelines for Assessing the
International Protection Needs of Iragi Asylum-SagkApril, p. 92

“6 United Nations High Commissioner for Refugees 20009HCR Eligibility Guidelines for Assessing the
International Protection Needs of Iragi Asylum-SagkApril, pp. 179-180 & 190

" United Nations High Commissioner for Refugees 20ddie on the Continued Applicability of the April020
UNHCREligibility Guidelines for Assessing the Internatéd Protection Needs of Iradisylum-Seekersuly,
p. 4



83.

84.

85.

86.

abuses of women and ethnic, religious, and radiabnties; trafficking in persons; societal
discrimination and violence against individualsdzhen sexual orientation and gender
identity; and limited exercise of labor rights.”

According to the UNHCR'’s most recent report, “ladr the main perpetrators of persecution
are non-state actors. However, protection by natiaathorities is unlikely to be available in
most cases, given that the national authoritieg fiavited capacity to enforce law and order.
The ISF,which now have around 930,000 members and are yatinowledged as
increasingly capable and united, reportedly remainerable tacorruption and infiltration

by militants, and continue to be themselves a majget of attacks. In addition, political
disunity has reportedly limited the effectivenegthe ISF. The judiciary, which remains
understaffed, is reported to be prone to intimaatinfiltration, political interference and
corruption. Judges often face death threats aadkstPerpetratorsf crimes and human
rights violations are reportedly still not held aootable*®

FINDINGS AND REASONS
Country of reference

The applicant travelled to Australia on what appdarbe an Iragi passport and claims to be a
national of Iraq and not to have the citizenshipoofa right to enter or reside in, any other
country. A copy of his passport issued by the Répuwlb Irag is on the Department’s file.
On the basis of this evidence the Tribunal acceyatisthe applicant is a national of the
Republic of Iraq and has assessed his claims aghm&epublic of Iraq as his country of
nationality. Further, on the basis of this evidetiee Tribunal finds that the applicant does
not have a legally enforceable right to enter agside in any country other than his country
of nationality, the Republic of Iraq. Therefore thribunal finds that the applicant is not
excluded from Australia’s protection by subsect®&{3) of the Act (seépplicant C v
Minister for Immigration and Multicultural Affairf2001] FCA 229; upheld on appeal,
Minister for Immigration and Multicultural Affairg Applicant C(2001) 116 FCR 154).

Applicant’s credibility

Overall, the Tribunal found the applicant to baeddle witness. However one important
aspect of the applicant’s evidence troubled thbuinal. The applicant claimed, during his
Departmental interview, that while a taxi driver2@08, he was assaulted by members of the
Mahdi Army who knew him by name. He claimed thataoiwther occasion the windows of
his taxi were broken. At the Tribunal hearing tipplecant claimed that the assault and the
property damage occurred on the same occasiorhahd occurred in June or August 2007.
The Tribunal put this inconsistency in respecthaf timing of the incident and whether the
assault and the property damage occurred on the daynor were separate incidents, to the
applicant. The applicant responded that the aisaadlthe property damage occurred on the
same occasion, but that he was unsure about taedahe incident occurred 4-5 years ago.
Later in the hearing he added that the attack onHad occurred after his return from his
marriage in Iran, in early 2008.

Nevertheless, and in spite of this aspect of thiegnt’s evidence, the Tribunal considers
that overall the applicant was a reliable witnegbe Tribunal had the opportunity to

“8 United Nations High Commissioner for Refugees 2QI2HCR Eligibility Guidelines for Assessing the
International Protection Needs of Asylum-Seekemnftrag 31 May 2012, p13
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guestion the applicant over a lengthy hearing andd that in all other respects his evidence
was consistent, detailed and credible, and theapyldid not seek to embellish his claims.
For example when the Tribunal enquired whethefdtlser had experienced any harm as a
result of his membership of the Baath party siteefall of Saddam's regime in 2003 the
applicant responded that he doesn't know, butitdalid not think scAnd when asked about
his claims to have been stopped by the Mahdi atmyaaliblocks, threatened and forced to
pay bribes he volunteered that this was normaltiseaeand that he was not being targeted
and did not regard these activities as problematie. Tribunal considers that its concerns
regarding this one aspect of the applicant’s evadas not sufficient to impeach the
applicant’s credibility entirely, especially in cumstances where his evidence has remained
otherwise consistent throughout the DepartmentTaitainal process.

Assessment of the applicant’s claims

The applicant claimed that whilst he was at sclheohad been forced to become a junior
member of the Baath party and that his father mad@waged him to join. He indicated that
he did not continue to be a member of the pargr dfe left school and that he was [at
school] at the time of the fall of Saddam Huss&ime Tribunal found the applicant’s claims
to be credible and finds that the applicant wasanber of the Baath party as claimed.

The applicant claims his father was a well-knowd high ranking member of the Baath
party. The applicant made this claim in his writggplication to the Department and he
elaborated upon it at the Tribunal hearing, denratisg a thorough understanding of his
father’s role within the party. The applicant’siola were consistent through the processing
of his application and the Tribunal accepts thdiagpt’s claims in respect of his father’s
membership of the party. Further, on the basigttedible evidence it accepts his claim
that his father left the party after the fall ofd8am Hussein, for fear that he and his family’s
lives would be at risk.

The applicant claims that between the end of 20@428007 the Mahdi Army would often
come to the family home, looking for the applicand his father, and that they were
searching for Ba’athists, particularly Shi'a Balats. He claims that they have a history of
targeting Ba’athists and their family members, egly their sons. When the Tribunal
enquired whether his father had experienced any lagra result of his membership of the
Baath party since the fall of Saddam's regime 032he applicant responded that he doesn't
know, but that he did not think so. The Tribunatequts the country information that supports
the applicant’s claims that people affiliated os@sated with the Ba’ath party have been
subject to systematic attacks by Shi'ite militiasd finds that between the end of 2004 and
2007 the Mahdi Army came to the applicant’s fanhigme, looking for the applicant and his
father.

The applicant claimed, during his Departmentalringsv, that he had been harassed while
working in a shop as he was considered to be gebever, and that he wasn’t a devout
enough Shi'a. He has claimed that he has no irtergsactising his Shi'a faith. The

Tribunal accepts that the applicant’s claims regaytiis Shi'a faith and his lack of interest

in practising it, and on the basis of his consisétdence accepts that this could have made
him the target of fundamentalists.

In respect of the applicant’s claim regarding tttack on him in early 2008 by the Mahdi
army, in which his taxi was also damaged, the appticlaimed at the Tribunal hearing that
his attackers had indicated they knew that hissfatbas in the Baath party. The applicant
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claimed that he informed the police about the iantcand that the police identified the
perpetrators but that he saw the perpetrators pleaf days later walking along the road.
The applicant indicated that this was because ¢hiegphave friends and relatives in the
Mahdi Army. As stated above the Tribunal was ttedlby the inconsistencies in the
applicant’s recounting of this incident, but aceefbie applicant’s claims that the incident
occurred as claimed by the applicant. He provitiede detailed evidence at the hearing
regarding the circumstances of the attack andeoh#tture and extent of the injuries he
suffered and the Tribunal accepts the applicatdisns. The applicant’s claims regarding the
failure of the police to provide protection is cmtesnt with the country information, which is
accepted by the Tribunal, that the police have lafdtrated by the militias, and are of
suspect loyalty.

The applicant claims that after he moved to Austia¢ returned to Iraq to visit his mother
who was dying of cancer. Whilst he was in Iraccla@éms that he and his family were
threatened again by the Sadr militia. He claimsvhs accused of being a traitor because of
his Ba’ath Party supporbf being an infidel in coming from a western coyrand not
practicing his religion. He claims that he left histher on her deathbed and that she passed
away a week after he returned to Australia. Higntdato have returned to Iraq following his
arrival in Australia are supported by his passpdrich shows that he departed Australia in
December 2010, entering Irag on [a date in] Decer2b20 and returned to Australia in
January 2011. The Tribunal finds the applicantsnok to be credible and it finds that the
applicant was threatened by the militia on hisnreto Irag as claimed.

The applicant claims that even though he does raatige his religion he will be harmed by
the Sunni insurgents because he is identified esnths Shi'a and they have a history of
attacking Shi'a. Whilst he did not claim to havepesenced any problems with Sunni
insurgents in the past, his claims to fear harthénfuture is supported by the country
information referred to above and which is accepgthe Tribunal which indicates that
Shi'a civilians are targeted by Sunni armed groppsticularly on religious holidays when
thousands of pilgrims gather in the applicant’yg oit Karbala.

The applicant fears that if he returns to Iraq lielve abducted and maybe killed by the
Mahdi Army, other Shi’a fundamentalists, or SumsurgentsThe Tribunal finds that the
persecution feared by the applicant (that he welabducted, tortured and killed) amounts to
"serious harm" as required by paragraph 91R (10f(kfe Act in that it involves threats to
his life or liberty.

The Tribunal finds that the persecution which tppl@ant fears involves systematic and
discriminatory conduct as required by s.91R(1)p€the Act in that it is deliberate or
intentional and involves his selective harassmepieosecution for a Convention reason,
namely hismembership of a particular social group and impui@dical opinion (arising
from his father's membership of the Baath party).

In respect of the Convention ground of a particstasial group comprising “Westernized
Iragis” the Tribunal has had regard to what coust a “particular social group” within the
meaning of the Refugees Convention. In order tstitte a particular social group the
group must firstly be identifiable by a charactécisr attribute common to all members of
the group. Secondly the characteristic or attalmatmmon to all members of the group
cannot be the shared fear of persecution and ytinél possession of that characteristic or
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attribute must distinguish the group from societiaege?® In these circumstances the
particular social group of “Westernized Iraqgisidentifiable by this characteristic which
distinguishes them from society at large. The dttarestic common to all members of the
group is not a shared fear of persecution. Thewalistinct and recognisable group within
Irag. The Tribunal finds that the applicant is amber of this group, having lived in
Australia for well over 2 years.

The Tribunal finds that the essential and signifta@ason for this fear of harm is because of
his membership of a particular social group conipgi$Vesternised Iragis. The country
information referred to above supports the apptisasiaims to fear harm should he return to
Irag. It indicates that persons perceived to haestern ideas are reported to have been
targeted in the past by extremists. The Tribunahissfied on the basis of the country
information cited above that there is more thaaa chance of the applicant being targeted
by extremists if he returns to Iraq, and hence higafears of persecution are well founded.

The Tribunal finds on the available informationtttiee State does not have a reasonably
effective police force and a reasonably impartygkem of justice and therefore the
appropriate level of protection determined by in&tional standards is not available to the
applicant. The Tribunal gives weight to the coumtfprmation in relation to Iraq generally

in the US Department of State 2011 report on hurngdms practices in Iraq which indicates
that continuing violence, organisational dysfumcfiand corruption “undermined the
government’s protection of human rights.” Havregard to this, the Tribunal is satisfied
the State cannot meet the level of protection whitthens are entitled to expect according to
international standards as discusseMliMA v Respondents S152/20@804) 222 CLR 1.

The Tribunal finds that there is a real chance tthetapplicant will be persecuted throughout
Irag and therefore that the applicant has a welhfted fear of persecution now or in the
reasonably foreseeable future for a Conventiororeaslrag.

Claims arising from the breakdown of his relationghwith his ex wife

In so far as the applicant has claimed that hledanarriage has led to the spreading of
rumours by his ex wife’s family regarding his Westgfestyle the Tribunal accepts that this
would add to the risk of him being targeted by famentalist Shi'as. In respect of the
remaining claims arising from the breakdown ofreigtionship with his ex wife, given the
Tribunal’s finding that the applicant has a wellsmled fear of persecution arising from his
membership of a particular social group and higutad political opinion the Tribunal has
not gone on to consider these claims.

CONCLUSIONS

The Tribunal is satisfied that the applicant issaspn in respect of whom Australia has
protection obligations under the Refugees Convaniitierefore the applicant satisfies the
criterion set out in s.36(2)(a).

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a)f the Migration Act.

9 Applicant S v MIMA2004) 217 CLR 387 at [36] (Gleeson CJ, Gummow Kinlly JJ



