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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision mdoy a delegate of the Minister for
Immigration and Citizenship to refuse to grantapelicant a Protection (Class XA) visa under
S.65 of theMigration Act 1958the Act).

The applicant, who claims to be a citizen of Badgkh arrived in Australia on [date] and
applied to the Department of Immigration and Citizteip for a Protection (Class XA) visa on
[date] The delegate decided to refuse to grantidaeon [date] and notified the applicant of the
decision and his review rights by letter dateddg¢iat

The delegate refused the visa application on tesiblaat the applicant is not a person to whom
Australia has protection obligations under the Be&s Convention.

The applicant applied to the Tribunal on [date]review of the delegate’s decision.

The Tribunal finds that the delegate’s decisican&RRT-reviewable decision under s.411(1)(c)
of the Act. The Tribunal finds that the applicaashmade a valid application for review under
S.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasil@ec maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahehe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some statutory
gualifications enacted since then may also be aglev

Section 36(2)(a) of the Act provides that a crdaerior a protection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mimister is satisfied Australia has protection
obligations under the 1951 Convention Relatinght $tatus of Refugees as amended by the
1967 Protocol Relating to the Status of Refugeagefher, the Refugees Convention, or the
Convention).

Further criteria for the grant of a Protection &lXA) visa are set out in Part 866 of Schedule 2
to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Convention gaderally speaking, has protection
obligations to people who are refugees as definédticle 1 of the Convention. Article 1A(2)
relevantly defines a refugee as any person who:

owing to well-founded fear of being persecuted&asons of race, religion, nationality,
membership of a particular social group or politagainion, is outside the country of his
nationality and is unable or, owing to such fearunwilling to avail himself of the
protection of that country; or who, not having &orality and being outside the country
of his former habitual residence, is unable orng#d such fear, is unwilling to return to
it.
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The High Court has considered this definition inuember of cases, notabGhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA1997) 190 CLR 225VIIEA v Guo(1997) 191

CLR 559,Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim(2000) 204 CLR 1,
MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@®04) 222 CLR 1 and
Applicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of the
application of the Act and the regulations to aipalar person.

There are four key elements to the Convention difin First, an applicant must be outside his
or her country.

Second, an applicant must fear persecution. Unéli&#R$1) of the Act persecution must involve
“serious harm” to the applicant (s.91R(1)(b)), awtematic and discriminatory conduct
(s.91R(1)(c)). The expression “serious harm” inesidfor example, a threat to life or liberty,
significant physical harassment or ill-treatmemtsignificant economic hardship or denial of
access to basic services or denial of capacitgno & livelihood, where such hardship or denial
threatens the applicant’s capacity to subsistR(2)lof the Act. The High Court has explained
that persecution may be directed against a pessan endividual or as a member of a group. The
persecution must have an official quality, in tease that it is official, or officially tolerated o
uncontrollable by the authorities of the countryafionality. However, the threat of harm need
not be the product of government policy; it mayebeugh that the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratin the part of those who persecute for the
infliction of harm. People are persecuted for sdmmegt perceived about them or attributed to

them by their persecutors. However the motivatieadnot be one of enmity, malignity or other

antipathy towards the victim on the part of thespeutor.

Third, the persecution which the applicant fearsstrhe for one or more of the reasons
enumerated in the Convention definition - racegreh, nationality, membership of a particular
social group or political opinion. The phrase “feasons of” serves to identify the motivation for
the infliction of the persecution. The persecutieared need not beolely attributable to a
Convention reason. However, persecution for mdtipbtivations will not satisfy the relevant
test unless a Convention reason or reasons cdesétuleast the essential and significant
motivation for the persecution feared: s.91R(19fahe Act.

Fourth, an applicant’s fear of persecution for ag@mtion reason must be a “well-founded” fear.
This adds an objective requirement to the requirgrtiat an applicant must in fact hold such a
fear. A person has a “well-founded fear” of persecuunder the Convention if they have

genuine fear founded upon a “real chance” of peits&c for a Convention stipulated reason. A
fear is well-founded where there is a real subgthnasis for it but not if it is merely assumed or
based on mere speculation. A “real chance” is batis not remote or insubstantial or a far-
fetched possibility. A person can have a well-foeshdear of persecution even though the
possibility of the persecution occurring is welld» 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail himself
or herself of the protection of his or her courtrgountries of nationality or, if stateless, urabl
or unwilling because of his or her fear, to rettwnhis or her country of former habitual
residence.
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Whether an applicant is a person to whom Austremprotection obligations is to be assessed
upon the facts as they exist when the decisioraidenand requires a consideration of the matter
in relation to the reasonably foreseeable future.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant The Tribunal also has
had regard to the material referred to in the dakgg decision, and other material available to it
from a range of sources.

In support of the application for a protection vigee applicant provided a Statutory Declaration
in which he claimed that:

He was born in Bangladesh on [date] The date riii loh his passport is different from his

original date of birth as he had to change his d&lbérth in order to obtain the passport. He was
a victim of political conflict between Bangladeshatinalist Party and Bangladesh Awami
League.

During his studies da6chool A],he witnessed many strikes called by the Awami Ledguno

real reason. They used to go to the School andlatikdents to leave classes and any student or
teacher who refused to obey their orders, suffemare harassment. He has witnessed the
beating of a teacher, [name] who had done nothnogigvbut asked them to allow him to finish a
routine class. Since witnessing that horrific imeit] he became anti Awami League. But at that
time he was very young and he could not do mucinagtnem.

In [year] and on his first day #ollege B], he was approached by the leader of the different
political party, like every new student has. Frame tery beginning, I“was unknowingly
supported right wing political party He was approached by the Chattara Dal (studery
party of BNP) leader [name], [position title] of athara Dal, [City C] police station who
explained to him the philosophy of the Bangladestidwhalist Party and gave him a booklet

He decided to join the Chattara Dal. He completiaira and he gave it to the College [position
title] [name]. In first year, there were about [nen] students; [number of] students became
members of the Chattara Dal by filling the form aaking an oath. There were other students
who did not sign the form but they showed theirmupto Chattra Dal.

At the beginning, his college political activitiegre within College campus, but several months
later, his activities expanded outside the coll®gken he was living in the [Building D] inside
the college campus, he became more involved itig@liWithin [number] months of being in
the [Building D], he became [position title] of tfiBuilding D] and the [position title] was
[name].

He had a responsibility to ensure that enough stigdead joined the regular procession in
college campus. In his [Building d], they had urten rules that every student must join the
procession at the beginning of the class.

In the middle of [year] and during an event for rewdents, [Person E] (son of BNP [position
title] [Person F]) was invited as a special guém@with the local M.P. During that time, they
had ‘to do extra procession within the college and algshe college campugOne day, they
were marching from the northern side of the coll@ge Chattra League procession was coming
from the opposite side. They were crossing indbeidor and they clashed; [number of]
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students were injured. He had a [description ofaminjury], but the Chattara League leader

blamed the applicant personally for that incidé@hiey wanted to expel him from the college but

the principal did not agree with them. The appltd@tame one of the main targets of Chattara
League, but that time, the BNP was in power andasg accusation against him were carefully

scrutinised.

During that college meeting, he met [Person E]theg had a long discussion about Chattara
Dal’s future in the college. [Person E] was so iegsed with the organisation and publicity

about the meeting. They had an unexpected nunfl®udents attend the meeting and the
applicant worked very hard for that event. Throtigk work, he became well known to the

opposition party. [Person E] gave the applicastriimber to contact him if he needed help.
Every month, the applicant and other college leaaent with [Person E] whenever he had to go
to other districts or any Cattara Dal meeting. Tigtohim, the applicant had an opportunity to

meet BNP [position title] [Person F].

In [year], he completed secondary studies and tseadmitted to a [course type] in [year]. In
that year, the BNP lost the election and the Awlaague formed government. The same night,
the Chattara Leaguegton$ went to his room looking for him but he was ak tRarty
headquarter with the BNP leader. They ransackedrdthers’ rooms anddok the position
with the outsidéer

They could not return to the [Building D] and hentvéo [City G] to avoid arrest. [Person E]
arranged accommodation for him. After a [periodimie], he was informed by his family that
the police were looking for him. The Awami Leagueade a list in which they included his
name. [Number of] weeks later, they killed onetludir active members who used to do
announcements for the Party.

He had intended to finish his degree and join tmyRadvisory committee in higher level, but he
was so scared of the Awami League cadres as thexeay barbaric. Mentally, he was not ready
to fight all the way. News were coming to the ddfithat Awami ‘goondas’ were taking the
position of BNP party members and killing withouatygustification. They killed around three
hundred BNP and Jamath leaders and supporterscaBangladesh.

He had a long discussion with his family and sepulitical leaders and decided to leave the
country to save his life. [Person E] arranged hissport with a different date of birth and visa to
travel to [Country H]. On [date], he left Bangladest the beginning he had difficulty with
work and he got financial assistance from [PerspwH® used to send money to his account.
Later he started to work full time and earned ivisid).

In the middle of [month, year], he went to Bangstuand got married very secretly. He had
[period of time] vacation but he had to leave ehdgausesomehow they knew that | got back
to Bangladesh. My different D.O.B. in my passpavesl me that tinie

He was living in [Country H] with a permit that wdse to expire on [date]. When he had no
option to renew his permit, he decided to comeustralia and hoped to get a protection visa.
He cannot return to Bangladesh. His close ally\Wierson E] made his life more difficult.
[Person F] and [Person E] are in jail. In the narhemergency, the army unlawfully detained
political leaders and supporters, they torturednthe extract confessions.

He has been told by close relatives that the Balegla secret service personnel got names,
addresses and details of those who had contac{Ratison E].
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He is very depressed because of his helplessisituatd he is very worried about his future and
his young family. He is seeking protection in Aasitt so that he does not have to go back to
Bangladesh.

The applicant did not provide any documents in suipgf his application for a protection visa.
Documents relating to the applicant’s [temporaryiba

Contained in the DIAC file, there are documentatief to the applicant’s [type of] visa,
namely:

a. Letter dated 28/9/2007, from the applicant to thestRalian Embassy in
Washington, statingnter alia, that he would like to visit Australia to see Sggn
and that  am leading my life very smoothly and very mudisBad with my
present job..” There is no mention of any harm or fear.

b. [Government J] [Office], Entry Permit to [Country;H
c. Social Security card;

d. Car registration;

e. Travel details for the applicant;

f. Bank account details for the applicant;

g. “Criminal Record (no conviction recorded) for the applicant;

=y

. Wages and Tax Statement for the applicant.
The review application

In the application for review, the applicant claahibat he was denied procedural fairness by the
delegate who reached conclusionst‘obviously open on the known material, withovihg me
an opportunity to be heard in respect of those engitt

HEARING

Theapplicant appeared before the Tribunal on [datefite evidence and present arguments.
The Tribunal hearing was conducted with the agsi®teof an interpreter in the Bengali
(Indian/Pakistani) and English languages.

Documents provided in the course of the hearing
The applicant provided the following documents:
a. an untranslated document;
b. a copy of his child’s passport;
c. adocument entitle@ertificate of Live Birthrelating to the applicant’s child;

d. a documented entitliedovernment Republic of Bangladesh Birth Certificate
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e. a document entitle@rovisional Pass Certificate, Board of Intermediated
Secondary Education, [City C], BangladesReferring to the applicant’s
completion of his higher secondary certificate imtanities at an examination
held in [year];

f. a document entitlefiCollege B], certifying the applicant’s attendance at the
higher secondary certificate from [month, yearrtmnth, year];

g. a document entitle@tatement of ResultBom the Board of Intermediate and
Secondary Education [City C], Bangladesh;

h. a document entitledTestimonial from [School AJreferring to the applicant
passing the SSC examination held in [year] witkt filivision;

i. adocument entitleBecondary School Certificate Examinat[gear], from the
Board of Intermediate and Secondary Education [C]tyBangladesh, referring
to the applicant’s passing the secondary schotificate examination held in
[year] and passing with First Division;

J. adocument entitleBoard of Intermediate and Secondary Education [Cily
Bangladesh statement of results

The applicant’s evidence

The Tribunal referred to the Statutory Declaratwavided by the applicant in support of his

application for a protection visa. The applicartdagnised his signature. The applicant gave
evidence that he wrote a document in Bengali whviak later translated by a friend into English.

The Tribunal asked the applicant if he had any ghanto make to the application for a

protection visa or to the Statutory Declaratiorvited in support. The applicant confirmed that
he did not wish to make any changes to eitherad¢ldocuments.

The applicant gave evidence that he has been ini@pH] since [year]. He stated that he has
remained in [Country H] until he came to Austrahie said he was working in [Country H] as a
[Occupation K]. He said that the first year he wenf{Country H] he was unemployed but
subsequently he has been working as a [Occupatjomhe applicant gave evidence that he
returned to Bangladesh around [month, year] andnas for about [number of] days. He was
asked and he confirmed that he travelled to Bargladising his own passport which has now
expired. The Tribunal noted that the applicantdnasw current passport which was issued on
[date] by the Embassy of Bangladesh in [Country L].

The applicant gave evidence that he is marriedthaidhe got married by telephone prior to
going to Bangladesh in [month, year]. He said wihemvent to Bangladesh in [year] they had a
marriage ceremony. The applicant told the Tribahat his wife joined him in [Country H] in
[month, year] and she remained in [Country H] ufpgetriod of time] before his arrival to
Australia. He said he has a child who was borrdattd]. He said that both his wife and his child
are currently living in Bangladesh.

The applicant gave evidence that he came to Aistrala [type of] Visa. The Tribunal asked
the applicant if he had disclosed any harm in Baahggh in his application for [the type of] Visa
and he stated that he did not disclose any such.hde said at that time he wanted to [purpose
of coming to Australia]. He said when he was inji@wy H], he had a special permit which had
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to be renewed annually. He said in [year] his loks him that he could no longer give him
authority to renew the [type of] permit and therefbe had to leave [Country H]

The applicant stated that his original intentiorswa [purpose of coming to Australia] and he

had no intention of remaining here and applyingdrotection visa. He said, however, this

intention changed because his boss had told hisesuiently that he was not going to authorise
the renewal of his permit in [Country H] He saidtherefore decided that he could not return to
Bangladesh. He said that he got the Australianimigaonth, year] and he came to Australia in

[month, year] He said his boss told him of his uhmgness to renew or authorise the renewal of
the permit at the beginning of [month, year], aftethad applied for the [type of] Visa. He said

he had no intention of remaining in Australia wiherapplied but merely to [purpose of coming

to Australia).

The applicant gave evidence that he is now alrmagg][which means that he would have left
Bangladesh when he was about [age]. The applieatithe had completed secondary school
certificate when he was about [age]. He said hd teefSchool A] He said after the secondary
school certificate he went to [College B] which veasintermediate college between high school
and university. He said he attended [College Binfriyear] until [year] but because of his
political involvement he could not sit for the exaation until [year]. He explained that he sat
for the test in [year] but he did not pass becafisés political involvement. He said he had to sit
for the test again in [year] and he then passed.

The Tribunal referred to the document entitlg@ddilege BJ’ stating that ¥While studying at this
College he was not known to have taken part in astivities subversive of the state or of
disciplin€’; the Tribunal suggested that the document igeds not mention anything about his
political involvement and that the document notassarily supported his claim that he was
involved in politics or that he had failed becaw$dis political involvement. The applicant
stated that usually such documents do not mentigthang about political activities. He said
they do not know why he did not pass the test. Tiiiiteunal indicated that the matter would be
considered further.

The applicant confirmed that he attended the Cellegween [year] and [year] but he had to sit
for exams again which he later passed in [yeam. dpplicant explained to the Tribunal that he
was providing the document from [College B] as th&s one of the issues that had been raised
by the delegate who appeared not to have accampéthe applicant attended the College. He
said he was providing such a document in suppdrisoflaim that he had attended the College
rather than as evidence in support of his clainmedlvement in any political activities.

The applicant gave evidence that after passing#ams in [year] and because he was involved
in politics he could not get into the degree counsé [year]. He said he became the [position
title] of the [Building D] at the [College B]. Hagl that [Person E] at the time was also a student
at the College. He said members of the oppositastypnamely the Awami League threatened
him.

The applicant gave evidence that he attended dédsgde did not sit for the exams. He said he
attended the [College K] He said that he was egddlk the College. The Tribunal noted that he
does not have any evidence in support of his dlaanhe was enrolled at the College. He said he
was at the College from mid [year] until [year] whiee left Bangladesh to go to [Country H]
The Tribunal indicated that the matter would bestdered further.
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The Tribunal asked the applicant about his politcdivities; the Tribunal asked him when he
became involved in political activities. The applt stated that he was actively involved during
the first year of his higher secondary schoolingsthe was at [College B] He said but prior to
that he was involved in politics at the secondahos! certificate level (SSC). He said at that
time he had attended meetings and joined in dematditsts.

The Tribunal asked the applicant to explain hiscerativities at the SSC level. He said at the
SSC level, he joined in demonstrations and attemdeetings. He said he did not personally
know leaders of the Party but had heard about th&m Tribunal asked the applicant about the
demonstrations which he said he had joined. Hetbaicthey were small demonstrations and
meetings to discuss activities. He said he digainin meetings regularly but from time to time.
He said that at the SSC level, leaders of the Awarague went to school to explain their aim.
He said that some students did not like them eyt there harassed by the leaders.

The Tribunal asked the applicant again to explagnmeetings and the demonstrations that he
said he had been involved in. The applicant saitlldaders of the BNP came to their area and
tried to explain matters to them. He said he agdrntiose meetings. The Tribunal asked the
applicant when those meetings took place. He sambhld not remember the exact time when
the meetings took place but they were during [yéke]said they came to the school asking
students to join them. He explained to the Tribdinad it was leaders of the Awami League who
went to the school asking students to join thems&ié that leaders of the BNP never went to the
class but to the fields. The Tribunal asked thdieapt to explain the meetings that he said he
had attended. He said the BNP leaders went tgtinessfield where the applicant was with other
students and they asked them to join the party.

The Tribunal suggested to the applicant that hidesce thus far about the meetings and the
demonstrations is vague and appears to be incdhditem Tribunal invited the applicant to
clarify. He said they were not special meetings drrieral meetings during which the BNP
explained their aim. He said he was at the spatd Wwhen members of the BNP came and
explained their aim. He said at that time he wadsaen to get involved in politics and as such
he did not join them. He said he was very yourtgatime, perhaps about [age]. He said leaders
of the Awami League called him but he did not adtéme meetings. The Tribunal asked the
applicant why leaders of the Awami League woulthberested in him personally. He said that it
is their view that college students are involvegaiitics. The Tribunal indicated that the matter
would be considered further.

The Tribunal asked the applicant to explain thea®strations in which he claimed to have been
involved in. He said they were not serious dematisins. He later asked the Tribunal what is
meant by demonstrations, to which the Tribunaloesied by stating that it was he who had used
the word and asked him to explain what he meant.skid they were funny sort of
demonstrationsduring which they were offered snacks and therdfereas interested. He said
those were demonstrations organised by the BNPTiibenal asked him when he was involved
in the demonstrations and he said in [year] anthduhe [year/year] election.

The Tribunal asked the applicant again about theomhstrations that he said he was involved in.
He said he was not involved in amgeftious thing he said there wereptocessionsand the
leaders were very delighted. The Tribunal suggestéuke applicant that his evidence about the
meetings and demonstrations in which he said herwa$sed was vague and incoherent which
could raise doubts about the veracity of his cla@md his credibility generally. The Tribunal
invited him to comment or respond. The applicaatest that the BNP had called them to join the
party. The Tribunal indicated that the matter wdoddconsidered further.
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The Tribunal asked the applicant if apart fromabsvities about which he told the Tribunal he
was involved in any other political activities BetSSC and the applicant confirmed that he was
not involved in any other activities but the onewatowhich he had told the Tribunal.

The Tribunal asked the applicant about his politadivities at the higher secondary school
level. The applicant stated that the tradition enBladesh is that when new students go to
college they are welcomed. He said when he wettteadCollege, BNP students organised a
welcoming ceremony. He said [College B] is a famGo#iege and [Person E] was the chief
guest of the welcoming ceremony for the studentse &pplicant stated that there is
accommodation at the College and only the besestgdctan get into the [Building D]. He said
he was able to get accommodation at the [BuildihddP said different leaders of different
political groups tried to involve students of tiBilding D]. He said from the beginning of the
[Building D] life, leaders of political parties &l to talk to the students and invited them for
snhacks. He said he started going with leaderseoBtiP and did not wish to be involved with
leaders of the Awami League. He said he deciddzetmme active in the BNP He said they
formed a committee. He said the president andabietary at the district level attended. He said
BNP students went to the [Building D] and formezbanmittee. He said he cannot recall when
that occurred but that it happened in [year] atyCl].

The Tribunal asked the applicant when he startbétome actively involved with the BNP. He
said during his [Building D] life. The Tribunal ast the applicant to outline the specific
activities in which he was involved whilst he wastlae [Building D]. He said when the

committee was formed and although he was not imentb, he was forced to become the
secretary of the committee. The Tribunal asked &lmut other activities; he said when the
central leaders visited he had to be with them. Titteunal asked him when he was forced to
become the secretary and he said that occurredeagrid of [year]. He said he could not
remember exactly when but it happened at the efykaf]. He said it could have happened in
[month/month] of [year]. The Tribunal indicated thiae matter would be considered further.

The Tribunal asked the applicant about any otheviaes of the BNP in which he may have
been involved at the higher secondary school I#ekaid [College B] was famous. He said he
visited different colleges and tried to motivateeststudents to join the BNP. The Tribunal asked
him when he had done so. He said this occurredlyndsting evenings. He said from about
[month, year] at [season] time, which was the lbese, late afternoon and/or evening. The
Tribunal asked him how often he had done so. H& @ace or twice a week.

The Tribunal asked him again if he was involvedany other BNP activities. He said as a
secretary he motivated students to join. He cordrthat he was not involved in any other
activities and that his main duty was to motivateecs to join the BNP The Tribunal asked the
applicant if he was involved in any other politieativities by the time he had left Bangladesh.
He said that he visited different areas and sonestiargued with the opposition leaders. He
confirmed that he was not involved in any otheivags.

The Tribunal indicated to the applicant that itdifficult to understand given his level of
activities and given the fact that he had bee€wuntry H] for many years that he would be of
any adverse interest to anyone in Bangladesh Helsat when he went to different places, he
argued with other party leaders but at that tineeBNP was in power. He said he was, however,
threatened that they would hurt him when the BNBId/itose power. He said [Person E] visited
the [Building D] and the applicant was with himtla¢ [Building D]. He said they went out to
dinner with him and therefore the opposition lead@reatened the applicant. The Tribunal
indicated that the matter would be considered.
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The applicant gave evidence that he was nevervadah fighting whilst he was at the College.
He said that the teachers liked him. He said ti@afPerson E] also liked him. He said he was a
peaceful student. The Tribunal suggested to thécapp that the Tribunal needed to further
consider whether there is a real chance that hddwo@ harmed if he were to return to
Bangladesh given the political activities that lsedssed with the Tribunal. The applicant stated
that he motivated so many students and opposgimiers were not happy with him. He said at
the time the BNP was in power. He said his famidyrebt like him being involved in politics and
he could not study well. The Tribunal indicatedttte matter would be considered further.

The Tribunal discussed with the applicant the daentsirelating to his schooling and advised
him that the matter would be considered furtherthntthe Tribunal would further consider the
weight it would place on that material.

The Tribunal noted that one of the documents tmatapplicant provided was not translated.
With the assistance of the interpreter the documnead translated by the interpreter. The
interpreter noted that the document is dated [datel] refers to the Bangladesh Chattradal
Annual Conference during which a committee was &nThe name of the president was noted
as well as the name of the secretary. The docuretarted to the applicant as being elected as
[position title] of the committee. The Tribunal indted to the applicant that the document would
be carefully considered by the Tribunal. The Trisuggested that it would not be difficult to
create such a document and that the Tribunal neededther consider its authenticity and/or
the accuracy of the information contained in thatuiment. The applicant stated that the
document is authentic. The Tribunal indicated thatmatter would be considered further.

The applicant told the Tribunal that when he wenBangladesh in [year] to get married, he
thought that given that [number of] years had pé&ske should be okay. He said, however,
leaders of the opposition still remembered him hedgot scared. The Tribunal asked the
applicant if he had suffered any harm when he weBangladesh in [year] and the applicant
stated that no-one harmed him. The Tribunal sugddstthe applicant that the Awami League
has widespread networks and if he were of any aeévietterest to the Awami League, it is
difficult to understand that they would not haverhad him as they would have had a chance
when he went to Bangladesh in [year]. The applistated that they wanted to harm him legally
but not physically. He said they wanted to putiaigie as a suspect. He said he was told by local
leaders of the Awami League that it is time tolpatname on the list. The Tribunal suggested
that it was implausible that a local leader of Aveami League would tell him that they were
intending to put his name on the list to be harm&e. Tribunal indicated that the matter would
be considered further.

The Tribunal suggested to the applicant that tbetfeat he had returned to Bangladesh in [year]
and he was not harmed could raise doubts abowtetfaeity of his claims and his credibility
generally. The Tribunal invited him to comment emespond. The applicant stated that he tried
to live a peaceful life and they did not find aegson to harm him. He said, however, they tried
to harm him through the legal system. The Trib@sided him how they had tried to do so. He
said there was an incident during which [speciierd referred to]. He said the Awami League
put the applicant’'s name as a suspect. He saidbheegy scared afterwards and left. The
Tribunal suggested to him that it would appear tieahad renewed his passport through the
Bangladesh authorities in [Country L] which mighggest that he was not on any wanted list by
the authorities. He said someone later told hirbltbavas not on the list. The Tribunal indicated
that the matter would be considered further.
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The Tribunal indicated to the applicant that thibdimal had before it his application for a [type
of] Visa during which he does not mention any hamd that his intention was [purpose of
coming to Australia] The Tribunal indicated thatstmatter would be considered further but if
the Tribunal had any intention of using this infation in an adverse manner the Tribunal would
write to him seeking his comment and/or responses.

The Tribunal asked the applicant if he had anytleiisg to say. The applicant said that he did his
job in [Country H] sincerely for [number of] yeaaad he simply wanted to [purpose of coming
to Australia] and then return to Bangladesh. Hd baiasked for a holiday but his boss told him
that he was not going to renew his work permitshkliel his family in Bangladesh had told him
that because of his involvement with [Person E}yaao he would be taken. He said that if he
were to return to Bangladesh he is scared thatcwgdibe jailed and harmed.

At the end of the hearing, the Tribunal indicatedthie applicant that as the Tribunal had
mentioned he was entitled to seek additional tmmetmment on or respond to the information
that the Tribunal had given him in the course eflikaring that the Tribunal considered could or
would be a reason for affirming the decision tausef him a visa. The Tribunal asked the
applicant if he needed more time to comment orgpond to that information and the applicant
gave an indication that he did not wish any furtinae.

FINDINGS AND REASONS

On the basis of available information the Tribusadatisfied that the applicant is a national of
Bangladesh and that he is outside that country.

In consideration of the evidence as a whole anthi®reasons explained below the Tribunal is
not satisfied that the applicant has a well-founfged of persecution for a Convention reason. In
the course of the hearing, the applicant came a@s¥eing particularly vague about central
aspects of his claims. The applicant’s evidenaeletion to his political activities was overall
vague, incoherent and lacked substantive detailshwihised doubts about the veracity of his
claims and his credibility generally.

In summary and on his own evidence, the applicastdeen in [Country H] since [year] (aged
about [age]), working as a [Occupation K] He reaatho Bangladesh (using his own passport)
around [month, year] and was there for about [nurofjelays. The applicant is married and his
wife joined him in [Country H] in [month, year]. h& applicant has provided a number of
documents relating to his child; the Tribunal a¢sepat the applicant has a child who was born
on [date]. Both his wife and his child are currgifitting in Bangladesh. In essence the applicant
claims that he does not wish to return to Bangladescause he fears harm because of his
political activities and/or opinions.

On the basis of the available information, the tindl is satisfied that the applicant attended
[College B] between [year] and [year] and that asged in [year] The Tribunal accepts that the
applicant attended [College K] from mid [year] Wifiyiear] when he left Bangladesh to go to
[Country H]

In the course of the hearing, the applicant’s ckaohpolitical involvement were extensively
explored. The applicant gave evidence that he wi@gety involved in politics during the first
year of his higher secondary schooling whilst he atfCollege B] and that prior to that, he was
involved in politics at the SSC level. He saidmatttime he had attended meetings and joined in
demonstrations.



77.

78.

79.

80.

81.

The Tribunal asked the applicant to explain hiscezaativities at the SSC level. He said at the
SSC level, he joined in demonstrations and attemaeetings. He said he did not personally
know leaders of the Party but had heard about th@ma number of occasions, the Tribunal
asked the applicant about the demonstrations wigdaid he had joined. He said that they were
small demonstrations and meetings to discuss #@ieviHe said he did not join in meetings
regularly but from time to time. The applicantdsthat leaders of the BNP came to their area
and tried to explain matters to them. He said tended those meetings.

Despite credibility concerns, the Tribunal has dedito give the applicant the benefit of the

doubt and accepts as plausible that the applidgtenided meetings during [year], when BNP

leaders went to the sports field where the applicas with other students and they asked them
to join the party. On his own evidence, which Thrédunal accepts, the meetings were not
special meetings but general during which the Bi{#agned their aim. The Tribunal accepts as

plausible that whilst at the sports field, memlsrhe BNP came and explained their aim and
that he did not join them. The Tribunal acceptplassible that leaders of the Awami League

made contact with him as they held a view thateg@Istudents are involved in politics.

In the course of the hearing, the Tribunal askedagpplicant to explain the demonstrations in
which he claimed to have been involved in. He $sla@y were not serious demonstrations. He
said they were funny sort of demonstrationsiuring which they were offered snacks and
therefore he was interested. He said those weremgnations organised by the BNP. He said
he was involved in the demonstrations in [year] dmding the [year/year] election. Asked again
to clarify the nature of the demonstrations in vahie claimed to be involved. He said he was
not involved in any $erious thing; he said there wergtocessionsand the leaders were very
delighted. The Tribunal found the applicant’s evice about the demonstrations to be vague,
incoherent and lacked important details. In comsition of the evidence as a whole and given
those concerns, the Tribunal is not satisfied ttheg applicant was involved in any
demonstrations during [year] and [year].

The applicant gave evidence that at [College Bldéeided to become active in the BNP. He
said when a committee was formed and although tenesaintending to, he was forced to
become the [position title] of the committee in jmtw’'month] of [year]. In support of this claim,
the applicant provided an untranslated documerdddpdate] and refers to the Bangladesh
Chattradal Annual Conference during which a coneaitvas formed. The name of the president
was noted as well as the name of the secretaryddtement referred to the applicant as being
elected as [position title] of the committee. While Tribunal considers that such a document
would not be difficult to construct, the Tribunaddecided to give the applicant the benefit of
the doubt and accepts as plausible that the appheas forced to become [position title] of the
committee in [month, year] and that in that role, \isited different colleges and tried to
motivate other students to join the BNP.

Whilst the Tribunal has serious concerns abouagdicant’s claims the Tribunal has accepted
as plausible that the applicant was involved inoter activities relating to the BNP whilst he
was at school and at the Higher Secondary Scheell [Ehe applicant gave evidence that he was
never involved in fighting whilst he was at the [ége. He said that the teachers and [Person E]
also liked him. He said he was a peaceful studermionsideration of the evidence as a whole,
and even if the Tribunal were to accept that [PefSpliked him and that they went out to
dinner, the Tribunal is satisfied that the applitaimvolvement in politics was low key and his
connection with [Person E] was superficial, botlvbfch would not have given the applicant a
profile that would have meant that he would havenbef adverse interest to members of the
opposition, namely the Awami League. Furthermdre,Trribunal considers that it is particularly
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significant that the applicant returned to Bangtddia [year], although he claims that he did so
secretly. On his own evidence, he had his margagemony when he went to Bangladesh in
[year]. His wife and child are currently living Bangladesh, which indicates that they are not of
any adverse interest.

In consideration of the evidence as a whole, thbuhial is not satisfied that he went to
Bangladesh secretly in [year]. In consideratiorth&f evidence as a whole, the Tribunal is
satisfied that the fact that he went to Bangladas}year] is evidence that he did not fear
persecution because he is not of any adverse stteranyone, including but not limited to, the
Awami League. The applicant stated that he todo/é a peaceful life and they did not find any
reason to harm him. He said, however, they triedaton him through the legal system. The
Tribunal asked him how they had tried to do so.sHiel there was an incident during which
[description of the event]. He said the Awami Leagut the applicant’s name as a suspect. He
said he got very scared afterwards and left. Thieuhal considers that the fact that he had
renewed his passport through the Bangladesh atiéisan [Country L], indicates that he was not
on any wanted list by the authorities. In consatien of the evidence as a whole, the Tribunal
does not accept that the applicant has ever beeatémed, harassed or harmed in any way for
his political activities with the BNP or Chattaradgue and/or any imputed political opinions. In
consideration of the evidence as a whole, the Tiabdoes not accept that the applicant argued
with political leaders, or that there was an inotd® the middle of [year] when students of
opposing parties clashed and that following thedet, students supportive of the Chattara
League wanted him expelled but the principal redusethat the applicant was ever targeted or
ill-treated in any way by the supporters and/or rbers of the Chattara League, or that Chattara
League goons went to his accommodation or that tdweyacked his rooms, or that the police
were ever looking for him, or that he left Banglsidléo save his life, or that his passport was
arranged by [Person E], or that he changed his date in order to obtain the passport, or that he
has been told by close relatives that the Banghesiesret service personnel got names, addresses
and details of those who had contact with [Persjon E

The applicant has been away from Bangladesh foymears, since [month, year] (apart from
[year] visit). The Tribunal appreciates that aplagant does not have to demonstrate past harm
in order to prove potential future harm, howeJee, past is nevertheless a guide to the future. In
consideration of the evidence as a whole, and gnefevel of activities and profile as noted
above, as well as the fact that he had been inrffpitd] for many years, the Tribunal is not
satisfied that he would be of any adverse intégeahyone in Bangladesh, or that his enemies
have wanted to harm him through the legal systather than physically.

The Tribunal is of the view that given his ‘polait profile, it is implausible that many years
after he had left Bangladesh, members of the Awarague would remember him and would
want to harm him. The Tribunal appreciates theiappt's claims that he was associated with
[Person E] which arguably would have imputed hirtihvai higher profile, however, the Tribunal
is satisfied that the applicant’s activities were key which would not have given him a profile,
even if he was associated with [Person E] that dibave warranted him being of any adverse
interest.

Bangladesh is a nation that has human rights isSires US Department of Stat€puntry
Reports on Human Rights Practice2007 Released by the Bureau of Democracy, Human
Rights, and Labor March 11, 2008, indicates that

Bangladesh is a parliamentary democracy of 150iomiltitizens. Khaleda Zia, head of
the Bangladesh Nationalist Party (BNP), steppedrda® prime minister in October
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2006 when her five-year term of office expired &madsferred power to a caretaker
government that would prepare for general electisnbeduled for January 22. On
January 11, in the wake of political unrest, Presitlajuddin Ahmed, the head of state
and then head of the caretaker government, decketdte of emergency and postponed
the elections. With support from the military, Rdemt Ahmed appointed a new
caretaker government led by Fakhruddin Ahmed dimedr Bangladesh Bank governor.
In July Ahmed announced that elections would bd bglthe end of 2008, after the
implementation of electoral and political refornr¥ghile civilian authorities generally
maintained effective control of the security forcdsese forces frequently acted
independently of government authority.

The government's human rights record worsenedarhdue to the state of emergency
and postponement of elections. The Emergency P&udgs of 2007 (EPR), imposed by
the government in January and effective throughr'gseand, suspended many
fundamental rights, including freedom of pressedi@m of association, and the right to
bail. The anticorruption drive initiated by the gamment, while greeted with popular
support, gave rise to concerns about due processntost of the year the government
banned political activities, although this policasvenforced unevenly. While there was a
significant drop in the number of extrajudicial lkis by security forces, they were
accused of serious abuses, including custodiahdeatbitrary arrest and detention, and
harassment of journalists. Some members of sedarites acted with impunity and
committed acts of physical and psychological t@twiolence against women and
children remained a major problem, as was traffickin persons.

The Tribunal has carefully considered the applisarims in their relevant country context; the
Tribunal notes that the applicant had claimed kimatvas compelled to act as secretary of the
Committee. In consideration of the evidence ashal&y the Tribunal is satisfied that the
applicant would not engage in political (or othgrd) of activities that would lead to any chance
of being harmed in the reasonably foreseeabledutuin consideration of the evidence as a
whole, the Tribunal is satisfied that the applicanuld not engage in such activities not out of
fear, but out of a lack of interest given his logylkpast activities.

In consideration of the evidence as a whole, thiguhial finds that the applicant was not denied
procedural fairness by the delegate.

In consideration of the evidence as a whole, thieuhal is not satisfied that the applicant has
suffered any of the claimed harm or that therereahchance that he would suffer any such harm
in the reasonably foreseeable future.

In essence, the Tribunal finds that the applicaesdot have a well-founded fear of persecution
for a Convention reason.

CONCLUSIONS

The Tribunal is not satisfied that the applicanaiperson to whom Australia has protection
obligations under the Refugees Convention. Theedfur applicant does not satisfy the criterion
set out ins.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



| certify that this decision contains no informativhich might identify the
applicant or any relative or dependant of the appili or that is the subject of a
direction pursuant to section 440 of tegration Act1958.
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