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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Indiajved in Australia and applied to
the Department of Immigration and Citizenship fd?ratection (Class XA) visa. The
delegate decided to refuse to grant the visa atifieabthe applicant of the decision
and his review rights by letter.

The delegate refused the visa application on teeslibat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Austal whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongertkerally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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11.

12.

13.

14.

15.

16.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defim First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s91R(1)(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aameiudes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegwiatiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a
person as an individual or as a member of a grole.persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by
the authorities of the country of nationality. Hoxge, the threat of harm need not be
the product of government policy; it may be enotlgit the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test isdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



17.

18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

| have before me the Department’s file, which ines the application for a protection
visa and the delegate’s decision recottave also had regard to the material referred
to in the delegate's decision, and other matevialable to me from a range of sources.

Application for Protection Visa

20.

21.

22.

23.

24,

The following personal details of the applicant dmel written claims are contained in
the protection visa application and accompanyiatgstent.

The applicant claims he is a citizen of India arasworn and educated in Town 1,
District A in the Indian state of Kerala. He ishis thirties, speaks Malayalam and
Tamil, and is a Christian. He described his ocaopand gave a history of
employment as “shop keeper/fisherman”.

The applicant married in a recent year and his wifeving in Kerala, India. Prior to
his arrival in Australia (for about a year beforg tieparture from India) he lived at an
address in Kerala . Prior to this he lived in Coyrt for several years.

The applicant arrived in Australia travelling onladian passport and entered Australia
on a temporary visa.

In the statement accompanying the application forosection visa the applicant
claimed that;

. He was born in Town 1, District A in Kerala Stateldne and his parents were
Christians. The applicant was brought up as a Gémisind attended the
Church and was involved in church activities durigyyouth.

. After he completed studies at college he becanudyaffedged Christian and
joined school and college friends in working foe @hurch. Due to his
involvement with the Church he had no time to ferthis studies. He had
travelled with the Church fathers to areas wheri@$and Untouchables lived
and helped to improve their conditions. He had haaght in Christian
schools that he should help the poor, spread thlesage of Christ and to do
service wherever possible.

. As there are a large percentage of educated peollkerala he found it
difficult to find a suitable job so he started wioidg in the fishing industry. His
father and relatives owned fishing boats, wereefisten and the applicant’s
house was close to the beach. After a while héestao earn a reasonable
amount of money selling fish. There were many Giamsyouths who were



involved in the fishing industry and Christian ®smen always travelled
together and supported and helped each other whetltere was a disaster.

There were continuous disputes in the mid-sea letwgeoups of Muslim and
Christian fishermen. The Christian fishermen wee#l-known in the trade as
reasonable, trustworthy and efficient fishermen arodt of the villagers
depended on their catch. The Muslim fishermen 8skdto their own people
but if people of other faiths approached them tweuld overcharge the
Christian fishermen would sell the fish at the saimee to everyone without
any difference. People preferred to buy fish frohri§tian fishermen so
business was booming.

Disputes between Muslim and Christian fishermerabrexfrequent and on
one occasion there was a riot instigated by thelimigsagainst the Christians.
The Muslims started attacking Christian fishindagkes searching for
Christian fishermen so they could kill them. Aftee riot was controlled by
authorities nobody went fishing for a couple of kee

The following month the authorities arrested thpligant along with some
friends and they were brought to District A polgtation where they were
guestioned about the deaths of Muslim fisherrméladckin the riots. The
Church father assured authorities that the apglisad been in church at the
time of the deaths.

Muslim thugs found out they had been released tted searching for them.
They made threats of violence against the appliaadthis friends and police
were called, however, the applicant’s family pedadhim to leave Kerala for
his own safety.

The applicant moved to Tamil Nadu as he could sfeakil however he
found it very difficult to compete for a job. Heudd not stay in other parts of
India due to language problems and his prospediadihg a job was bleak so
a relative arranged an agent who arranged for digotto Country A. He
worked in a store in Country A for several year®leehis relatives in Kerala
told him that a new government had come to powdritawas safe for him to
return. He could not obtain any further visas &y sh Country A so he
decided to return to Kerala as his fiancée andivelwanted him to get
married and settle down.

When he arrived in Kerala he married his girlfrieBtie did not want him to
go fishing anymore. As she had an interest in ijpsléind was involved in the
Church she encouraged him to do work for the chuituitst she applied for
jobs. His wife's parents lived the same area arré wigreat help. He settled
in his village and spent time visiting the churches

In Kerala the CPI - M. government was supportingsMus to expand into
coastal areas and many Christian fishermen weeaitisd by Muslims in the
presence of the authorities. The situation had dtaaily changed from when
he had been working as a fisherman. Now the Canisishermen were
constantly harassed by Muslim landowners and aitig®rvanting to acquire
their land. Muslim businessmen gave bribes to thkaities to purchase land



25.

26.

belonging to the Christian fishermen. The land poed by the fishermen
started to decrease due to threats and intimidaidvuslim thugs and
authorities.

Many Christian families were being harassed andCterch fathers and
highly educated Christians were trying hard to #msl harassment. The CPI -
M. government gave their full support to the Musiand refused to listen to
Christian complaints. The Kerala Christian youtbsided to form a group to
protect Christians in general and the group decragdo sell the property to
the Muslims.

The RSS Hindu extremists realising they were plagto protect Christians
started to instigate trouble and spread news amomgdluslims that
Christians were planning to attack the Muslimsthie middle of the night
Muslim and RSS thugs were seen loitering arourfcoimt of their houses and
started throwing stones. A violent dispute toolcpland some Christian
youths were severely beaten and had to be takieosiutal.

Police officers came to the hospital to investigageincident and wanted all
the Christians who assembled at the hospital tortép the police station with
their identity cards.

The following day when he attended the police stakie was questioned
about his time in Country A and when his old resongtre checked he was
sent to a police station in Town 2 He claimed thatpolice officer in control
of this station was very powerful and supportedVhuslim groups He
claimed that this officer was in constant contathwluslims and he allowed
some Muslim thugs to harass and sexually assaubpplicant whilst he was
in detention. He claimed that the police officesrgvwatching them from
outside the cell and did nothing to prevent theaaks

The following day his wife arranged for his releds®ugh payment of a large
bribe. When he was released the police officexshah that he could be
arrested unless he left the country. They sai@ istayed in any part of India
and worked with any Christian groups or complaiteethe Church he would
be brought back to Kerala and sentenced to priadalse charges. He was
ashamed and could not complain about his mistredtared his wife pleaded
with him to leave the country.

Details about the applicant’s travel to Australiave been deleted in
accordance with section 43 of the Migration Actlaesy may serve to identify
the applicantHe does not wish to live in India any further asda Christian
cannot live in peace and practise his religiomelfreturned he could be taken
away by RSS thugs or Muslims and murdered.

The applicant made written submissions and encleset press articles relating to the
situation of Christians and particular incidentsskhhave occurred in various states in

India.

The applicant attended an interview with the ddiegad supplied the delegate with a
copy of his marriage certificate and some of hiscational certificates.



Application for Review

27.

The applicant applied for review of the delegatiEsision to refuse to grant a
protection visa.

Evidence Given at Hearing

28.

29.
30.

31.

32.

33.

34.

The applicant appeared at a hearing before thaiffailto give evidence and present
arguments. He was assisted at hearing by an ieterpsf the Malayalam (Indian) and
English languages.

The applicant brought his passport to hearing atwopg is held on the Tribunal file.

After | gave a general introduction explaining thepose and conduct of the hearing |
asked the applicant a series of questions aboyehnsonal background and claims. |
emphasised that as | was taking a fresh look aapip&cation he should give me a
detailed and accurate account of those matters.

The applicant gave evidence that he was in hisaB@shad been born in Town 1
village, District A in Kerala State. He is marriadd has one child. He stated that his
parents were deceased but he had siblings livimgdia. He grew up in a Christian
family and attended church on a regular basis.tié@ded school in Kerala, finishing
high school After he left school he lived at hom#éwhis family and did not work until
he took on a traditional fishing job working witkstiamily. All members of his family
work in the fishing industry.

The applicant stated that he worked in the fishmuystry over a decade. On one
occasion he recalled there were problems betwemmpgrof fishermen at sea which
affected the number of fish caught by his groug edplained that there were Muslim
groups and Christian groups of fishermen and sonestithey fished in the same
waters. If his group and a Muslim group were inghee catchment area, he claimed
that the Muslim groups would often tell his groopgb away. He stated that his group
had problems at sea which often ended in physigladifig and on one occasion he was
beaten by Muslim fishermen who dominated the fighndustry | put it to him that
there were large communities of both ChristiansMndlims living in Kerala. He
stated that that the Muslims were in the majontyhie fishing community.

He gave as the reason for the dispute the facMhatim fishermen objected to the
Christian fishermen giving a lower price on thénfte poor women in the community.
The Muslim fishermen did not want to sell at loyeices so this created conflict
between the groups on a day to day basis.

He stated that he and his family used to operataal motor boat. He claimed that
there were often physical fights at sea. When ktioeed him as to how these fights
occurred he stated that when they were out atwgatould speak to people on other
boats because there were a large number of snath pommed side by side. He stated
that the Muslim groups were always shouting andsjg them and would hit them
with their oars. He stated that the disputes wereerally about where each group was
fishing. | put it to him that these disputes appdano be about fishing territory and not
religion. He could have as easily had a disputl wther Christians who objected to
his presence. He disagreed.
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40.

4].

42.

He stated that the problems at sea were sometoties/éd by physical fights on land
after the boats landed. He referred to two difiefearbours and claimed that fights
went on there over a two month period in a ceryagr He claimed that problems
occurred when they reached land because the Musloukl come and harass them. |
put it to the applicant my problem with his evidemweas that he had given me a very
general account of conflict in these areas andioadiven me specific details of
particular incidents and how he had been involved.

The applicant stated that he was caught by pofidetaken to a police station which
was close to his village. The police released timtpail and told him to move away
from the village or someone would kill him. His ther sent him to Tamil Nadu
because he knew the Tamil language. Soon afterdved within Tamil Nadu to a
town where he worked for about two months at obegjad then in another. He spent
several months there.

| asked the applicant why police had arrested mdhtee told me that Muslims had
been killed and police caught and questioned mawoyle, including him. He said
many people would have been caught. | put it to thiat his story was not very clear to
me. Despite asking him to give me his story steptbp, he was not able to clearly
explain to me what had happened to him at this.time

In trying to assist him tell his story | put it ham that he appeared be claiming that in
this particular year he was arrested after a murdirased and then went to Tamil
Nadu for several months. | asked him to tell metwbat happened. He stated that
later in that year his relative arranged for hinokbdain a visa for Country A. He
obtained a work visa and arrived in Country A Afilee visa had elapsed a relative told
him it was not safe to return so he stayed and &bk Country A in a store.

He told me he wanted to return home but the sttnatias not good; there were
Muslims looking for him and it was not safe to hioncome home. | asked him why
the Muslim fishermen would be looking to him anddemed that the Muslims had
the upper hand in Congress at that the time arnydhaeé influence at police and
government level. He was told he would have prol€ he returned.

| put it to the applicant that he had been livimgl avorking in Country A for a number
of years and wondered why he did not apply forgmton during those years. He told
me that he had intended to come back to India aaslnet interested in staying in
Country A. The only reason he stayed was becasselative had told him not to
return. He decided to return to Kerala when théipal situation had improved with a
change in government. He claimed he the opposifionp had influence in the
previous government but not on the current govenime

| put it to him that the current CPI-M coalition\ggnment took power in 2006 and that
it had taken him a long time to decide to come haifter the government had changed.
He stated his return was based on his relativeis@adtherwise he would have come
home earlier to see his mother who was seriousind died in the mean time.

The applicant told me that when he returned to kidra married shortly after he
arrived home. He stated that he knew the girieraaind liked her and his family had
arranged for him to come home before the wedditer he and his wife married he
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48.

moved his wife's parent’s home in a neighbourinigge several kilometres from his
home village.

He told me he did not go back to work as a fisheramhe became involved in church
related activities. His wife worked and he had slavmney in Country A so he and his
wife supported themselves from her income anddiggs. His wife and her family
were also involved in many Church activities.

The applicant first came to Australta a temporary visa, the specific details of which
have been omitted in accordance with section 43heoMigration Act He told me

that as soon as he got his visa he made a detimbonce he got to Australia he did
not want to return to India Even though he toldgkeple who organised the visa he
would return he did not have any intention of reing to India.

| asked the applicant why he decided to leave Ipdimanently. He told me that he left
because the Muslims were encroaching on the laddvanld not pay a reasonable
market price for the land. When asked to clarifyy skated he was in a group who
decided that people should not sell their land pifogr a reasonable price and this
caused problems in the local community. He claithed the Church was involved in
this group. He claimed that the problem arose feoguarrel between his group and the
opposition party. The police came and arrestedarichtook him to the police station.
They took his identity card and on one occasion thek him to the head quarters at
Town 2 The police officer in charge had a lot oiyeo and influence and was allied
with the Muslims involved in the land dispute. WiHeasked the applicant if he had
any evidence of his arrest or if it could be vexfiby the police he claimed that there
would be no record of his arrest. He claimed helleh arrested because he had been
talking about land matters and the Muslims wantedtimidate him and wanted

people to be pressured into selling their land.

| put to him that he had not clearly explained winaimeant when he spoke about the
land dispute. | asked him to explain his role iayemting the expansion of Muslims
into Christian areas. He stated he had a meetitihgland buyers and with two local
Hindus who were negotiating the arrangements. atedthat a market price had to be
paid for the land and the Hindus also talked inrtfavour but it turned out they were
on the other side. He stated there was a meetitgamumber of people attending and
that members of the meeting had no objection taggahead with the sale as long as
they were paid a market price. The Muslims didwait to pay a market price for the
land.

| asked him how the police became involved in @ ldispute and he claimed that
people had bribed police to arrest him. He claitted he was kept in the police station
for a few days and during that time he saw the dslioidim landlords who had been
involved in the land disputes. They were talkiogblice at the station. He stated that
he and two other people were raped by these peofte police station. These people
were Muslims from a neighbouring village. He claohthat they did this because they
wanted to try and insult and humiliate the appligato giving in to their demands for
the purchase of land.

He claimed the police were present during the disaad did not take any action to
protect him during the time he was held in detemtible was told by police that he
would need to pay a bribe of 15,000 rupees to leased. He told his wife who found
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the money and paid the bribe to obtain his rele&t®was not charged with any
offence but was told to leave the area.

He claimed after he was released some people tookothe local hospital which was
Hospital X near Town 1 He claimed that the ho$pitavided medical treatment for

his pain and his beatings and was kept in hosfaté? days. | asked him whether he
had any evidence that he had been treated indlsigital and he stated that he had a
receipt but did not think to bring it with him Ileed him whether he would give the
Tribunal authority to write to the hospital to aibta copy of his medical records and he
agreed He claimed after his discharge he staybdmaé because he was too ashamed to
leave the house and felt he could not complaimydady about what had happened to
him.

| put it to him that the country information indted that Kerala State provided a
number of ways which people could lodge complaamis the State provided a means
of complaining against the illegal actions of pelwfficers. He stated that he did not
do that because he feared being exposed to furdrer and because of his shame and
fear.

| put it to him that if he did not wish to take flaer action or live in his village in
Kerala he could move to another part of Keralandid. | put to him that his problem
appeared to be confined to his local area and ulkel ecoove elsewhere. He stated that
Christians have problems in other areas and higaliilon was his language and not
being able to adapt to another situation. It matybe suitable to move with his wife as
they were a newly married couple. 1told him thai@as not putting to him that it would
be convenient to move, but that if he felt unsafe wanted to seek protection he could
easily live in another part of India. He statechiad no idea about where he could go
and he had no means of support. | put it to hiat tihe country information indicated
that Kerala had a large Christian population arad tie could move and live in another
part of Kerala if he did not wish to live in theearof Town 1. He stated that the
Muslims had threatened to kill him and that theyldacatch him wherever he went.
They wanted to eliminate Christians. | asked hiny whs group was targeting him and
he stated because they were looking at the futemefiis in acquiring land around the
harbour areas. He claimed he had become an otistrtic them because he was
working for the church and did not want anybodgxploit poor people in the sale of
their land.

He stated that he was ashamed to return to hitdoea because he had been sexually
assaulted. He also stated that Muslims were stiVain that area and were regarded
as his enemies. | again put it to him he did nedn® go back to that area. He stated
they had given him a warning that even if he wentdere else he would be found
and harmed. Consequently he could not live anysvireKerala. | asked him why he
could not move to Tamil Nadu as there was a Chnstommunity located in Tamil
Nadu. Further the government of India promotedjielis tolerance and that the
southern states of India were regarded as the tolesant of all the Indian States. He
stated that there was no suitable employment amdidpet be recognized and at risk in
Tamil Nadu. | put it to him that recent incidentssectarian violence were isolated
incidents in a very large country. He stated Heahad no idea which place would be
safe him and that he was concerned with gettirdpand the loss of his family. He
had stayed sometime in Tamil Nadu and there wegeiog problems and he had only
worked in odd jobs.
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| put it to him that it might appear that he hadheoto Australia, not for safety, but for
financial reasons. He disagreed with this; he baitiad brought money from home,
had no job in Australia and safety was the onlyessl asked him to explain to me why
he feared returning to India and how such fearfeaa reason set out in the
Convention. He stated that he feared harm becduss religion and was ashamed
because people recognized him as someone who badbrually assaulted.

| put it to him that Kerala is regarded as the ntolgrant of all the Indian States in
relation to religion, the state government was en@ainist led alliance and was well
supported by the Christian community. There wereaports of conflict between
Christians and Muslims in Kerala and State autlesriécted to protect all residents
from harm. The state had a number of ways in whittkens could take action to
complain about grievances. The applicant statefthe had made a complaint a party
would come to know and related political groupsldaome to him to harm him.

Many people will find out about what happened aodld provoke other people into
taking action against him even in his own home.

| put it to him that there were no media report the incidents he had outlined had
occurred as claimed. He stated this was becaugd@iti@ot report these things in the
media. | put it to him that | had some difficulti#h his story as he had nothing to
support his account of events and the independérmation suggested that, other
than for some isolated incidents, Kerala was gialsly tolerant state. Further his
story had no specific details and his evidence vagsie.

The applicant gave me the name of the hospital iean 1 in which he claimed he
had been treated, the date of his admission andded written consent to the release
of medical information.

Invitation to Comment/Respond to Information s424A

S57.

58.

Following the hearing the Department of Foreignak made enquiries as to the
location of the hospital referred to by the appiicat hearing with a view to requesting
a release of medical information. After making savenquiries DFAT could not
locate the hospital described by the applicant.

The Tribunal wrote to the applicant with an invibatto comment on or respond to
information which would, subject to his commentsesponse, be the reason or part of
the reason for affirming the decision under review.

The particulars of the information were:

“On [date] the Department of Foreign Affairs ancde advised the Tribunal of the
following information

Q — Please ascertain whether there is [Hospitalo€ated in the area of [Town 1] in Kerala.

2. DFAT spoke to the following people, none of whaere aware of the existence of an
[Hospital X] in Kerala.

- Head Clerk, Town 1 Gram Panchayat (the Gram Rayaths the local government body).
Not aware of any hospital by that name. Awaredlvesis one [health centre] in Town 1



- Sister of the [name] ConventDé¢tails of the convent have been omitted in acaordawith
section 431 of the Migration ActWas not aware of any [Hospital X]

- District Medical Officer — Indian Systems Medieir{District A] [Town 1] falls within
[District A]. Their office did not have any recoofl [Hospital X] in [Town 1]

- Clerk to the District Medical Officer, [Town 1]Jddducted a check of records and stated that
there was no [Hospital X] in [Town 1]

- Head Clerk, [Town 1] Community Health Centre. tdoord of an [Hospital X].

- Kerala Government Department of Health websitert@mentry for [Hospital X] This
website lists all registered hospitals in Kerala.

The information is relevant becauseat the hearing held on [date] you gave evidenat th
you were assaulted whilst in police custody and alfter the assault you were admitted to
[Hospital X], [Town 1] on [date] and were treatdchaspital for injuries sustained during
your detention. You gave the Tribunal written pession to request medical information

from the [Hospital X], Town 1 to verify your claims

The information set out above suggests that thde@¢ie you gave at hearing was not truthful
because there is no [Hospital X] in [Town 1]

If the Tribunal considers that your evidence istnathful it may find that you have not been
assaulted and injured in police custody and yow mot been mistreated for any Convention
related reason in Kerala. If the Tribunal considbeet you have not been assaulted as claimed
it may find that you will not face any chance ofgeeution if you return to India now or in

the foreseeable future.

Further, if the Tribunal considers that your evidemnegarding the assault in police custody is
untruthful it may consider that all your evidenegarding your claims for refugee status may
not be truthful and that your evidence lacks criéitity

59. The letter inviting the applicant to comment wasinmeed to the Tribunal by the postal
authorities as unclaimed mail.

Independent Information

60. Kerala is frequently represented in the media &safrindia’s most peaceful and
tolerant states in terms of the relations betwesident Hindu, Muslim and Christian
communities.

61. In October 2008, the Indian social activist ArumayRirgued that Kerala, with “almost
equal numbers of Hindus, Christians and Muslimss Wwame to a “visible pluralism”
which, in the context of the violence which thefeafed Orissa state, should serve as a
model for the rest of India.

Keralite society left an extraordinary legacy, whias brought in literacy, social sharing and
human development into the lives of all its citizeBut the visible pluralism is striking.
Kerala has almost equal numbers of Hindus, Chnistéand Muslims. As you motor down the
road, with green all around, you see a dream ot Wigarest of India should be. Marta Mary
Street leads you to Akbar technology and Ramya &wvee

There are advertisements for the Patriarch of thi&® Christian Church’s visit
standing cheek to jowl! with the Hindu temples amelmosques, which dot the ride
between Cochin and Trivandrum The men are alleir tthothis, worn like a lungi
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and their white shirts, difficult to distinguishless there is an occasional Muslim
cap. The women are more distinct because of ttesd@de now, having become a
contentious issue. Nevertheless, all communities h&gh literacy rates even
amongst women. No one covers their face, irresgedti the religion they belong to
(Roy, A. 2008, ‘Kerala deserves much bettB A News 24 October —, see: Roy, A.
2008)

In January 2004 Dr David Reynolds of the CentetUidran Studies at Wayne State
University referred to Kerala as “a haven of tolm@and coexistence”; observing that:
“While India as a whole has experienced signifiddoslim-Hindu tensions, Kerala’s
Christian and Muslim minorities live peacefully withe Hindu majority”. Numerous
news articles were located which reported on tleegkeil celebration of Christian
festivals in Kerala by its Christian populace amdreby members of the wider Kerala
population. (Reynolds, D. 2004, ‘Little Cash, LotsRiches’,Yes MagazineSummer
http://www.yesmagazine.org/article.asp?ID=871)

In 2003 a cultural studies scholar from New ZealdhdPeter Rainegrgued that
“[h]armony between seemingly divergent religiousugps appears to be the norm” for
Kerala’s Hindu, Christian and Muslim communitiesiie finds that: “Very few
serious conflicts occur owing to religious diffeces”; and that: “Not only is there very
little inter-religious rivalry, the different commities even share for their respective
religious festivals paraphernalia such as deconatelorellas, musicians and even
elephants” Of the Muslim and Christian fishing coomities the report states: “Each
morning, Muslim fishermen visit the local teashap by their Hindu neighbour, to
chat and exchange stories after a hard night's w@inkistian fishermen are not
excluded”. According to this article the primaryptems affecting the Kerala social
fabric have less to do with religion that with “neasing environmental pollution and
degradation, high unemployment rates among thenydwirgeoning population, poor
income distribution, and increasing political dishany”. The article appeared in
India’s Frontline magazine.; Raine, P. 2003, ‘A different imadgaontline, vol.20:
no.26, 26 April / 9 May
http://www.hindu.com/fline/fl2009/stories/200305@M106600.htm; Other references
George, S. 2007, ‘Chill, cakes and carols...Kepajas up for ChristmasHindustan
Times 22 December
http://www.hindustantimes.com/storypage/Print.a$gpxf248dd19-7e01-462d-a74c-
00ddb3727d6f; ‘Mourning for some, celebration ftmers’ 2006)ndiaBlitz.com 14
April http://www.indiablitz.com/63747/Mourning-faseme-celebration-for-others.htm;
‘Christmas brings back cheer to market’ 200Be Hindy 27 December
http://www.hindu.com/2008/12/27/stories/2008122785B30.htm; ‘Catholic Church
celebrates Alphonsa’s canonisation’ 2008e Hindy 13 October
http://www.hindu.com/2008/10/13/stories/200810138E30.htm)



Violence in Fishing Communities

Country information relating to Violence in fishisgmmunities had been deleted in
accordance with section 431 of the Migration acttasay serve to identify the
applicant. The Country information refers to sorence and disputes between
fishing Muslims and Christians in various fishimghnamunities in Kerala on occasions
over the past two decades.

Recent Sectarian Conflict

64.

65.

There have recently been reports of anti-Christittacks spreading to Kerala after an
outbreak of violence in Orissa state in 2008 saneflps in a number of locations
across India News reports presented the spredtofidlence to Kerala as an
indication of the seriousness of the Hindu—Chnmstensions that affected India at the
time. A report inThe Hindunoted that the Safdar Hashmi Memorial Trust hasuésl a
statement expressing distress over attacks ont@mss stating that: “the saffron
brigade is concurrently orchestrating a mass cagnpaii bigotry and lawlessness that
began in Orissa and has now spread to Karnatakaemdthreatens hitherto tolerant
and peaceful Kerala” (‘NCM team for Karnataka’ 8)The Hindy 17 September
http://www.hindu.com/2008/09/17/stories/2008091 7/&I&D0.htm; ‘3 churches
attacked in Karnataka’ 2008imes of India22 September
http://timesofindia.indiatimes.com/India/3_churchasacked _in_Karnataka /rssarticle
show/3510970.cms; ‘60 dead in Indian anti-Christkashes’ 2008The Age 18
October http://news.theage.com.au/world/60-deaddian-antichristian-clashes-
20081018-53e2.html).

Media reports note that representatives of Keratgte government — a coalition group
led by the by the CPI-M — have condemned the oalsref anti-Christian violence and
have promised to have police track down the pesipm of the Kerala church attacks.
On 22 September 2008 it was reported that “CPI(M)aka Secretary Pinarayi Vijayan
today said the Left Democratic Front (LDF) govermtewas committed to book the
culprits behind the attacks on minority institusdmand that “Sangh Parivar’ groups,
who target minority communities, should be deathvgternly”. It has also been
reported that: “The government of the Indian stdtéerala has offered to shelter 56
refugees from Orissa, most of whom had fled the$tdlowing threats and beatings
by Hindu mobs avenging the murder of a Hindu legdddF govt. committed to

peace in Kerala: CPI(M) Secretary’ 200&bindial23.comsourceUnited News of
India, 22 September
http://news.webindial23.com/news/articles/India@i¥P2/1059946.html; Varghese,
R. 2008, ‘Orissa Christians find shelter in Kerstiate’, Christian Today website, 3
November
http://www.christiantoday.com/article/orissa.chdss.find.shelter.in.kerala.state/2179
6.htm)

State Government - Kerala

66.

Kerala’s most recent state government electionis pdece in May 2006 and ended as a
victory for the Left Democratic Front (LDF) coabiti. Led by the Communist Party of
India—Marxist (CPI-M) the 2006 LDF coalition alsortsisted of: “Communist Party of
India, Janata Dal-Secular, Kerala Congress-J, Réwohry Socialist Party, Nationalist
Congress Party, Indian National League [a Muslirsediapolitical party], Kerala
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70.

Congress-S and Congress-S”. News reports have tiwethe May 2006 state election
result continued a trend wherein the Kerala elatéonas swung back-and-forth
between the LDF and the UDF at successive electlbissalso worth noting that the
INC and the CPI-M, though opponents in Kerala spaléics, have until recently been
partners at the national level in the INC led UshiRrogressive Alliance (UPA)
coalition. This partnership ended in June 2008 wherCPI-M, along with four other
left wing parties, withdrew its support from theGNed UPA over the terms of a
nuclear energy deal being negotiated with the dn8@ates. (Muraleedharan, N. 2006,
‘2006: Political conflicts in KeralaRediff.com20 December
http://in.rediff.com/news/2006/dec/20year.htm; Ly@eorge 2006, ‘Kerala: Where
change is staticRediff.com11 May)

A February 200Hindustan Timeatrticle reports that: “Traditionally, Christians nee
UDF supporters. But in the last Lok Sabha and abeetections, they
overwhelmingly supported the LDF, helping it to realeep inroads into the Christian
heartland” During the 2006 Kerala Assembly eleditmat brought the CPI-M back
into government he Hindureported “that exit poll surveys “found a 7 to 9 pent
swing in the Christian votes in favour of the LDB4rkar, A. & Babu, R. 2008,
‘Bengal, Kerala units fear losing 10 LS seats e&€98,Hindustan Times27 July
http://www.hindustantimes.com/StoryPage/StoryPapx2id=c1f09790-5¢36-4cc2-
a72a-83e774fel7bd; Exit polls predict clear maydot LDF’ 2006, The Hindy 4 May
http://www.hindu.com/2006/05/04/stories/200605041RM0.htn)

The USSD Country Report 2007 stated “The law presifibr an independent judiciary,
and the government generally respected this pavisi practice: however, serious
problems remained. In Jammu and Kashmir, membetsegfidiciary were subject to
threats and intimidation by insurgents and tertsris

The International Religious Freedom Report (20@igs

“The Ministry for Minority Affairs, the National Human Rights Commission (NHRC)
and the National Commission for Minorities (NCMgaovernmental bodies created
to investigate allegations of discrimination anckeneecommendations for redress to
the relevant local or national government authesitiAlthough NHRC
recommendations do not have the force of law, aéatrd local authorities generally
follow them. The NCM and NHRC intervened in sevdrigh profile cases, including
the 2002 anti-Muslim violence in Gujarat and otimstances of communal tension,
the enactment of anti-conversion legislation inesalstates, and incidents of

harassment and violence against minoritigb] (Section II. Status of Religious
Freedom)

....The Government continued in its efforts to im@aeligious tolerance and build
communal harmony. The National Human Rights Comigiisand the National
Commission for Minorities continued to promote ffem of religion and focused on
human rights problems in their annual reports, eraging judicial resolution where
possible. (USIRF 2007 Report, September 2087 )Section II. Improvements and

Positive Developments in Respect for Religious Freedom)

There is a Kerala State Human Rights CommissiorHRS). The website for the
KSHRC ishttp://www.kshrc.kerala.gov.in/home.hffine Government of Kerala
website also lists a number of government agemt@asng with complaints and
grievances.
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The relationship between the CPI-M and the Cathohiarch is complicated. Whilst

the seeks to woo the Christian voter it also tesdtashes over school and youth
movement policies, however, both Christian and Musfoters are seen as important to
its electoral situation. (Kerala Latin Catholicyeeties with Congress’ 200%5he

Hindu, 20 June http://www.hindu.com/2005/06/20/storie85062004680700.htm;
‘Bishop slams CPM after attack by its students’gwm college’ 2008Gulf Times 31
March; Krishnakumar, R. 2001, ‘A record of sort&&fontline, vol.18: no.11, 8 June
http://www.hinduonnet.com/fline/fl1811/18110240.htm

FINDINGS AND REASONS

72.

73.

74.

75.

76.

77.

The applicant claims to fear persecution from membéthe Muslim community in
Kerala because he has been involved in a Chrigtaup opposing the unfair
acquisition of Keralan coastal land by membersefMuslim community. He claims
that in a recent year he became involved in a ntadespute between Muslim and
Christian groups over land in the coastal areasiéSmembers of the Christian
community were injured in the dispute. He claimieat tmembers of the Muslim
community were trying to unfairly pressure pooardowners into selling their land
for less than market value. As a result of hislagment he was detained by police.
Whilst in detention he was mistreated by membets@Muslim community because
of his involvement in the group opposing the unéaquisition of land. He claims that
the police encouraged the mistreatment and failgatdtect him from harm. After he
was mistreated in detention he returned to his homelecided to leave India and was
able to arrange a visa for Australia. He claims ihlae returns he fears he will be
harmed by members of the Muslim community and moll be protected by police.

| have considered the claims set out in the apjpdicdor a protection visa and the
application for review, the oral evidence givemeaaring, the applicant’s submissions
and the documents given to the Tribunal in suppbtfte claims.

| am required to determine whether the applicastahevell founded fear and if so
whether what he fears amounts to persecution @uravention related reason. My task
is to consider all the evidence, make findings @temal questions of fact and then to
give reasons for my decision.

Having seen the applicant’s passport and heareMiience | accept that the applicant
is a citizen of India.

When determining whether an applicant is entittedrotection in Australia | must first
make findings of fact on the claims he or she hadenThis may involve an
assessment of the credibility of the applicant. Wassessing credibility, the Tribunal
must be sensitive to the difficulties often facgdréfugee applicants and should give
the benefit of the doubt to those who are genecafldible but unable to substantiate
all of their claims.

However, | am not required to accept uncritically and all allegations made by an
applicant. In addition, | am not required to hagbutting evidence available to me
before | can find that a particular factual assertty an applicant has not been made
out. | am not obliged to accept claims, which maylausible and coherent, but are
inconsistent with the independent evidence reggrthia situation in the applicant's
country of nationality. (SeRandhawa v MILGEA1994) 52 FCR 437 at 451, per
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Beaumont JSelvadurai v MIEA & Ano(1994) 34 ALD 347 at 348 per Heerey J and
Kopalapillai v MIMA (1998) 86 FCR 547.

| did not find the applicant to be a credible wgaeThe applicant’s account of events
was vague, generalised and confused. He was rot@abive a detailed account of the
circumstances and events surrounding his claims ewen | told him that it was
important to give specific details.

| accept that the applicant is now in his 30s, &mad with one child and that his wife
and child are living in India. | accept that aftee applicant after the applicant left
school he worked in the fishing industry with hasrily

The applicant’s written claims included a claimtthfier he left school and for about a
year he travelled with Church fathers and was eaedyag charitable work with Dalits
and Untouchables. The applicant did not give thiidence at hearing and whilst |
accept that he may have been involved in some miiagrin local Church activities |
do not accept that he travelled around Kerala ti¢hChurch fathers or that had a
major role in working with Dalits in Kerala State.

| accept that during the time he worked in theifighndustry the local fishermen in
Town 1 and other fishing villages were involvedrarious fishing disputes and that
sometimes these disputes involved fishermen frdfardnt religious groups. This is
consistent with the available country informatiaiggesting that such disputes arose
from time to time. | do not, however, accept thaedous dispute arose in the Town 1
area between rival Christian and Muslim group$attime the applicant claims it did.
There is no country information which suggestsraae dispute in the Town 1 area at
that time and the applicant’s account of events weasie and overly generalized. | do
not accept that the applicant was arrested on&ospof involvement in the deaths of
Muslim fishermen in the early 2000s and that he reésased on bail. He could not
give a detailed account of this claim and | doamatept it.

| accept that the applicant moved to Tamil Naduaf@eriod of some months in the
early 2000s and that he only found casual workmdyitiis period of time. However, as
| do not accept that he had been arrested in Kéyal@asons of his suspected
involvement in sectarian fishing disputes | do actept that he moved to Tamil Nadu
because he feared harm from Indian authoritieseambers of the Muslim community.
| consider that he moved to Tamil Nadu to lookviark.

The applicant gave evidence which | accept thatafiies relatives made arrangements
for the applicant to travel to Country A on a wehich was valid for a period of
several months. He stated that he was designatedexsain professional and this was
the basis upon which the visa was granted howewelichnot have the skills of this
profession. His Country A visa expired after sekaranths. Notwithstanding the fact
that he did not have a valid visa he stayed andk&bm Country A until he returned to
India He did not apply for refugee status whilstwes in Country A even though he
was without a valid visa for several years.

| do not accept that the applicant left India ia garly 2000s due to a fear of
persecution and | do not accept he feared he wmaifgersecuted in India at any time
before he returned several years later. | findélaethat he did not apply for protection
in Country A during his stay indicates that he wad fear returning to India during that
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period of time and that the reason he stayed im@p was to improve his economic
circumstances. Further, there is no independeatnmdtion before me suggesting that
the government of Kerala did not provide adequateraasonable state protection for
its Christian residents during this period of time.

| do not accept his explanation that he returnéet &is brother told him it was safe to
return because of a change in government in Keféla.country information indicates
that the government changed in May 2006 well betheréook steps to return. |
consider that he moved to Country A to obtain wamkl that he eventually returned to
India after his family had arranged a marriagehion in Kerala. He was not able to
return to Country A after his marriage becausevisia had expired some years before
his return.

| accept that when the applicant returned to Iindianay have become involved in
some church related activities in or near Town Weéner | do not accept that he
became involved in a lobby group which was involuedegotiations relating to land
disputes between Christian landholders and mendf¢n® Muslim community who
were seeking to purchase coastal land at lessniaaket value. His evidence on this
aspect of his claim was confused, incoherent ampdiainsible. He was not able to
provide any clear detail about the activities aftsa group and his own part in those
activities. He referred in general terms to thgetiof the dispute but was not able to
give evidence showing he had any direct knowledgheonature and circumstances of
the dispute.

As | do not accept that he was involved in suchaaig | do not accept that if he
returned to India he would face a real chance dgmition by members of the local
Muslim community in Kerala for reasons of his inw@inent in a group advocating for
the rights of poorer Christian landholders in Kardurther | do not accept his claim
that police in Kerala were complicit in his claimedstreatment.

| do not accept the applicant’s claim that he vakemn to a police station, questioned,
and then sexually assaulted and injured by menddere Muslim community in the
presence of and with the consent of the policeer§.

The applicant gave evidence that after he was beateé sexually assaulted in
detention he was admitted to hospital in or neaviT @ for treatment. He gave the
Tribunal the full name of the hospital and the dzthis purported admission, however,
after making several enquiries in India the Tridwmald not find any evidence of the
existence of such a hospital. The applicant claithatlhe had a receipt from the
hospital but took no steps to supply the Tribunighwa copy of such a receipt. | do not
accept that the applicant was mistreated as claandd do not accept that he was
treated for any injuries on the occasion as claimed

The applicant claimed that the police officer irmde of the station was influenced by
Muslim landlords and members of the Muslim commynritio not accept this
evidence and | did not find it plausible. As puthe applicant at hearing there are a
number of avenues for complaints against police@f$ in Kerala | would have
expected that if the applicant had been assauitéteimanner claimed that he would
have made a complaint to the relevant authoriti¢e persons in the Catholic Church;
however, his evidence was that he made no comptaeryone regarding his
treatment.
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In his written claims the applicant referred to feiar of the extremist Hindu groups
such as the RSS. He did not repeat these clailmesagiing and he maintained at hearing
that he feared the Muslim members of the Keralamamty and the lack of state
protection. Accordingly | do not accept that thisrany basis for his written claim that
he faces any chance of harm from Hindu groups.

| accept that the applicant is a Catholic and leeka member of the Catholic Church
all his life. As the applicant claimed that Chiasts have been subject to attacks in
India, | have also considered the situation forgpplicant as a Catholic if he returned
to India. | consider that the country informatioicates and | accept that there is a
large Christian community in Kerala and that tregeshas provided a reasonable level
of protection to all its religious minorities. Theports indicate that in 2008 there have
been a few incidents of damage to some Christiancbles and to some isolated attacks
on Christians in Kerala, however, generally théesémjoys a harmonious relationship
between religious groups and a high level of religitolerance. The evidence also
indicates that the state authorities encouraggioels tolerance and provide a
reasonable level of state protection to all itsdests on a non discriminatory basis. |
consider that if the applicant returns to India mmvin the foreseeable future he will
not face a real chance of persecution for reasbhis &hristian religion.

For all the reasons set out above | am not salisfiat the applicant has a well founded
fear of persecution for any Convention related seas

CONCLUSIONS

94. The Tribunal is not satisfied that the applicard {gerson to whom Australia has
protection obligations under the Refugees Convaniibierefore the applicant does not
satisfy the criterion set out :136(2)(a) for a protection visa.

DECISION

95. The Tribunal affirms the decision not to grant &pplicant a Protection (Class XA)

visa.

Louise Nicholls
Member 4 June 2009

| certify that this decision contains no information which might identify the applicant or any relative or
dependant of the applicant or that is the subject of a direction pursuant to section 440 of the Migration
Act 1958.

Sealing Officer’s I.D. PMRTJA




